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Opinion  filed  October  3,  1938 


XB.  .uiXHI  delivered  the  opinion 

of  the  court. 

While  this  ease,  together  with,  general  number  23132, 
with  the  saae  title,  were  consolidated  for  bearing,  counsel 
have  prepared  separate  records,  and  ahstr&Gts  and  written 
separate  briefs  in  each  ease.  Se  shall  in  this  opinion,  in  the 
sain,  decide  both  the  oases.  4s  a  matter  of  fact  both  cases 
ere  identical  in  all  the  proofs.  The  second  record  is  but  ■ 
repetition  of  the  first  and  so  agreed  by  the  stipulation  of 
the  parties.  The  controversy  in  the  tro  c»s«s  involves  three 
promissory  notes  ssade  by  the  Seneml  Autossotive  Corporation, 
which  rn«s  afterwards  aerged  into  the  defendant  corporation,  to 
the  order  of  Harvey  S.  and  Oharles  a.  Pardee,  and  by  thea 
endorsed  and  delivered  (so  plaintiff  claims)  to  plaintiff  before 
their  saturity.  In  the  instant  case  one  note  only  wmm   involved. 
There  was  a  trial  before  the  court  and  }ury.  On  the  motion  of 
plaintiff  tbe  court  directed  the  jury  to  return  a  verdict  in 
favor  of  plaintiff  and  against  defendant  for  the  sua  of    15, 
1  ich  the  jury  did,  and  on  ^hieh  verdict  a  Judgment  tests  rendered 
after  the  court *s  overruling  actions  for  a  ae*  trial  and  in 
arrest  of  jud^sent,  and  the  record  is  before  us  for  review  by 
appeal  of  defendant. 
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ruling  actions  for  a  saw  trial  and  in  arrest  of  Judgment  the 
court  entered  a  Judgment  against  the  General  Automotive  Corpora- 
tion upon  the  finding  in  the  total  sum  of  616,328.14.   from 
this  Judgment  defendant  prayed  end  perfected  this  appeal. 

As  changed  and  modified  by  this  opinion,  the  opinion 
this  day  handed  down  In  Caae  80.  32S41,  betmeen  the  s^me  parties, 
in  adopted  as  the  opinion  of  thi*  court  in  this  case.    The 
attention  of  counsel  and  the  trial  court  is  directed  to  an  in- 
firmity in  the  finding  sad   Judgment  in  this  case.  Th«  finding 
and  judgment  arm  against  "General  Automotive  Corporation*  shea 
they  should  have  been  against  the  defendant  in  the  ease,  The 
rmgsley  Miller  Coapsny.  Before  entering  upon  the  trial  the 
Senersl  Automotive  Company  was  eliminated  from  the  cane  tad  the 
Kingsley  Siller  Compsny  made  defendant  in  its  stead  and  the 
pleadings,  etc.,  amended  fey  order  to  conform  to  the  change  thus 
created.  This  is  undoubtedly  a  clerics!  error  and  the  Municipal 
Court  i«  directed  to  amend  the  finding  and  Judgment  by  striking 
therefrom  the  name  "General  Automotive  Cor  oration*  and  in  lieu 
thereof  inserting  the  name  of  defendant.   af^®  ?ingsley  Miller 
Company. * 

The  former  case  32341  by  the  opinion  above  referred  to, 
la  reversed  and  the  cause  reminded  for  a  nw  tri*l  for  the  main 
reason  that  the  trial  judge,  ae  in  that  opinion  pointed  out, 
usurped  the  function  of  the  Jury  in  deciding  and  directing  a  ver- 
dict.  Shile  such  action  constituted  error  rhere  th*  gasse  was 
tried  before  a  Jury,  different  principles?  of  law  prevail  &h 
the  trial  is  had  before  a  Judge. 


Ib  a  triel  before  the  Judge,  he,  the  lix&ge,   decides 
both  question?  of  f*ct  and  lav  arising  in  fee  case,   Ke  i3  to 
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judge  of  the  credibility  of  the  witnesses  an*?  of  the  weight 
and  probative  force  of  the  evidence.   He  nay  believe  mm 
witnesses  -nd   iebelieve  others  in  arriving  at  his  decision, 
just  as  the  Jury  nay  do  in  arriving  at  their  verdict.   Further- 
■ore,  in  ■  triel  before  a  judge  the  court  of  review  will  assume 
that  the  judge  based  hie  conclusions  upon  evidence  only  *hich 
the  record  demonstrates  was,  fron  a  legal  view  point,  properly 
admissible.  So  this  court  *ill  accuse  that  all  of  the  irrela- 
tive proof  pointed  out  in  our  opinion  eupra  were  disregarded 
by  the  trial  judge  in  forming  the  ultimate  conclusions  to 
which  be  arrived  and  which  finrf  expression  in  his  final  judg- 
ment. We  have  scanned  the  proofs  found  in  the  record  with 
diligence  and  cere,  and  therefrom  we  are  prepared  to  hold,  and 
do  so  hold,  that  the  legitimate  and  admissible  proofs  in  ties 
record  fully  sustain  and  justify  the  conclusions,  finding  and 
judgment  ©f  the  trial  judge  in  this  case.  Therefore  the 
judgment  of  the  Municipal  Court  is  affirmed. 

tlLSCl  IBB  TAYLOR,  JJ.  COSCm, 
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SO. 

Opinion  filed  October  3,  193i 


MR.  9?  Sfl  deliwered  the 

opinion  of  the  court. 

The  record  in  this  eeee  is  in  all  respects?  the 
asae  a»  that  in  General  »u»ber  32341,  in  which  *e  have  eo- 
iacidentally  with  this  opinion  handed  do*n  en  opinion  in 
that  case.   There  ere  two  notes  iinrcleed  in  this  caee,  «M 
deted  on  the  sa*e  date  as  the  note  in  General  Kuaber  22341, 
aade  b?  the  sa»e  »e*er,  the  General  Autosotire  Concretion, 
payable  to  the  mm  peyees,  the  Fudees,  tmi   b?  the*  indorsed 
deliwerei  before  aaturity  to  the  pleintiff ,  C^rtnay  Barber, 
for  e  waivable  consideration,  each  of  said  two  note*  being 
for  the  em  of  f-6.250.   By  «gree«eftt  of  the  pertle.  ttw  *e~ 
«n«d"for"e  3ury  iitti  ******  *s*  *»  &«••  submitted  to  the 
court  for  trial.   *•  court  MHtM«  «*  ******  &*   *"**» 
o*  the  tma««ript  of  the  record ie  oeee  ie.  32341.  by  the  .gre.- 
M*  of  the  parties.  After  hearing  counsel  m*  considering 
the  record  eforeeeid,  the  trial  **#   «*•  *•  tolling  find- 
lag,  ris.   -The  court  finds  the  issues  spinet  the  te**mda»*. 
General  automotive  Corporation,  sad  assesses  **  *** *{ 

damages  at  the  Mi  of  twelve  thousand  fire  hand 
dollar.  (fcl2.M0)  on  principal  «ad  three  thoueend  eight  hundred 
twenty  and  14/1CC  dollew  |     .14)  !**«*•**."  After  orer- 
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This  case  and  the  one.  General  fcuaber  33193,  hsve 
been  in  this  court  before,  and  are  retorted  respectively  in 
340  111.  A  pp.  85  and  341  111,  A  pp.  604,  We  refer  to  the  opinions 
in  these  cases  for  a  statement  of  the  issues  there  involved  and 
which  are  the  same  issues  as  in  the  two  cases  now  before  us  for 
review.  Both  eases  were  reversed  and  remanded  *  for  further 
proceedings  not  inconsistent  *lth  the  views  set  forth  in  this 
opinion."  Both  oases  were  docketed  in  this  court  ae  iourtenay 
l&rber  v.  Genen?!  Automotive  Corporation.  On  the  nev  trial,  by 
stipulation  of  the  parties,  it  was  agreed  that  the  name  of 
defendant  had  been  changed  to  "The  Kiagsley  Miller  Company"  and 
the  pleadings  were  amended  in  conforelty  *?ith  the  stipulation. 

Before  passing  to  the  consideration  of  the  questions 
which  call  for  a  reversal  of  the  Municipal  Court  judgment  we 
will  notice  and  rule  on  some  preliminary  questions  arising  on 
the  ruling  of  the  trial  Judge  regarding  the  admission,  first, 
of  the  decisions  of  this  court  in  the  former  reviews  of  the 
cases  involved  in  the  t*o  appeals  now  before  us. 

defendant  offered  in  evidence  as  exhibits  10,  11  and 
13  three  opinions  of  this  court  each  entitled  Courtenay  Berber 
▼.  general  Auto&otlT*  Corporation,  bearing  general  numbers 
30279,  50843  and  30413.  the  opinions  related  to  reviews  of  the 
record  in  the  cases  now  before  us  and  were  proper  to  be  received 
in  evidence,  so  that  the  court  sight  be  correctly  guided  in  the 
admission  or  sot  of  evidence  in  the  conduct  of  the  ne^  trial  of 
the  eases  ordered  by  this  court  to  be  had  in  such  opinions.  These 
opinions  were  not  admissible  as  evidence  to  be  tmken  by  the 
Jurors  to  their  Jury  room  *hen  considering:  of  their  verdict,  hut 
for  the  consideration  of  the  trial  judge  in  asking  his  rulings 
upon  evidence  preferred  and  in  the  giving  of  instructions  to  the 
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jury  on  the  lav  of  the  case.  To  this  limited  extent  thee* 
opinions  #ere  properly  received. 

Defendant  offered  in  evidence  as  exhibits  6,  7,  8 
and  9,  being  the  opinions  in  cases  General  Slumbers  30,693  and 
£0,693,  end  judgments  in  the  seme  cases,  in  which  the  parties 
were  GMnuural  Automotive  Corporation,  plaintiff,  and  Charles  a, 
I»arde«  in  one  case,  and  Harvey  8.  Pardee  in  the  other,  vere 
defendants,  and  in  *?hicb  eases  plaintiff  recovered  in  this  court 
separate  judgments  against  the  two  rardees,  in  a  .mtter  to  vhich 
Barber  vis  a  stranger  and  in  so  way  connected.  An  objection  by 
plaintiff  w&&   sustained  and  the  opinions  and  judgments  rejected. 
This  ruling  of  the  trial  judge  was  without  error.  It  is  slear 
that  none  of  these  proceedings  involved  Barber,  He  van  not  a 
party  in  either  case.  He  could  not  be  held  in  *ay  vey  respon- 
sible for  ?fa*t   occurred  in  a  suit  to  which  he  was  not  a  part?* 
Furthermore  the  opinions  of  this  court  by  statute  have  no  force 
of  lam  in  any  case  other  than  the  one  in  ^feich  sush  opinions 
are  rendered. 

The  contention  of  defendant  that  &»rber  voluntarily 
dismissed  the  suit  pending  in  the  Circuit  court  involving  the 
note  in  the  Instant  case  and  thereby  constituted  a  retraxit  sn£ 
that  plaintiff  in  consequence  thereof  lost  his  right  of  action 
thereon  %&&   cannot  maintain  this  suit  is  not  supported  by  the 
record.  We  find  that  the  record  abundantly  austaias  plaintiff's 
contention  that  the  Circuit  uourt  suit  iras  dismissed  by  the 
agreement  of  the  parties  and  that  by  such  action  he  neither 
surrendered  nor  lost  any  right  to  further  ssaintain  this  action, 
Jacobs  v,  sarks.  183  111,  533,  and  on  further  revie*  in  the 
Wtspreme   Court  of  the  United  States  reported  in  183  U.S.  583,  is 
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decisive  of  the  question  contrary  to  the  contention  of  defend- 
ant. Furthermore  a  voluntary  dismissal  of  an  action  is  no  tear 
to  its  further  maintenance  in  another  forum,  'hat  our  Supreme 
Oourt  said  in  Jacobs  v.  aark*.  mipra,  is  equally  applicable  to 
Barber's  action  in  dismissing  his  Circuit  Oourt  «uit,  viz., 

"Here  as  the  evidence  showed  *  *  *  there  was  no 
recovery  by  plaintiff  of  her  damages  and  no  satisfaction. 
The  effect  of  the  transact ion  *  *  *  was  a  mere  dis- 
missal of  her  action  or  an  abandonment  of  her  action 
as  against  the  furniture  n.n£  lumber  company,  for  *hioh 
she  recovered  nothing  in  return,  and  we  are  aware  of 
no  principle  upon  *hieh  it  ft*n  be  held  that  the  record 
in  the  furniture  and  lusher  company  ****  can  be  treated 
as  a  bar  to  the  present  action. ^ 

The  U.  S.  Supreme  Court  held  in  different  language  to  the  same 
purport  and  effect. 

The  attempt  t©  set  off  against  plaintiff  the  claim 
of  defendant  against  the  payees  and  indorsers  of  the  notes  in 
suit,  the  two  *&?&•*&,   being  separate  judgments  again**  eaeh, 
«ti  violative  of  precedent  n,nd   praotiee.  There  must  be  mutuality 
of  parties  to  justify  a  claim  of  set-off  at  law.  k   single 
Indebtedness  for  Instance,  by  way  of  example,  cannot  be  set-off 
mgalnst  a  joint  indebtedness,  nor  vice  .versa*  The  ri?ht  of 
set-off  is  a  creature  of  the  statute  and  unknown  to  the  common 
law.  the  t*o  separate  judgments  of  defendant  against  the  Pardee* 
were  for  different  sum*  of  money,  the  judgments  were  sew 
not  joint.  On  no  theory  advanced  by  defendant  could  it  set  off, 
either  of  the  Pardee  judgssents  against  the  plaintiff's  claim. 
f'ec.  47,  Ckap.  110,  title  Practice*  P..S.  Hi.;  ie*. 
9S,  H.S.  Hi.  title  » negotiable  Instrument 

Under  the  foregoing  sections  a  *e*  off  ?»&y  be 
pleaded  and  iaaint^iaed"  against  the  holier  of  a  note  ^ho  took  it 
after  maturity  and  we  are  of  the  opinion,  the  record  considered. 
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that  it  is  not  seriously  disputed  but  that  plaintiff  received 
the  notes,  In  both  actions,  three  notes  in  -all,  before  maturity, 
and  for  a  valid  consideration.  The  Pardee  jndg-aents  were  in 
favor  of  defendant1 s  predecessor  In  title,  the  Oene-ra}  Auto- 
motive Corporation,  and  it  la  clear,  beyond  all  peradventure, 
that  at  no  time  was  there  any  contractual  relationship  between 
it  and  the  plaintiff.  The  general  loetrine  applicable  to  this 
situation  is  as  stated  in  Raid  v.  aoglnney.  303  HI.  *pp. 
thus: 

•la  an  action  by  an  indorsee  of  notes  against 
tbe  maker,  claims  not  arising  out  of  any  transaction 
irhere  a  contractual  relation  existed  between  oiain- 
tlff  and  defendant,  or  matters  or  claims  between 
them  on  rhicb  an  independent  action  could  have  been 
maintained  by  defendant  against  plaintiff,  arc  not 
properly  set  off  against  plaintiff*®  claim. * 

In  Qreizg  v.  James.  eJL^L,  1  111.  143,  the  court  said! 

"Sotblajg  is  better  settled  thaa  that  debts  to  be  set 
off,  aust  be  autual -and  between  the  parties  to  the 
record.  "  *   *  the  only  inquiry  is,  w^s  the  debt  alleged 
to  be  due  by  Philips  a  debt  datsa  cowld  be  set  off.  The 
note  is  payable  t©  copartners,  sa6  the  debt  offered  to  be 
given  in  evidence,  is  due,  if  at  all,  by  only  one  of  the 
co-partners.  This  rule  is,  that  m  debt  due  individually 
by  one  co-partner  can  not  be  set  off  in  *n  action  to 
recover  a  debt  due  the  co-partnership.  It  is  not  a 
snitual  debt,  nor  is  it  betts-een  the  parties  to  the  record.* 

The  Pardee*  are  not  parties  to  lbs  record  in  either 

tb,is  or  the  other  case.  So.  32,193.  The  doctrine  of  Sregg-  v. 

Jaass.  sugra.  is  one  ©f  the  earliest  cases  reported  In  Illinois 

and  the  doctrine  there  promulgated  has  never  been  detmrted  from. 

Hinckley  v.  est.  9  ibid.  136  and  pararin   v.  aabeeok. 
11  ibid.  38,  are  to  a  like  effect  and  la  the  letter  case  it  was 
laid  down  as  a  condition  precedent  to  the  right  of  set  off  that 
•The  demands  must  be  mutual  and  between  the  parties  to  the  action*. 
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la  ffllff»fl1T  ▼•  Bft-*or«  167  Sbid.  547,  it  was  held  that  *  A  joint 
indebtedness  omnaot  be  set  off  against  a  separate  desand,  nor 
can  a  separate  demand  be  set  off  against  a  joint  indebtedness, 
a  dsbt  to  be  subject  to  set  off  must  be  mutual  between  the 
parties,"   It  is  clear  that  there  is  no  arutuality  between  the 
parties  to  this  suit,  and  the  judgments  of  defendant8 a  predeces- 
sor against  the  Pardees,  the  subject  of  the  contended  set  off 
in  this  and  its  related  action. 

la  driest  ▼.  Podrngortb.  335  ibid.  612,  it  vae  ag-in 
laid  down  as  the  law  in  actions  of  set  off  that  *  Demands  to  be 
the  subject  setter  of  set  offs  ssust  be  autual  between  all  the 
parties  to  the 'action."  Again  in  Stuart  ▼.  Lott.  304  111.  170, 
it  was  said  *Mothing  is  better  settled  than  that  debts  to  be 
set  off  aunt  he   mutual  between  the  parties  to  the  vtcord." 

While  there  are  other  reasons  *hy  the  court  was 
without  jurisdiotion  to  take  cognisance  of  defendant1 a  set  off 
to  plaintiff *s  action,  the  foregoing  dicta  is  controlling  sad 
it  was  error  for  the  court  to  adait  endenee  of  the  set  off  and 
in.  not,  after  erroneously  hearing  it,  to  expunge  it  fros  the 
record.  Froa  the  fast  that  defendant  received  the  consideration 
for  the  three  notes  in  this  and  cause  So.  SSIS"!,  it  is  estopped 
to  deny  its  liability  because  of  any  technical  defect  in  executing 
the*.  Merchants  national  Bank  ▼.  siohols.  W83   Hi.  41;  ■taeelull 
▼.  Bearoatcr.  323  ibid  567;  Aurora  w.  Paddock.  80  ibid.  26Sj 
Ottawa  v.  hurray.  15  ibid.  336;  Bradley  v.  B-^lard.,  55  ibid  413; 
lltte  ▼.  Independent  arcwlas:  Association.  ?1  ibid.  594;  Sargent 
▼•  %c3Qnou*sh»  187  111.  app.  533. 
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It  is  axlonatic  that  the  law  is  for  the  decision 
of  the  judge  and  what  the  facts  are  in  a  given  esse  ie  the  eole 
function  of  the  jury.  A  verdict  cannot  be  directed  except  when 
ft  plaintiff  fails  to  maintain  by  proofs  his  cause  of  action  as 
a  matter  of  lew.  The  tri^l  judge  erred  in  directing  a  verdict 
for  plaintiff,   Plaintiff's  counsel  in  many  ye   admits  infer- 
entially  that  there  was  conflict  in  the  evidence  *hioh  needed 
to  be  reeonciled  in  order  to  solve  the  Questions  of  f*et  arising 
froei  the  evidence.  This  the  judge  did  and  thereby  invaded  the 
functions  of  the  jury,  ^e  will  quote  a  few  of  these  instances 
froa  plaintiff »s  brief.  It  was  claimed  by  defendant  that  the 
notes  were  ante-dated  and  counsel  says  *fbe  evidence  on  this 
point  was  conflicting  as  shown  by  counsel's  revie?  of  the  sn*e 
on  page  8?  to  44  of  his  brief."  This  was  for  the  Jury  to  solve 
and  not  the  court,  Again  counsel  argue  "that  barber  did  not 
receive  notice  of  this  agreement  not  to  negotiate,  is  neverthe- 
less important  in  sustaining  the  court* s  judgment  on  the  credi- 
bility of  Kingsley*,  -  a  clear  invasion  of  the  jury's  function. 
And  again,  *■•  feel  quite  sure  that  Judge  Trade  gave  a  great 
deal  of  wei-ght  and  credence  to  her  (Miss  Jung)  testimony  and 
her  demeanor  on  the  witness  stand  entirely  warranted  it,"  - 
another  Instance  of  the  judge  deciding  disputed  questions  of  fact. 
Again  counsel  argue  "That  this  young  lady  was  an  honest  ritness 
and  a  witness  with  a  good  memory  ??ill  appeal  to  this  court,  as 
it  did  to  Judge  Trude,  if  this  oourt  will  read  in  detail  the 
questions  and  answers  constituting  her  examination.   < n  this  con- 
flict of  evidence  between  these  two  sets  of  witnesses,  the  im- 
portant thing  is  the  light  it  throws  upon  the  credibility  of 
the  witnesses  ax.  Klngsley  and  Mr.  Miller*,  etc*  And  the 
following:  "The  trial  judge  had  the  benefit  of  looking  at  the 
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notes  blaself  and  he  oould  see  that  =*i»*s  dtang  vrn*   correct*.  To 
eo  decide  *ae  the  duty  and  function  of  the  jury  -ho  mire  the 
judges  of  the  f*ets  and  of  the  credibility  of  the  witnesses 
and  not  the  judge.  Counsel  further  argues  *fhe  trial  court 
evidently  believed  Mr.  Barber  and  not  ttr.  Kiagsley.  **  The 
judgment  of  the  court  in  favor  of  the  plaintiff  also  requires 
the  inference  that  he  believed  Berber  and  not  Kings! ey".   And 
again*  *It  is  further  apparent  froa  IV.  Sartor* s  testioony, 
which  the  trisl  judge  believed  Instead  of  the  testissony  of  Kr. 
Kings!  ey.* 

These  clear  invasions  by   the  trial  judge  of  the 
province  of  the  jury  cannot  be  disregarded  in  vie*  of  the  lav 
which  allocates  to  the  judge  the  lav  and  to  the  jury  the  facts. 
Saeh  am  of  the  court  asust  *,et  within  its  leg«l  function  and 
right  in  the  trial  of  all  eases,  and  neither  mist  trespass  upon 
the  function  of  the  other* 

For  the  foregoing  reasons  the  judgment  of  the 
Municipal  Oonort  is  reversed  and  the  cause  is  remanded  for  •  nev 
trial  in  accord  *ith  the  views  in  this  opinion  expressed. 

REVERSED.  A»  f&X&SmQ, 
W  11.301  and  TaT&oa,  J J.  Sonour. 
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4 P PEAL  FROM 
MUSI  01  PAL   COURT 
OF   CHICAGO. 


Opinion  filed  October  3,    1938 

*R.   riBSXillt  **0tfIM  hCLTOK  delivered  the  opinion 
of  the  court. 

the  plaintiff  brought  this  eult  ag&lnet  the  defend- 
ant olfiioing  the  sun  of  ''315.98,   with  Interest,  for  insurance 
prealunt  and  for  a   guaranty  title  policy  on  real  estate  owned 
by  the  defendant,  upon  which  the  plaintiff  contracted  to  build 

a  four  apartaaent  building,   the  property  being  located  on  the 
southwest  corner  of  feasor  and  Cornelia   Avenues,   in  the   city 

of  Chicago. 

The  defendant  filed  a  counter-claie  claiming   ??80 
for  loss  of  rent  frosi  August  1,    1936  to  Sovenber  1,   1936,  which 
resulted  fro*  plaintiff's  not  delivering  to  defendant  the  build- 
ing completed  on  the  first  day  of  August,   1996. 

There  was  a  trisl  before  the  court  without  a  jury, 
in  which  plaintiff  f filled  and  defendant  succeeded,  with  an  assess- 
stent  of  damages  against  plaintiff  and  In  favor  of  defendant  for 
the  sum  of  15640,  and  plaintiff  b  Inge  the  record  here   for  review. 


There  was  a  written   contract  between  plaintiff  and 
defendant  and  defendant's  wife,  Mildred  Witske.     The  contract 
price  eae    -31,130,   which   the   contract  stipulates  "shall   include 
the  cost  of  all  labor,    the  oost  of  all  materials  and  of  ail 
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commission*  for  loan*   reouired  as  hereinbelow  set  out4    and  It 
was  contemplated  that  the  owners  .mortgage  the  property  to  enable 
then  to  pay  plaintiff  the  contract     rioe.      The  contract  further 
provides  that  "the  owners  agree  to  furnish  an  owners1    guaranty 
policy  brought  down  to  the  date  hereof  in  an  amount  equal   to  the 
aggregate  of  the  mortgages  to  be  placed  thereon" ;   and  again  it  is 
provided  that  the  owner  directs  the  contractor  to  effect  and 
Maintain  fire  insurance  and  tornado  insurance  upon  ssid  structure, 
etc. 

the  plaintiff  procured  fire   insurance  and  paid  the 
premiuma   thereon,   and  also  paid  the     premiums   to  the   Chicago  Title 
a  Trust  company  for  guaranteeing  the  title     of  defendant  and  his 
wife  to  the  land  upon  which  the  plaintiff  erected  the  building, 
and  also  an  expenditure  for  preparing  trust  deeds  and  notes  and 
otter  papers  in  connection  with   the  land  of  defendants  upon  which 
plaintiff  contracted  to  and  did  ereet  a  four  apartment  building. 

It  was  also  prowl ded  that  the  contractor  should  not 
be  liable  for  any  failure  to  insure,  etc. 

It  would  seen  reasonable  from  the  contract  between  the 
parties  that  the  insurance  against  fire  being  for  tte  benefit  of 
the  owners,  and  the  title  guaranty  policy  guaranteeing  the  title 
of  the  owners  to  the  land  upon  which  the  building  was  to  be  er- 
ected, defendant  should  pay  the  premiums  on  the  fire  and  title 
insurance  policies.      That  would  seem   to  be   the  natural    interpre- 
tation of  the   contract,  including  the  relationship  of  the  parties 
toward  each  other  under  the   contract. 

In  the  course  of  the  trial   the   court  ruled  against 
statements  made   by   defendant's  wife,      this  *as  error,  a*   she  was 
a  party  with  her  gushes  d  to  the  contract  with  plaintiff,  and  bar 
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conversations   regarding  the  subject  matter  were  admissible  as 
against  defendant,     however,   as   the  ease  must  be  again   tried,   we 
do  not  intend  to  pass  upon  the  fact-*  nor  the    conflicting  claims* 

la  examination  of  the  contract  fails  to  disclose  any 
time  Halt  within  whieh  plaintiff  agreed  to  complete  the  erect  lea 
of  and  deliver  the  four  apartment  building  cowered  by  the  eontraot 
to  defendant*      It  appears  that  one  If*   Shaeier,  who  solicited  de- 
fendant to  enter  into  the  construction  contract*   requested  defend- 
ant to  sign  some  mortgages  in  accord  with   the  teras  of  the  contract, 
This  defendant  refused  to  do  until  he  received  a  writing  to  the 
effeot  that  the  building-    would  be  completed  *»»  or  before  August 
1,  1926,  and  that  Shaefe*  prepared  m&  delivered  a  letter  to  that 
effect  to  defendant.     It  is  claimed  that  such  motion  oa  the  part 
of  Shaefer  was  not  within  the  scope  of    bis  authority  as  salesman, 
aad  therefore  did  not  bind  the  plaintiff*      §e   that  as   it  may,   it 
will  be  a  Question  of  fact  for  a  Jury  to  pass  upon,  or  the  court, 
if  the   jury  is  waived,  and  after  considering  all  the  evidence  on 
the  subject  to  determine  whether  or  not  the  letter  regarding  the 
time  in  which   the  building  should  be  completed  was  within  the  em- 
ployment and  authority  of  Shaefer. 

Plaintiff  assigns  for  error  and  argues  for  reversal 
that  he  was  not  accorded  a  fair  and  impartial  trial*      &s  contended 
for  by  plalatiff  the  record  bristles  with  erroneous  rulings  aad 
statements  of  the   trial   Judge,    tending  to  show  that  the  findings 
aad  judgment  ware  not  rendered  on  an  iapartial  hearing  and  aa 
analysis  or  weighing  of  the  facts  and  applying  the  law  thereto, 
but  that  the   court  evidenced  hsat  of  passion  aaa  prejudice  against 
the  plsintiff*     On  counsel's  aotloa  to  atria*  certain  matters  from 
the  testimony  of  a  witness,   the  court  said;   *  Do  you  waat  everything 
stricken  out  except  that  which  is  favorable  to  you?*      ffcis  warn 
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brought  forth  by  plaintiff's  counsel's  notion  to  strike  out  a* 
incompetent  and  immaterial  the  stateaent  of  defendant  to  the  ef- 
feot  that  ?e»on,    ?  resident  of   the  plaintiff   company,   started  a 
building  of  his  own  aoroos  ths  corner  frost  that  of  defendant  at 
the  save  ti*e  defendant* s  building  ems  oommenoed,   and  that  <eaon 
finished  his  ©en,   neglecting  and  •stalling"    on  defendant's  build- 
ing.    This  ens  highly  Improper  and  evidenced  rather  a  partial 
than  an  impartial   judicial  aind.      *n  improper  remark  of  the   trial 
judge  was  as  follows:   *fhe  stenographer  ie  instructed  to  physio- 
ally  strike  out  every  remark  that  has  been  made  by  counsel.     Be 
oannot  put  any  speech  in  the  record*      -trlke  everything  out  phys- 
ically said  by  counsel,4     and  thereafter  would  not  hear  any  evi- 
dence offered  on  behalf  of  plaintiff's  counsel,     this  was  an  la- 
proper  ruling  because  plaintiff  had  a  Tight,  not  only  to  aake  the 
offer,   but  to  keep  it  in  the  record  for  review  by  this  court  ma 
to  its  admissibility.     £uoh   conduct  by  the  trim  judge  indicated 
unfairness. 

The   court  again   remarked,   addressing  the  witness, Zeaon: 
*Tou  should  have  done  all   the  coaching  before  and  talking  before 
you  took  the  witness  stand."      There  was  no   justification  for  such 
remark  in  the  record* 

While  the  witness  Zemon  was  on  the  stand,  he  was  shown 
several  bills  sent  by  hia  to  defendant  for  fire  insurance  and  title 
policy  premiums.      In  sustaining  an  objection  to  the   introduction 
of  letters  sent  defendant  asking  for  settlement  of  plaintiff's 
claim  of  #315.95,   the   court  sustained  the  objection  on  the  ground 
that  they  were  eelf  servlng,ssmd  observed  ■    I  see  no  reason  why  you 
should  send  bills  to  him*.     This  is  indicative  of  the  alnd  of  the 
court  on  a  very  simple  proposition.     If  plaintiff  had  a  claim 
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against  defendant  it  was  proper  to  send  a  bill   therefor*   to  1  e- 
fendant,   and  if  enough  of  the*  were  sent  without  any  response 
frost  defendant  objecting  thereto,   such   action  of  defendant  night 
be  considered  as  defendant* s  asQuiescing  in  the  correctness  of 
the  bills  so  sent,  and  in  law  regarded  as  as  account  stated  bo- 
tee  en  then* 

And  the   further  reearfc  of  the  court  "Any  body  can 
draw  up  a  etateaent  and  send  it  out"   was  very  far  fetched  and 
altogether  inappropriate.     Several  tinea  the   court  sustained  ob- 
jections when  no  objections  were  made.      They  were  the  objections 
of  the   co.;rt  and  not  of  counsel. 

There  ere  mnj  other  remarks  of  the   court  set  forth 
in  the  record  which  evidences   the  hostility  of  the  court  to  plain- 
tiff and  his  cl*tl»,  but  already  enough  has  been  quoted  to  suffic- 
iently show  the  iaprocer  and  biased  attitude  of  the  court  toward 
the  plaintiff *s  elaitw 

Because  of  the  conduct  of  the  court  as  abowe  recited, 
and  in  order  to  enable  the  rerties  to  have  t  fair  and  unprejudiced 
trial  which   the  eonstitution  and  lawn  of  this  state  accord  to 
tbsa,   the  judgment  of  the  Municipal   Court  will  be  reversed,  and 
the  cause  reaanded  for  a  new  trial  in  accord  nee  with  law  and 
judicial   precedent. 

ftlYEBSID  *ftD  ftKtfAH&ED* 

TAYLOa  AKD  W1L80B,   JJ.      COUQWR^ 
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2?A  BAMII.TGII,  JOHK  A.  UMO,  LW1M  J. 
JKYLRS,  JOK»  e%  THAIGER  and  JAJflKS  A. 
ORSIOiiT&N,  neabers  of  and  ooasriains;  ) 

th«  24>ntng  Board  of  Appeals  u£der  the 
Chicago  Zoning  Ordinance  and/Aaend- 
sente  thereto,   aad  CHRISf IA#  P.   PASChfcs, 
Building  Coses!  Saioner  of  the  City  of 
Chicago,  and  the  milLDIBG  #GiixIS8IGHSK 
OF  TSK   OITT  OF  SHIOAGO  an#  AXEL  F. 

■miinai. 

Appall eee. 

Opinion  filed  October  3,  1938 

BE,  pRSSi     W&nm   HOuiJOit  delivered  the  opinion 
of  the  court* 

fhla  is  an  appeal  froai  a  decretal  order  entered  in 

the  circuit  Court  of  cook,  bounty  on  the  petition  of  plaintiff 

(appellant  here)  Ida  L.  S&ndberg,  cr«yiag  for  the  issuance  of 

a  writ  of  certiorari  to  the  respondents  (ap  elleea  here).   In 

this  order  there  ia  set  forth  a  statement  of  faots  with  the 

conclusions  of  the  court  on  both  law  and  fact.  He  adept  the 

said  order  together  with  Its  recitations  and  conclusions  as 

a  part  of  this  opinion.  The  order  ia  aa  follows: 

•Thle  cause  hawing  cone  on  to  be  heard  by  this 
(the  Circuit) Court,  on  the  duly  verified  petition  of 
Ida  i*.  Ssndberg,  praying  for  the  issuance  of  a  rrit 
of  certiorari  directed  to  £wa  E&ailton,  Sohn  A.  L«iad, 
Louis  J.  Meyer,  John  £•  Traeger  and  Janes  A.Qreigbton, 
n sabers  of  and  comprising  the  Zoning  Board  of  Appeals 
under  the  Chicago  Zoning  Ordinance  and  laeadnente 
thereto,  which  oetition  was  filed  in  this  court  on 
the  29th  day  of  Eoweaber,  1937,  and  upon  the  writ  of 
certiorari  issued  out  of  this  court  on  aoveaber  30, 
1927,  and  directed  to  said  members  of  the  Chicago 
Zoning  &oard  of  Appeals  and  upon  the  return  to  the 
writ  of  certiorari  by  the  respondent,  the  Chicago 
Zoning  Board  of  Appeals,  duly  filed  herein  \n&  upon 
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the  duly  verified  petition  of  Ida  U.  rnndbcrg 
heretofore  filed  herein  praying  for  a  speedy  hearing 
and  the  Issuance  of  a  restraining  order  as  therein 
prayed*  and  coming  on  further  to  be-  heard  upon  the 
oral  evidence  adduced  In  open  hearing  before  this 
Court,  and  the  Court  having  beard  said  testimony, 
having  examined  the  return  to  tiki  writ  of  certiorari, 
having  examined  the  documentary  evidenoe  presented  to 
this  cause,  and  having  heard  the  arguments  and  state- 
ments of  counsel  and  being  fully  advised  in  the  prem- 
ises, finds: 

1,  that  a  three-story  and  inglish  basement  brick 
apartment  bullying,  containing  thirty-seven  apartments 
is  being  constructed  at  the  northeast  corner  of  the 
intersection  of  Ainslie  street  and  Morth  Hermitage 
avenue  in  the  City  of  Chicago,  Cook  County,  Illinois, 
which  premises  are  otherwise  known  as  Nos.  4901  -  4907 
Korth  Hermitage  avenue,  and  that  said  building  is  being 
constructed  by  the  o*ner,  &.  I.  Magnu&on,  under  a  permit 
issued  to  him  by  the  Building  Commissioner  of  said  City 
of  Chicago,  and  the  premises  so  occupied  consist  of  two 
lots  fronting  on  aorth  Hermitage  avenue,  each  fifty  feet 
wide,  an  one  hundred  sixty-five  feet  long,  extending  to 
an  alley  twenty  feet  vide, 

Z-4     That  the  said  lots  appear  to  fee  out  of  square, 
and  the  main  front  vails  of  said  building  st  the  north 
line  of  the  premises  occupied  by  the  same  extend  feck 
a  distance  of  thirteen  feet,  two  and  three-eights  inches, 
and  at  the  south  line  of  said  premises  a  distance  of 
twelve  feet  nine  inches  from  the  street  line,  and  that 
said  building  so  situated  does  act  violate  the  aver 
building  line  as  determined  by  the  Chicago  Zoning  Ordin- 
ance of  the  buildings  existing  at  the  time  of  the  passage 
of  said  Zoning  Ordinance,  namely,  spril  5,  1983,  in  said 
block  on  the  east  side  of  Sorth  Hermitage  avenue  between 
Ainslle  street  and  finnemac  avenue.  The  Court  finding 
that  under  the  construction  of  said  ©rdin&noe  it  is 
difficult  to  fix  the  distsno  of  said  average  building 
line  definitely  and  that  if  there  is  any  deviation  from 
the  same  In  the  building  under  construction  it  appears 
to  be  so  slight  as  not  to  do  any  barm  or  create  any 
damage,  and  as  not  warranting  the  Court  In  interfering 
with  the  construction  of  said  building  on  account  thereof 
nt  this  time. 

3.  that  said  building  covers  in  area  11,375.15 
square  feet  ©f  the  premises  in  ouestion,  of  which 
5,48$.64  souare  feet  occupy  the  lot  on  the  corner,  %n<$ 
known  as  Lot  Ho.  5,  while  5,831.51  square  feet  thereof 
occupy  the  inner  lot  known  as  Lot  Ho.  6;  that  under 
Subdivision  m  of  Section  3  of  said  Ordinance  defining  a 
lot  for  the  purposes  of  said  Ordinance,  the  entire  prem- 
ises on  which  the  said  A.  $.  Magnusoa  is  constructing 
and  erecting  said  building,  namely,  the  tract  of  land 
fronting  100  feet  on  Uorth  iierait&ge  svenue  and  extending 
165  feet  from  the  street  to  the  alley,  is  to  be  censidsred 
a  lot  for  the  purposes  of  said  Ordinance,  the  area  of 
which  ©raises  is  16,500  square  feet;  that  under  the 
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provisions  oi  said  Ordinance  the  property  in  question 
is  in  a  second  volume  district,  and  the  building  in 
question  shall  occupy  no  sore  than  seventy-five  per 
cent  of  the  area  of  the  corner  lot  said  sixty  per  cent 
of  the  area  of  the  inner  lot,  and  that  said  eeventy- 
five  per  cent  however,  is  limited  to  8,000  square  feet 
of  the  corner  lot,  and  that  under  the  provisions  of 
said  Ordinance,  namely.  Subdivision  It  of  Section  il, 
the  area  of  said  building  saa.y  be  distributed  over  the 
entire  lot;  that,  therefore  the  area  rhich  said  build- 
ing may  occupy  tinder  the  provisions  of  s&id  Ordinance 
is  seventy- five  per  cent  of  8,000  square  feet  or  6,000 
square  feet  plus  sixty  per  cent  of  8,500  square  feet 
or  5,100  square  feet,  or  a  total  of  11,100  square  feet, 
so  that  the  building  occupied  more  area  than  is  per- 
mitted by  said  Ordinance  to  the  extent  of  375,15  square 
feet. 

4.  That  said  building  has  two  large  light  courts, 
and  has  a  court  or  areaw&y  on  the  north  side  of  said 
property  rhich  is  oaobstmcted  &n&   extends  from  the 
alley  towards  the  front  of  the  building  a  distance  of 
138  feet  3  5/8  inches,  and  being  4  feet  vide,  and  that 
the  nearest  walls  of  the  neighboring  buildings  being 
the  buildings  of  the  petitioner  herein,  Ida  t..  fandberg, 
are  as  foslows:  A   one-story  brick  garage  on  the  resr 
of  the  adjoining  property,  the  well  of  *hioh  for  a 
distance  of  31  feet  111  inches  comes  within  3  inches  of 
the  north  line  of  the  premises  in  question  and  within 
4  feet  3  inches  of  said  sell  of  said  court  or  mvtttmmf* 
The  nearest  wail  of  a  two-story  fr&me  residence  on  the 
rear  of  the  adjoining  lot  comes  within  3  feet  8  Inches 
of  said  north  line  of  said  premises,  or  rithta  ?  feet 
©  inches  of  said  mil  of  amid  areaway,  and  the  nearest 
wall  of  the  t^o-story  brick  apartment  building  on  the 
front  of  the  adjoining  property  being  a  mil  of  the 
bay  thereof,  comes  within  18  feet  3  Inches  of  said 
north  line,  or  89  feet  3  Inches  of  said  north  wall  of 
said  court  or  areaway;  that  the  building  in  question 
has  progressed  in  its  construction  to  *  point  where 
all^of  the  trails  thereof  have  been  erected,  and  the 
first,  second  and  third  floor  joists  have  hem  erected 
and  constructed,  and  the  walls  of  said  building  in  the 
rear  thereof  are  within  4  feet  from  the  roof  line,  and 
in  the  front  thereof  up  to  the  third  floor,  and  that  said 
building  is  to  cost  between  #225,000  and  #350,000,  4141,000 
of  which  has  already  been  expended  by  said  owner  in  the 
construction  thereof;  that  185,000  of  said  sum  has  b 
drawn  from  a  first  mortgage  of  $175,000  placed  upon  said 
building;  that  said  building  is  designed  to  be,  and  in- 
tended to  be  a  high-class  building,  and  wm#m  completed 
will  be  a  much  better  building  than  any  of  the  other  build- 
ings in  said  block,  or  rithin  said  immediate  vicinity, 

5,  That  the  defendant  a. I".  Magnu&on,  hereinbefore 
made  an  additional  party  defendant  or  respondent  in  this 
cause,  purchased  the  property  at  4901  -  7  Hermitage 
avenue,  Ohicago,  Sook  County,  Illinois,  in  the  month  of 
March  1937,  and  that  on  September  1,  1337,  procured  from 
the  Costssnesioner  of  Buildings  of  the  Slty  of  Ohio* go 
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a  building  permit  to  erect  a.  thirty-seven  apartment 
building  on  sadd  premises,  which  consists  of  t*o  lots 
at  the  northeast  corner  of  the  intersection  of  Ainslie 
street  and  Sorth  Hermitage  avenue,  Jbicago,  Cook  bounty, 
Illinois;  that  each  of  said  lots  *>s  plotted  are  fifty 
feet  in  width  and  one  hundred  atxty-flve  feet  in  length 
and  are  rectangular  In  shape;  that  each  of  said  lots 
extends  to  the  eastward  from  JJorth  Hermitage  avenue  to 
an  alley  treaty  feet  in  *ldth;  that  work  OB  g^ia  pro- 
posed building  began  in  the  latter  part  of  the  month  of 
September  by  tearing  down  two  buildings,  one  of  which 
had  been  on  each  of  said  lots,  and  that  It  w*s  not  until 
about  October  6,  1327,  that  the  relator  Ida-  *•  £?,adberg, 
bad  any  knowledge  that  the  proposed  building  *>nuld  vio- 
late nny  of  the  provisions  of  the  Chicago  Zoning  Ordin- 
ance hereinafter  mentioned,  and  that  on  October  11,  1927, 
an  appeal  *?as  filed  from  the  decision  of  the  Commissioner 
of  Buildings  of  Chicago  with  the  Zoning  Board  of  Appeals, 
acting  under  the  Chiang©  Zoning  Ordinance  sad  amendments 
thereto;  that  the  loning  Statute  of  the  State  of  Illinois 
provides  that  on  an  appeal  being  filed  with  the  zoning 
Board  of  appeals,  the  appeal  stays  all  proceedings  in 
furtherance  of  the  action  appealed  from  unless  the  officer 
from  whom  the  appeal  is  taken  certified  to  the  Board  of 
4;>peals  that  a  stay  <sould  in  his  opinion  cause  imminent 
peril  to  life  or  property;  that  no  such  certificate  from 
the  Building  Commissioner  has  been  shown  in  evidence  or 
shown  to  have  been  issued;  that  smid  work  continued  <*ith 
an  interruption  of  only  one  or  t*o  days  thereafter,  ?>t 
which  time  the  Building  Commissioner  allowed  the  building 
work  to  continue  after  the  respondent  gagansoa  had  per- 
sonally called  upon  the  Building  Goaaalssioncr  for  a  con- 
ference and  to  ask  why  the  work  had  Nub  stopped;  that 
the  wq*  continued  thereafter  until  November  ?,  1337, 
when  another  order  was  issued  by  tttf  Commissioner  of 
Buildings  to  stop  the  work  on  said  build lag;  that  on 
this  occasion  the  *ork  was  stopped  until  November  33,  13S7, 
and  until  after  the  decision  and  resolutions  of  the 
Zoning  Board  of  Appeals  thereinafter  mentioned;  that  from 
and  since  Moveaber  SS£  1337,  the  *©rk  has  continued 
without  interruption,  except  as  prevented  by  inclement 
weather  and  except  for  the  interval  betwe«a  Friday, 
December  23d,  sad  Wednesday  December  SSth,  during  whieb 
period  the  *ork  was  stopped  pending  he-.* rings  before  this 
Court* 

6*  that  on  October  39,  1337,  the  relator,  Ida  . 
Saadberg,  filed  a  ne*  and  additional  appeal  before  the 
Chicago  Zoning  Board  of  Appeals,  which  was  given  toning 
Board  Mo,  435-37-A,  in  Ho  lea  the  relator  objected  to  the 
action  of  the  .duilding  Commissioner  and  set  forth  that 
the  building  covered  more  of  area  than  was  permitted  by 
the  Chioago  Zoning  Ordinance;  that  thereafter  and  oa 
November  8,  1927,  "the  respondent  Magnus  on  filed  an  an  eal 
in  Appeal  So.  446-37 --.Zjin  *hich  he  set  forth  thst  the 
building  covered  an  area  of  968  square  feet  more  than  that 
permitted  by  the  ordinance  mad  prayed  the  Zoning  Board  to 
make  a  variation  or  an  exception  to  the  terms  of  the 
Zoaing  Ordinance  and  to  release  aad  lischarge  the  stop 
order  rhich  had  beam  put  upon  the  building  by  the 


«  || 


-  MM 


■:  ' 


446-37-Z 


-  5  - 

Qoamissioner  of  Building*  cm  Movember  8,  1327;  that 
the  hearing  on  Ap; eels  435-37-A  and  446  -27-z  were 
held  before  the  Board  on  Hoveaber  15,  13?7,  and 
thereafter  on  Jioveaber  23,  1937  the  "oning  Board,  by 
Its  resolution*,  denied  the  appeal  of  the  relator 
Ida  L.  Sandbcrg  in  Appeal  43S-27-&,  and  allowed  the 
appeal  of  the  respondent  Siagnuson  iR  ".ppeaa  Ho.  446- 
and  granted  to  said  Magnusoa  a  variation  or  an  excep- 
tion froa  the  terms  of  the  Zoning  Ordinance  and  per- 
mitted that  said  building  be  erected  or  continue  to  he 
erected  so  ae  to  cover  968  square  feet  aoxe  of  area 
than  was  vermiaeible  by  the  strict  teras,  regulations 
and  restrictions  of  the  Chicago  Zoning  ordinance; 
thereafter  the  natter  *as  brought  to  this  Court  by 
the  vrit  of  certiorari  to  review  and  revise  the  several 
orders  and  resolutions  of  the  Zoning  Board  of  Appeals. 

7,  That  the  said  A.  I.  Magausoa,  ovner  of  the 
said  premises  upon  ^hlch  said  building  is  betwo* 
structed,  was  ignorant  of  the  fact  that  said  building 
occupied  acre  area  of  said  preaisea  than  permitted  oy 
the  said  Chicago  Zoning  ©rtin&nee;  that  the  area  ex- 
ceeded by  the  building  in  question  is  only  275.15  square 
feet:  that  said  building  has  progressed  in  its  construc- 
tion to  a  .point  ^here  to  require  a  modification  or 
change  in  the  construction  thereof  would  necessitate 
the  tearing  down  of  sella  and  the  destruction  of  a  sua- 
i  er  of  Hpartaeats  e^wi  would  affect  the  mortgage  on  said 
building  and  property  and  thereby  greatly  interfere, 
if  not  prevent  the  completion  of  the  building;  that  the 
damage  to  the  said  a.  E.  Magausoa,  o^ner  of  said  premises, 
Salt  be  very  great,  if  not  destructive  of  the  enterprise 
without  materially  benefitting  the  petitioner  or  any- 
one else:  that  if  the  Court  by  «  aiaadatory  injunction 
should  order  any  wall  and  portion  of  said  building  re- 
aoved  to  the  extent  of  375.15  square  feet,  tn«  ©»*•*, 
a.  £.  Magauson  would  have  the  option  of  selecting  tne 
portion  to  be  removed;  that  if  he  selected  the  alley 
side,  it  *©uld  do  no  good  to  the  petitioner  or  anyone 
else!  that  the  alley  In  the  rear  of  said  | remises  is 
30  feet  *ide:that  the  Building  CteaaissioneT  and  the 
Zoning  Board  of  Appeals  have  permitted  the  said  o*ner  to 
oratress  with  the  construction  of  said  building  under 
and  by  virtue  of  said  permit,  until  be  has  progressed 
to  the  point  indicated  as  aforesaid;  that  a  mandatory 
injunction  requiring  said  owner,  k,   I.  Magnuson,  to 
remove  and  destroyS75.15  square  feet  of  his  J****** 
building  would  do  him  unjustly  great  harm,  and  no  one 
any  good. 

It  is  *  *  *  decreed  by  the  Oourt  that  the  decision 
at   the  zoning  Board  of  Appeals  in  said  first  appeal, 
ataelj  ^rai-S-l  involving  the  building  line  be  and 
thTsaaTis  hereby  affirmed;  and  that  *»•  ««>J£*»*  J* 
the  said  Zoning  Board  of  Appeals  in  case  Ho.  4-5 <sr   a 
and  Sana  lb.  446-27-S,  be  and  the  same  **«  5   Z?*.*,™. 
reversed.  The  prayer  in  any  and  all  •*  J^^i"™ 
for  a  restraining  order  or  injunction  «g*£"J  tmLon 
struetlon  of  said  building  or  again**  a*  E.  Magauson 
is  and  are  denied.* 
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The  plaintiff,  appellant,  asks  this  court  to  set 
aside  the  order  appealed  fro*  in  this  proceeding,  and  to  ressand 
the  cause  to  the  Circuit  Court  "with  directions  to  enter  an 
order  completely  quashing  and  setting  aside  the  orders  and 
resolutions  of  the  Toning  Board  in  Iffsmml  Cases  411-37-A, 
435-37-a  and  446-27-z  *  *  and  to  enter  a  mandatory  order  *  * 
against  defendant  Magnuson  to  compel  the  alteration  of  the 
building  in  question  so  that  it  shall  he  reduced  in  area  by 
968  square  feet,  and  to  be  removed  back  te  thirteen  feet  ten 
inches  from  the  front  street  line." 

An  examination  of  the  evidence  in  the  record  con- 
strains us  to  concur  in  the  finding  of  the  trial  court  that 
under  the  construction  of  the  ordinance  it  is  difficult  to 
fix  the  average  building  line  definitely,  and  that  if  there  is 
any  deviation  from  the  same  in  the  construction  of  the  &&gnuson 
building,  *it  appears  to  be  so  slight  as  not  to  do  any  harm  or 
oreate  any  damage  and  as  not  warranting  the  sour*  in  interfering 
with  the  const ruction  of  said  building  on  account  thereof  at 
this  time.* 

While  the  trial  court  found  that  the  Magnuson  building 
covered  more  area  than  permitted  by  the  ordinance  to  the  extent 
of  275.15  square  feet,  yet  under  the  ordinance  the  Zoning  Board 
in  view  of  the  fact  that  plaintiff  suffered  no  injury  to  her 
adjoining  property  by  reason  thereof,  had  power  to  make  a 
variation  or  exception  to  the  terms  of  the  Zoning  Ordinance, etc. 
It  appeared  in  evidence  at  the  time  of  the  hearing  no*  being 
reviewed  \tj   this  court  that  the  Magnus  on  building  had  been  M 
far  constructed  that  all  the  walls  were  completely  erected  and 
that  the  first,  second  and  third  floor  Joists  had  been  completed, 
and  that  the  walls  in  the  rear  of  the  building  te  within  four 
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feet  from  the  line  of  the  roof,  end  in  the  front  thereof  to 
the  third  floor  had  been  completed;  that  the  total  eoet  of  the 
etructure  was  to  be  #225,000,  of  *hieh  amount  therahad  already 
been  expended  upon  the  ereotion  of  the  building  $65,000,  *hich 
sum  was  part  of  $175,000  raised  by  aagauson  by  a  first  mortgage 
om  the  property.  *e  are  fully  in  aeoord  aith  the  findings  of 
the  trial  court  that  the  plaintiff  aor  her  adjoining  property 
have  in  no  wise  been  damaged  by  the  departure  in  the  construction 
of  the  iiagnuson  building  from  the  letter  of  the  zoning  Ordinance. 
On  the  contrary  to  grant  to  plaintiff  the  relief  no*  sought  by 
her,  which  fails  to  be  of  any  material  financial  benefit  to 
her  or  her  adjoining  property,  s-ouid  inflict  a  large  financial 
loss  to  aagausoa  in  requiring  practically  a  reconstruction  by  him 
of  his  building.   la  effect  these  are  the  grounds  on  which  the 
trial  court  based  its  decision,  we  are  strongly  inclined  to  hold 
that  in  so  doing  it  was  within  the  spirit  if  not  the  letter  of 
the  ordinance. 

Plaintiff's  improvements  on  her  property  adjoining 
Ifisgnueos's  are  somewhat  antiquated  and  out  of  date,  rhile  the 
improvements  of  MagauaoB's  building  are  modem  and  arohiteetially 
ornamental  and  an  improvement  of  moment  to  the  neighborhood  of 
both  plaintiff's  and  M&gnusoa's  property.  I  court  under  these 
circumstances  would  not  be  justified  in  dietrubing  the  situation 
unless  the  spirit,  as  well  as  the  letter,  of  the  Zoning  Ordinance 
demanded  it,  and  we  agree  with  the  trial  court,  for  the  reasons 
stated  in  the  findings,  that  ao  good  purpose  -ouid  be  served  to 
aay  party  in  interest  Before  the  court  in  acceding  to  plaintiff's 
4 emends. 

Oreat  stress  is  laid  oy  counsel  for  plaintiff  on  the 
©*••  of  Bttflj—  ▼.  ^oray  fielding  o»,.  316  App.  .iv.  (s.T.)  135. 
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*e  have  examined  that  ease  rith  »uch  interest.   Hovever,  we 
are  unable  to  tee  on  fact,  law  or  logic  that  it  ia  comparable 
to  the  ease  at  oar.   there  the  defendant  knew  that  he  wae  vio- 
lating a  building  ordinance  to  which  his  attention  «ae  called 
in  apt  time  to  have  proceeded  la  accord  vith  the  ordinance, 
but  instead  of  so  doing  he  hastened  construction  in  an  attempt 
to  avoid  an  injunctional  order.  Mis  conduct  was  aggressively 
inequitable.   In  the  instant  case  ttagsuson  bad  no  idea  that  his 
neighbor,  the  plaintiff,  hud  any  cause  of  complaint  against  him 
in  the  erection  of  his  building,  and  did  not  learn  of  her  hos- 
tility until  the  hull  ding  had  progressed  a  large  *ay  toward 
completion.  At  no  time  did  he  do  any  act  in  an  attempt  to  im- 
pede plaintiff  in  proceeding  against  him.  So  far  all  the  trib- 
unals to  which  she  has  submitted  her  claim  have  disagreed  *ith 
her  in  her  contentions.  ft&  the  most  ifegnuson's  offending  is 
but  slight  and  under  the  ordinance  ia  cured  by  variance  allowed 
by  the  zoning  Board,  as  set  forth  in  the  findings  of  the  Circuit 
Court,  hereinabove  recited. 

We  find  no  error  in  procedure  la  the  Circuit  Court 
or  in  any  of  its  rulings. 

Defendant  MEagnuson  filed  an  additional  abstract  *nd 
asked  that  the  cost  of  it  be  tared  against  plaintiff.   4s  it  was 
unnecessary  the  request  till  not  be  gmntsd. 

for  the  reasons  aforesaid  the  decretal  order  of  the 
Circuit  Court  in  this  appeal  is  affirmed. 

AFFIRMSS. 

WXLSOI  and  TaTLOR,   JJ.,    XSaUH. 
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Opinion  filed  October  3,  1928 

MR,  PHS'I  ISO  JUSTICE  HOUKSi  delivered  the  opinion 
of  the  court. 

This  is  an  action  on  the  cans  for  personal  injuries. 
T©  a  three  count  declaration,  the  third  of  which  wae  after- 
wards withdrawn,  defendants  interposed  a  pies  of  aot  guilty. 
A*  no  questions  arise  upon  the  pleadings  they  will  not  he  further 
referred  to» 

The  plaintiff  claims  that  she  was  severely  injured 
while  lawfully  upon  a  car  of  defendants,  through  defendants' 
servants  in  charge  of  the  car,  after  the  same  had  come  to 
stop  and  while  she  wae  in  the  act  of  alighting  threrfrom, 
suddenly  and  without  warning  to  her,  starting  the  car  in  mo- 
tion, throwing  her  violently  to  the  ground.   Defendants,  on 
the  contrary,  contend  that  plaintiff,  while  the  err  was  in 
motion,  jumped  therefrom  and  through  her  own  eerelees  act  wae 
injured.   The  contention  of  the  plaintiff  is  that  at  and 
before  the  time  of  the  accident  she  was  in  the  exercise  of 
due  cara  for  her  own  safety,  and  contrs*wiee  this  the  defend, 
ants  deny,  and  insirt  that  they  were  not  guilty  of  any  act  c 
negligence  which  proximately  or  otherwise  causae  or  contributed 
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to  oauae  plaintiff »a  Injuria*  explained  about. 

There  waa  a  trial  before  court  sn<?  jury  with  a 
resulting  verdict  of  guilty  with  damages  assessed  against 
daf  ttiante  in  tha  mm  of  $4,000,  upon  which  werdict  there 
waa  entered  a  judgment  after  the  owerruling  by  the  court 
of  motions  for  a  new  trial  and  in  arrest  of  judgment,  and 
defendants  bring  the  record  here  for  our  review  by  appeal. 

Defendants  in  their  brief  wake  the  following  statement 
as  to  *aat  they  contend  the  evidence  $£&  and  cjd&  tended  to  show, 
as  to  the  happening  of  the  accident. 

As  to  the  plaintiff  that  "plaintiff  and  Mrs.  Lipa, 
with  who*  aha  had  been  14  wing  at  1040  north  Leevitt  street 
which  is  just  south  of  Division  street,  were  on  their  way  to 
■eke  a  c  11  on  the  west  side;  •  ■  *  that  they  were  waiting 
for  the  car  on  the  northeast  corner  of  Division  and  Leewitt 
streets  and  the  car  came  up  and  stopped  Fbout  sixty  feet  east 
of  the  eroeewalk  because  of  sosie  automobiles  which  were  stand- 
lag  on  the  traeka.  *  *  *  They  walked  to  the  rear  end  of  the 
oar  and  plaintiff  and  a  gentleman  bearded  the  car.  * 
ear  then  started  up  in  its  usual  way,  leaving  Mrs.  Umb  and 
plaintiff's  other  witnesses  on  the  street.  •  *  •   Plaintiff 
was  tendering  her  fare  to  the  conductor  when  she  noticed  that 
Mrs.  Uph  was  not  on  the  car,  and  asked  the  conductor  to  stop. 
•  •  •  The  car  oame  to  a  stop  again  at  its  regular  stopping 
place  and  Mrs.  Llpb  and  plaintiff's  other  witnesses  were 
following  it  for  the  evident  purpose  of  boarding  it.  Plain- 
tiff who  had  been  up  on  the  platform  stepped  down  on  the 
step  and  was  in  the  act  of  alighting  fro»  tno  car  when  it 
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started  with  a  jerk  and  coused  her  to  fall.* 

As  to  the  defendant  that  * there  vera  no  automobiles 
ahead  of  the  car  and  the  oar  came  right  up  to  the  east  cross- 
walk and  stopped  at  lta  usual  stop  ing  place.  •  *  •  The  people 
waiting  hoarded  the  car  and  the  car  started  up  in  the  usual 
way,  with  no  one  elee  attempting  to  hoard  It.  *  *  •  Plaintiff 
and  Mrs.  Liph  caste  around  the  front  end  of  the  car  Just  as  it 
waa  about  to  a tart,  and  r&n   toward  the  rear.  *  *  *  After  the 
car  had  started  to  aove  plaintiff  succeeded  in  getting  aboard, 
but  Mrs.  Liph  did  act.  *  *  *  When  plaintiff  saw  that  Mrs.  liph 
did  not  get  on  the  car,  she  told  the  conductor  to  wait  for 
her  friend.  **  *  The  conductor  reached  for  the  bell  rope 
to  give  the  signal  to  stop,  whereupon  plaintiff,  who  was  on 
the  step,  stepped  off  of  the  ear  backwards  and  fell  on  her  back. 
*  *  *  The  car  waa  sowing  at  the  tis»  she  stepped  off,  but 
came  to  a  atop  In  response  to  the  conductor *e  signal  after 
plaintiff  had  fallen.  *  •  •* 

Defendants  upon  the  record  s»ke  thirty-eight  assign- 
Bents  ©f  error  and  in  their  brief  argue  for  reversals 

1.  That  the  verdict  was  airs  last  the  manifest 

weight  of  the  evidence; 

2.  The  damages  are  excessive; 

3.  There  was  error  in  rulings  on  sdaissien  of 

evidence; 

4.  There  waa  error  in  the  giving  of  instructions. 

As  to  the  verdict  being  against  the  weight  of  the 
evidence,  defend  »ts  argue  that  plaintiff's  theory  of  the 
accident  waa  sup  or ted  by  three  witnesses,  of  whieh  ehe  was 
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oft*,  and  that  defendants'  theory  was  supported  by  five  witnessss, 
each  of  whoa  defendants  insist  sea  disinterested.   However, 
It  in  a  fact  that  one  of  defendant*'  witnessea  vac  a  motorman 
In  th*ir  employ;  another  was  the  conductor  since  oat  of  thair 
employ;  two  were  investigator*  in  the  employ  of  defendants,  and 
that  three  of  the  def eadants'  witnesses  were  paid  $4.00  and 
o there  £13  a  day  for  their  attendance  in  court  a«  witnesses. 
It  nay  be  that  in  weighing  the  evidence  and  in  parsing  upon 
the  credibility  and  the  fairne*?  of  some  of  defendants*  wit- 
nesses the  Jury  did  not  accord  to  It  all  of  the  high  attribute* 
claimed  by  counsel  for  it  in  their  brief*.   It  was  the  pro- 
wise*  of  the  jury  to  pass  not  only  upon  the  weight  of  the 
testimony  of  the  respective  witnesses,  hut  also  their  credibility, 
and  In  so  doing  to  taxe  into  consideration  th®ir  appearance 
upon  the  witness  stand,  their  bias  or  prejudice,  or  interest 
for  any  of  the  parties  a*  such  wight  be  developed  by  the  per- 
sonal appearance  of  the  witnesses,  and  to  give  to  such  testi- 
mony the  weight  to  which,  in  their  Judgment,  it  was  fairly 
entitled,  -  no  more  sad  no  less,  -  that  was  tbelr  province  a*4 
their  duty  under  the  law.  km   a  court  of  review  we  are  not 
permitted  to  disturb  the  jury's  finding  on  the  facts  unless 
w*  are  able  to  say  from  all  the  evidence  that  lie  verdict  is 
manifestly  against  its  preponderating  force.   M©r  are  we  able 
to  say  that  the  verdict  is  not  warranted  by  the  believable 
evidence.   A  careful  examination  of  all  the  evidence  fomid 
In  the  record  strongly  inclines  us  to  agree  #ith  the  Jury  in 
It*  verdict.   It  la  manifest  that  the  crux  of  the  situation 
is  eithia  Quite  a  narrow  compass,  -  that  is,  did  plaintiff 

off  the  car  while  it  was  in  motion  or  did  she  fall  off  the 
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car  by  reason  of  its  being  started  while  la  the  act  of 
slighting?    Ther«  was  evidence  to  support  both  theories. 
In  this  condition  of  the  evidence  It  wee  for  the  jury  to 
determine  which  of  these  theories  they  believed  a  preponder- 
ance of  the  evidence  supported.   With  these  conclusions  in 
this  regard  we  find  no  just  reason  to  interfere.   The  questions 
of  negligence  and  due  care  are  of  feet,  exclusively  the  pro- 
vince of  the  jury  to. solve,  within  the  limitations  heretofore 
set  out.   The  rule  is,  as  veil  stated  by  Mr.  Justice  Brewer 
*»  R*il*oad  Co.  v.  Powers.  149  0.  S.  43,  thus: 

*!t  is  well  settled  that  where  there  is  uncertainty 
as  to  the  existence  of  either  negligence  or  contributory 
negligence,  the  question  is  not  one  of  lew,  but  of 
fact,  end  to  be  settled  by  a  jury;  and  this,  whether 
the  uncertainty  arises  from  a  conflict  in  the  testimony, 
or  because  the  facts  being  undisputed,  fair-minded  men 
will  honestly  draw  different  conclusions.* 

This  is  but  a  concise  statement  of  the  law  in  this  forum. 
Ouetavson  v.  Hester.  311  111.  App.  439;  Burnett  v.  Levy.  213  ibid. 
139;  Haldol  v.  CTR.I.&  F.  Rv.  Co..  144  ibid.  434,  affirmed  in 
239  111.  363;  Campbell  v.  C.R.I. A  P.  Ry.  Cq. .  243  ibid.  620; 
Qui nl Ivan  v.  Ready  &  Callahan  Coal  Ca..  203  111.  App.  2~4. 

It  is  in  evidence  on  the  pert  of  plaintiff  that 
before  the  accident  she  was  earning  $50  a  week;  that  by  reason 
of  her  injuries,  suffered  as  a  result  of  the  negligence  attribu- 
table to  defendants,  she  wee  unable  to  continue  the  employment 
fro®  which  she  drew  thst  inoome;  thet  at  the  time  of  the  happen- 
ing of  the  accident  plaintiff  was  21  years  old  and  in  robust 
health;  that  in  falling  from  the  oar  she  struok  her  head  end 
became  unconscious;  that  after  regaining  consciousness  she 
fainted  fro*  severe  pain)  that  the  following  morning  she  had 
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not  eompl©t©ly  regained  conscioueneee,  and  tor   a  week  after 
she  w«*  in  *  more  ©r  MM  da*©d  condition  fro*  weakness  and 
was  confined  to  her  bed  for  four  weeks;  her  hair  since  the 
accident  ha*  turned  from  a  dark  brown  t©  sow©  gray;  she 
suffered  fros  e©v©r«  headachea  when  she  attempted  to  *rork 
or  do  any  phyaioal  labor;  she  suffered  from  nervousness, 
dixsines*  end  trembling  of  the  hands,  euf  fie  lastly  severe  to 
prevent  her  sorting.  For  six  yeara  after  the  accident  aha  ao 
suffered  frequently  confining  her  for  timae  to  her  bed;  that 
being  unable  to  work,  three  yeara  after  the  accident  she 
started  to  sttend  the  aniveraity  of  Meoonain  as  e  atud^nt, 
but  aha  we*  unable  to  devote,  on  aeoount  of  her  physical  and 
mental  condition,  arere  than  three  hours  in  any  one  day  to 
her  8tudies;at  the  tine  of  the  trial  she  was  still  receiving 
■edioal  ©are,  suffering  from  headaoh.ee  and  could  not  perform 
physical  labor.  H©r  medioal  attendant  testified  that  plaie- 
tiff  suffered  from  concussion  of  the  brain; that  he  found  a 
stiffness  in  her  b©ok  and  head,  also  noticed  in  her  a  loss 
of  weight,  and  that  aha  was  skinny,  nervoue  end  dissy,  ?nd 
that  her  hair  had  become  gray  seven  weeks  after  the  accident, 
fie  further  testified  as  to  hex  Impaired  physical  condition. 

th©  only  nodical  witness  testifying  ***  plaintiff »« 
©trading  physician.   His  testimony  was  set  contradicted  by 
any  other  medioal  man  or  woman.   »ie  was  the  only  professional 
testimony.  H©  was  the  personal  medical  attendant  ©f  plain- 
tiff from  the  time  of  the  accident  until  the  date  of  the  trial. 
Th©  attending  phyeiclan  had  a  right  in  forming  his  opinion  a© 
to  hia  patient's  condition,  to  take  into  consideration  the 
.till"  111!  mad©  to  him  regarding  her  condition  at  the  tim©a  wh©n 
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he  nade  a  pbyeicaa  examination  of  her.  Eokels  v.  HuttschPll. 
230  111.  468;  City  v.  MeMally,  227  ibid.  14. 

•e  find  no  procedural  errors  in  the  ruling*  of 
the  court  upon  the  evidence.   »e  are  likewise  unable  to  say 
that  the  anages  awarded  are  excessive  for  the  serious  injur- 
ies suffered  by  plaintiff  as  detailed  by  her  attending  physician, 
and  which  testimony  was  not  contradicted  by  any  countervail  ing 
proof.  The  trial  judge  did  not  err  in  denying  the  several 
actions  of  defendants  to  instruct  the  jury  to  return  a  verdict 
in  their  favor.   at  the  time  of  the  asking  of  these  several 
notions  the  evidence  in  the  record  did  aot  present  a  question 
of  law  for  the  court,  but  of  fact  for  the  jury. 

As  to  the  instructions  the  court  gave  eight  tendered 
by  plaintiff  and  gave  twenty-five  instructions  at  the  instance 
of  defendants.   A  careful  exeisingtien  of  these  instructions 
does  not  reveal  any  reversible  inf  iraity  in  any  of  then.   It 
nay  be  that  the  large  nusiber  of  Instructions  given  at  the  in- 
stance of  defendants  say  have  had  MM  confueinfr  effect  ur  n 
the  jury,  but  there  is  nothing  in  thew  derogative  of  the  rights 
©f  defendants  under  the  law.   It  is  patent  that  soae  of  defend- 
ants* tendered  instructions  night  have  been  refused  considering 
the  questions  of  law  involved,  and  they  night  have  all  been 
adequately  eovered  by  a  such  lese  number  of  instructions  than 
that  given  at  the  request  of  defendants.   If  there  is  any  btvot 
in  the  instructions  given,  they  were  to  the  advantage  of  defend- 
ants.  Defendants  have  no  just  cause  of  conplaiut  on  the  court* 
rulings  on  instructions • 

The  record  is  free  fron  reversible  error  and  the 

judgnent  of  the  Circuit  Court  is  affiraed. 

WILSOI  AMD  TAILOR,  JJ.  COSO0R.  kWTlMm. 
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Defendants, 


Opinion   filed  October  3,   1928 


*ft.   PRESIDES  JUSTICE  nOLCOii  delivered  the  opinion 
of  the   court. 

fhis  ie  en  appeal  by   the  defendant  Janes  fc.    asrras, 
fron  an  order  noting  hin  I  party   to  a   ^udgnent  entered  against 
bin,  and  Janes  J.   Cat  tarns,   August  11,  1957,  for  tfee  eta  of 
*5G5  and  costs* 

On  petition  of  defendant  Cams,  he  was  let  in  to 
plead  and  defend,   the   judgment  in  the  nt^atlat  to  stand  as  secur- 
ity. 

Dsrras  is  Is  is  petition  stated  fnter  alia  that  the 
judgnsnt  was  predicated  upon  two  promissory  notes  for  #280  e*ch 
etc;   purported  to  be  signea  by  Sanaa,  sad  Ms  co-defendant  Janes 
J.  C&tsorss,   etc;      tonus  states   that  he  did  not  sign  the  notes, 
either  as  aaker  or  endorser   (the  notes  being  payable  to  the  order 
of  tne  makers},   neither  did  he  authorise  any  one  to  sign  or  en- 
don*   the   two  notes  for  bin  and  that  his  nana  on  said  notes,  both 
se  aalter  and  indent  r,  are   forgeries,     tfee  trial  was  before  the 
Court  by  a^retnent,   with    the  resulting  finding  and  order  above 
mentioned. 


■:' 


ofoQ  balil 


<  -  .  ■  ■  S    .v 


EU99*    «i»   **A#' 

..    t     „  . 


- 


• 


" 


•■  ■-»  -' 


-  3  - 

Defendant  argues,   principally,   for  reveres  I   that   the 
Court  erred  la  foreleg  defendant  to  take  the  affinitive  la 
•a king  his  proof*  and  to  open  and  close   the   09 ae  and  that  rati- 
fication of  a   forged  instrument  ^111  never  be  laplied  froa  a 
doubtful  state  of  facts*  and  further  that  plaintiff  did  not  aake 
out  hi*  case  by  a  preponderance  of  the  evidence. 

There  is  no  doubt*   froa  the  relation  of  the  parties, 
that  plaintiff  claiaed  that  defendants  were  indebted  to  hla  in 
the  sua  of  one  thousand  dollars  for  a  real  estate  eoaalssioa  and 
that  the  notes  in  the  record  were  claiaed  to  have  been  given  in 
part  p&yaent  therefore.      G&tsaro*  does  not  dispute  his  execution 
of  the  notes  and  the  endorsing  of  then. 

It  will  be  observed  that  the  defense  of  aarrae  is 
forgery,  vis*    that  hi*  naae  ss  saker  of  the  notes  and  endorser 
of  thea  are   forged,  as  ae  shall  hereafter  endeavor  to  demonstrate, 
this  required  proof  by  Oarraa  of  his  criminal   charge  of  forgery, 
beyond  all   reasonable  doubt. 

While  it  »»  error  for  the  trial   }udge  to  remtlre  de- 
fendant to  tale  the  initiative  in  making  his  proof  it  was  not 
reversible  error.     Flaintiff  should  have  been  required,   in  the 
order  of  proof,   to  take   the  initiative,   ©afore  defendant  was 
called  upoa  to  put  in  his  defense.      The  record  demonstrates  that 
In  making  his  proofs  inversely,  as  required  by  the  court,  such 
proofs  aaintained  his  cause  by  1    clear  preponderance  of   the 
evidence,  sufficient,  without  countervailing  evidence,   to  entitle 
hia  to  recover.      This  being  so,   what  this  court  said  ia  Uorris  v. 
Taylor.  199  111.   kpp,   cSfi,  is  applicable  here.     In  its  opinion 
the   court  said: 


Mi     n0    !,-:•■    ■«?  ,v.;     -.■••.•       ,    -'■ .  ■•  j-         ;~. 


,*«  *«i«f  sir;  jn  •#  *irf 


:?  **** 

i .?-  ..•  Mj|  Ma) 

^  *fl*»W  r«*q 

i  c»#ee  *fitf  to 

>4  i 

?   *T****»* 

■ 

•     •  ■ 

•Mini 

,.-.* 

fett 

»  I  a 

*    The   court  required  defendant  to  take  the  Initi- 
ative and  introduced  hie  defense  firet  before  plaintiffs 
were  put  t©  t£eir  proofs,      this  was  an  error  of  procedure, 
[-hen  defendant  was  let  in  to  ©lead,   the   oaae  stood  for 
trial  upon   the   pleadings  which  east  upon  the  plaintiffs 
the  burden  of  proving  their  ease  under  the  la*  in  the 
ease  way  they  aould  have  been  ©oepelled  to  do  had  there 
been  no   judgment  entered  by   confession.      However,    this 
error,  resulting  in  the  esse  being  tried  in  the  inverse 
order  of  legal  procedure,   is  of  no  iesortanee  and  did 
not  adversely  affect  the  rights  of  defendant." 

These  remarks  are  equally  pertinent  to  the  inetant 
ease. 

The  trial   Judge  did  not  find  that  the  notee   *ere 
forged,   as  contended  by  Barms*   counsel.     He  used  soste  loose 
language  in  consent  but  there  is  no  finding  anywhere  in  the  rec- 
ord that  the  notes  *etc  forged.      There  is  evideaee  in  the  record 
that  Qsrras*  nssie  as  aaker  add  endorser  on  the  notes  is  his  sig- 
nature. 

It  appears   that  the  transaction  out  of  which   the 
giving  of  tiie  notes  in  suit  arose,  occurred  in  the  office  of  a 
Hi.    Tinley  -  that  sens   check  and  notes  were   giwen  to  %   -sise   ialaer 
in  the  Tinley  office  -  upon  examination,  asioag  other  things. 
Miss  f&l«er  found  that  a  certain  check   was  post-dated  slaty  days 
and  test   the  certain  notes  were   signed  by  Oarras  only,   with   sose 
unacceptable  conditions.      Thereupon  it  was  agreed  that  if  fettor- 
as  would  execute   judgment  notee  and  have   then  signed  by   Darras, 
that  Tinley  would  give  Bis  five  hundred  dollars.     The  notes  were 
n&de  out  end  given  to  Osteons  who  took   tbea  away  and  returned 
them  to  Tinley  signed  by  hieself  and  bearing  the  signature  ef 
defendant  Oarrasi     ITpon  the  faith  and  credit  of  these  notes  being 
signed  by  both   Oatsoras  ana   terras,   the  former  was  given     #500.00 
according  to  agreement.     Before  handing  the  check  to  C*tsoras, 
Mies  rslasr     testified  that  she  called     Oarras     by  telephone 
and  asked  hi*  if  he  had  signed  the  notes,     being     the 
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notes  in  suit,   snd  he  saswered  «Tes*,  about  a  week   thereafter 
both   Oateorac  and   Dsrras  went  to  the  finlcy  office  and  tflss 
Palner  asked  Darrae  if  he  would  pay  the  notes  when  due  and  he 
responded  with   these  words,  -that  I  sign,    I  Pay*.      gf  Bt  ltttead_ 
ed  to  deny  that  he  signed  the  notes,   that  was  the  tine  for  hin 
to  sake  the  denial,   not  by  tacitly  admitting  that  he  had  signed 
the  notes  by  saying,  **hat  I  sign,   I  pay«.      Taking  the  situation 
as  it  then  was,  his  conduct  ?nd  his  answer  to  Miss  P*l»er*s 
ouestion  was  by  interpretation  an  admission  by  hin  that  he  signed 
the  notes.     Such   conduct  amounted  to  «  ratification  of  his  signa- 
ture.    This  was  as  such  a  ratification  by  3arr*s  of  the  genuin- 
eness of  his  signature  as  in  frcfner  v.    Sawson.  63  in.   40?;   where 
is  answer  to  a  Question,    the  defends t,    the  assumed  naker  of  the 
note,   said  in  effect  that  it  'was  all   right*.      ««  think  defendant 
by  his  acts  and  conduct  i-  estopped  from  denying  his  signature 
to  the  notes,     to  the  like  effect  is  Hefner  v.   Vandolab.  0  ibid. 
483. 

s&iko  it  is  true  Oarms  not  only  denies  that  be  sign- 
ed the  note,   but  ale©  denies  Miss  Miner's   testinony  at   to  con- 
versations wit*  hi«,  hereinbefore  referred  to,  suffice  it  to  «ay 
taat  in  thie  regard  Miss  PSner  was  corroborated  in  all  substan- 
tial  particulars  by  Tinley,  and  Hiss  Gsner, 

The  trial   judge  by  OTerrruling  defendant's  notion  for 
a  new  trial  and  in  giving  judgment  on  his  findings,  in  effect  held 
tnnt  Sarras  signed  the  notes  and  the  endorsement  thereon,   th*t  his 
nan*  was  not  forged  to  these  notes,  and  that  they  were  his  legal 
obligations  and  that  plaintiff  had  sustained  his  case  by  a  pre- 
ponderance of  the  evidence  and  that  he  believed  the  testinoay  of 
plaintiff ,  Falaer,   Tinley  and  niss  Osaer,  and  that  he  did  not 
believe   the   testinony  of  Qerrss  and  his  witnesses,  where   the  sane 
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conflicted  with   that  of  plaintiff  and  hi*  supporting  witnesses. 
The  trial   judge  saw  the  witnesses,  and  fro*  their  manner  of   tes- 
tifying and  their  appearance  and  conduct  upon  the  witness  stand, 
was  bett*T  able,   than  ire  we,   to   judge  of  the  credibility  of  the 
witnesses  and  from  a  careful   study  of  the  proofs   found  in  the 
record,  we  see  no   just  reason  for  disturbing  th*  conclusions  of 
the  trial   judge*     km  Indies t**d  in  the  early  part  of  this  opinion, 
the  defense  interposed  by   Darras,   was  an  affirmative  one  and  as 
it  charged  a  crisis  bets  at  coensoa  law     ad  under  the  Illinois 
Criminal   Code,  in  order  for  such  defense  to  prevail   it  aust  be 
sustained  by  that  weight  of  testistony  sustaining  such  defense 
beyond  all   reasonable  dcufot,   •  preponderance  of  tfes  evidence  is 
not  sufficient.     However,    on  ma  had  neither  the  one  or  the  other, 

fo  sustain  the  foregoing  dicta  we  ©it*  feeadriefcg 
Afo*»   *•  jfejfflaa,  3»Pld  Transit   Qosroanv*   O&se  aen.    Id.   S2Q€?, 
handed  down  Feb.   3S,   1338, end  not  yet  reported,      «•  there  said; 
discussing  a  plea  charging  a  criae: 

*    This  is  an  affirmative  issue  which   easts  upon 
defendant  the  burden  of  proving  the  alleged  eriase  by  evidence 
sufficient  to  convince  a  jury  that  deceased  was  guilty  of  such 
attempted  eriae  beyond  all  reasonable  doubt.     I  preponderance 
of  evidence  on  this  phase  of  the  case  is  not  sufficient  to  meet 
legal   represent.      In  Rest  v.    Soble  g   Qo.f   316  111.   357,     the 
eourt  said  later  alia: 

********   the  ease  is  founded  upon  a  eriainal 
offense  wfeiefe   is  charged  in  the  pleadings  and  asust  be 
established  by   the  evidence  to  »aiatain  the  c&use  of 
aetata*  and  that  the  seasure  of  evidence  required  in 
Illinois  *aen  a  crUinal  ©ff#nse  is  ©barged  in  the 
pleadings  and  ssust  fee   shown  to  establish   the  cause  of 
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notion  or  defense  is  such  at  removes  every  reasonable 
doubt  of  guilt.      This  rule,   which  has  prevailed  from 
▼err  early  in  the  history  of  the  State,   has   been  con- 
sistently adhered  to  sad  frequently  announced,   except 
in  actions  of   slander  or  libel,  in  which  it  is  providdd 
by   chapter  136  ©f  the  Revised  Statutes  of  1874  that  it 
shall  be  competent  for  the  defendant  to   establish   the 
truth  of  the  natter  charged  by  a  preponderance  of  the 
testimony.    (CrandUl  v.    Dawson,   1  Oile.   §56;    oarliaE 
v.    bant,   14   111.   46;   fccCenncl  v.    Delaware  Mutual  \  tfj  £ 
Ins.    oo.   18  id.   228;   harbison  v.   Shook.  41  id.   141: 
Sprfigue  v.   podge.  48  \&.  142't    Oermainja  lire  Ins.    Go. 
v.   Klewer.  Of  Id.  5*9}   Grimes  w.  Miliary,   is6  id.   141: 
People  v.    cull  Iran.  218  id.   410;    solnturff  v.    Insurance 
Co.   of  Siorth  America.  24«  id.   93;    OUveTT.    "~ as.  389 
id.    6-4)." 


There  is  no  error  in  the  record  hers  reviewed  to 
justify  this  Court  la  reversing  the  judgment  of  the  gnaielpal 
court  and  it  is  therefore  affirmed* 

nfl'IIMUl 
WILSOJI  AKD  TATtOa,    J^.    COIttOK. 
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»R.   PBlSlaiSG  JU&TICK  MOLOOM  delirered  the  opinion  of 
the  court. 

This  Dili,  filed  toy  complainant,   sought  a  jrcaeisslon     nd 
cancellation  of  a   real  estate   contract  for  the  purchase  of  a 
certain  lot  in  Fallsades  Addition  to  the  Calumet  Pi  strict  of 
Chicago,  and  ashed  that  the  money   paid  thereunder  be  returned 
to  her.      the  grav»*en  of  the  charge  In  the  hill  wee  founded  on 
the  alleged  fraud  in  inducing  complainant  to  enter  into  the 
contract  on  the  false  and  traudulent  representations  of  the  agent 
negotiating  the  contract,   which   induced  her  to  part  with  her 
money  and  sign  the  contract  of  purchase  of  the  lot,   and  that  she 
did  elgn  the  contract  and  did  part  with  her  money  in  reliance 
upon  the  alleged  false  and  fraudulent  statements  of  defendants. 
The  dsfsndant,  Union  Bans,  of  Chicago,  was  trustee  for  the  de- 
fendant,  0.    Frank  Croissant.     The  agents  of  defendants   told 
complainant  that  within  90  days  street  cars  would  he  running 
down  Buraham  Awenue;    that  if  she  wanted  to  sell  her  lot  they 
would  be  glad  to  sell  it  for  her,  and  that  fifty  houses  and  a 
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hotel   would  be  put  up  In  the  neighborhood;    that  said  agent* 
guaranteed  that  complainant  would  profit  |100  by  March  1,  193S# 
and  that  it  was  stated  th#t  the  elevated  railroad  would  be  ex- 
tended, and  alao  etreet  ears,   and  that  any  one   could  see  the 
polee  there  for  the  extension,  •♦there*   meaning  in  the  vicinity 
of  the  subdivision. 

Defendants  answered  the  bill   denying  all   the  alleged 
representations  of  *  fraudulent  character,   as  chared  in  the 
bill,  inducing  complainant  to  sign  the  contract  and  part  with  her 
money.      Defendants  claimed  in  their  answer,  as  a  defense,  that 
nil  representations,  agreements,    tersi  and  conditions  of  purchase 
by  complainant  were  merged  in  the  written  agreement,  and  that 
none  of  such  representations  are  found  in  the  contract.     There 
is  no  mention  in  said  contract  for  resale  or  guaranty  of  a 
profit,   or  anything  about  the  erection  of  fifty  houses  or  ten 
or  fifteen  stores  in  Palisades  Addition,  and  that  the  contract 
being  In  writing,   executed  by  the  parties  thereto,  all   contem- 
poraneous representations  are  merged  in  the   contract,  and  that 
complainant  was   hound  thereby.     • 

There  was  a   trial  before  the  chancellor,  and  the 
mosplainant  put  in  her  evidence,  rhioh  as  to  the  representations 
alleged  in  the  bill  wae  substantially  sustained  by  such  evidence; 
at  the  conclusion  of  complainant's  evidence  solicitors  for  de- 
fendants moved  the  court  to  strike  out  all  of  complainant's  evi- 
denoe  and  to  enter  a  decree  dismissing  the  bill   for  want  of 
acuity,   which   the   court  did,   and  from  which   complainant  prosec- 
utes this  appeal. 

The  following  provisions  are  found  in  the  contract: 
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*Tbia  contract  i»  for  the  a*le  of  v*o*nt 
property  only,   and  Yonder  Is  hereby  in  no  manner 
obligated  to  resell  above  described  property  for 
purchaser.* 

"The  undersigned  has  read  and  understands 
the  whole  of  the  Rbove   contract  and  bow  states, 
and  in  consideration  of  the  oontraet  agrees,   that 
no  representation,   premise  or  agreement  not  ex- 
pressed in  the   contract  has  been  made  to  induce 
the  undersigned  to  enter  into  it.* 

I   t  is  clear  that  the  representations  alleged  in 
the  bill,  mftde  to  induce  complainant  to  enter  into  the  contract 
and  pay  for  the  lot  (if  such  were  made)  were  of  matters  to  occur 
In  the  future  and  not  of  a  claimed  existing  fact.     It  is  axio- 
matic that  all   representations  aade  regarding  any  setter,   subject 
to  a  written  contract,  are  of  no  binding  force,  unless  found  in 
the  contract  executed  by  the  parties,  and  in  the  case  at  bar 
nothing  of  the  kind  appears  in  the  contract.     There  is  no  evidence 
thst  any  false  or  fraudulent  representations  were  n&de  to  the 
complainant  to  induce  her  to  sign  the  contract  without  informing 
herself  of  its  several   clauses  and  orovisioas,  or  that  any  attempt 
•as  made  to  induce  her  to  sign  the  contract  without  reading  the 
same.     The  law  will  preeuwe  that  complainant  before  signing  the 
seme  informed  herself  of  its  contents,  and  furthermore  there  is 
an  express  provision  in  the  contract  reciting  that  compleinaat 
both  read  and  understood  the  contract  and  its  contents,  and  "that 
no  representations,   promise  or  agreement  not  expressed  in  the 
contract  has  been  msde  to   induce  the  undersigned  (complainant) 
to  enter  into  it*.      Likewise  there  is  another  olsuse  stating  th?t 
the  vendor  was  in  no  manner  obligated  to  resell   the  property  for 
the  purchaser.      Pay  v.   fort  ecott  Investment  Oo. .  1S3  ill,   393, 
holds  that  a  representation  of  something  which  is  to  take  place 
in  the  future  is  not  a  representation  of  fact  which,   if  false. 
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will   justify  *  rescission  of  the   contract.      Furthermore  com- 
plainant made  no  attempt  to   rescind  the   contract  end  restore  the 
atetus  cuo.   Such  would  be  a  necessary  rreoedent  condition  ts 
entitle  oomplalnant  to  rescind  the  contract  in  any  circumstances. 

In  Greenrood  v.   Eenn.  13€  111.    146,   the   court  laid 
down  the  rule   thus; 

*   The  rule  on  this  subject  is  well  stated  in  arises 
*•   Sanders.   93  U.   ••   55,  as  follows:    'shore  a  party  desires 
to  rescind  upon  the  ground  of  mistake  or  fraud  ,he  must, 
upon  the  discovery  of  the  facts,  at  ones  announce  bis  pur- 
pose and  adhere  to  it.      If  he  be  silent,   and  continue  to 
treat  the  property  as  his  own,  he  will  be  held  to  have 
waived  the  objections,   and  will  be  conclusively  bound  by 
the  contract,  as  if  the  els  take  or  fraud  had  not  a  ecu  red. 
He   is  not  permitted   to  play  fast  and  loess.        Delay  and 
vacillation  are  fatal  to  the  right  which  had  before  eub- 
sisted." 

In  the  Day  esse,  supra,,   the  court  Quoting  frost 

the  opinion  of   this  court  (5?  111.   App.   165)   said: 

"It  will   be  noticed  that  the  representations 
charged  to  have  been  false  and  fraudulent  referred  to 
no  existing  f tints,  but  merely  amounted  to  promises  as 
to   something   to  be  done  in  the  future.     As  was  said  in 
Sake  v.   i.gyjs.   68   111.   604:    •Even  if,   st   the   time  they 
were  mads,   it  was  not  intended  to  comply  *ith  them,   it 
was  but  an  unexecuted  intention,  which  hss  sever  been 
held,  of  iteelf,   to  constitute  fraud.      As  distinguished 
from  the  false  representation  of  a  fact,   the  falss  re- 
presentation of  a  matter  of  Intention  not  amounting  to 
a  natter  of  fn*t,    though  it  may  h*ve   influenced  a  trans* 
action,  is  not  a  fraud  in  law.*      (Kerr  on  Fraud  and 
Mistake,  68),     So  it  is  Said  in  Slgelow  on  tUtoppel  481: 
•The  representations  or  concealment  aunt  %lso,  in  all 
ordinary  oases,  have  referenoe  to  a  present  or  past 
smite  of  things,   for  if  a  party  maks  a  representation 
concerning  something  in  the  future,   it  must  generally  be 
a  statement  of  intention  or  opinion  undeTtoken  to  the 
knowledge  of  both  parties,   or  it  will  come  to  a  contract, 
with  the  peculiar  emnssquence  of  a   contract.*      In  Poner- 
oy*s  S.c-  Jur.    sec*  877,  It  is  s^id:    *A  statement  of  in- 
tention, merely,   cannot  be  a  misrepresentation  amounting 
to  fraud,   since  such  a  st*teaeat  is  not  the  affirmation 
of  an  external   f*ot,   but  Is,   at  most,   only  an  assertion 
that  a  pr«*ent  asental   condition  or  opinion  exists.  *   si 
is  no  doubt  the  general   rule,* 
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Thie  seems  to  be  a  case  of  damnum  absque  injuria 
(lose  for  which   the  lew  provides  no  remedy),   for  complainant 
when  interrogated  regarding  any  damages  which   she  suffered, 
said;      "I  don't  know  whether  the  lot  Is  worth  acre  or  less  than 
I  centre oted  to  pay  for  it*.      Taking  her  at  her  own  word,   there 
is  no  evidence   that  she  suffered  any  damage  by  reason  of  any  of 
the  representations  made  to  her  by  the  agents  of  defendants  at 
the  time  she  executed  the   contract  of   purchase,   whether  false 
or  true,  and  therefore  from  her  own  statement,   above  cuoted, 
we  must  bold  that  It  is  not  in  evidence   that  she  suffered  any 
damage  or  loss  by  entering  Into  the  contract  beoaute  of  any 
■OLleged     false  statement  or  representation  made  to  her  at  the 
time  of  negotiating  the  s%le  of  the  lot* 

For  the  foregcing  reasons  the  decree  of  the  Circuit 
Court  Is  affirmed, 

AFFIRM!©. 

Te.Yl.OR  AKO  fclLSGK,    fj.  ,    00  K  CUR. 
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Opinion  filed  October  3,  1928 

*R.  PRISIDISG  JFST2  0E  BOLDQ*  delivered  the  opinion 
of  the  court. 

Defends at*  have  not  followed  tfcis  appeal. 

Ooaplainant  filed  her  bill  *to  correct  mutual  sietake 
canoelliag  securities. * 

fae  defendant  Ell*  Joyce  $hlto  interposed  to  ssid 
bill  a  special  and  general  deeiurrer.      wj  the  special  Aesnimr  the 
following  special   causes  of  deaurrer  were  assigned: 

1.  fast  the  (W||i1 n limit  does  not  in  her  said  bill  of 
complaint  allege  any  fact  vbioh  would  warrant  the  relief 
sought  by   asid  bill  ageiaet  the  defendant,  tils    Joyce  white. 

2.  That  the   eoapl-inant  in  her  said  bill  af   ooaplalat 
alleges  facts  which  shows  her  claim  if  say,   to  be  against 
Mark  White,   one  of   th#-  defendants,   personally,  and  not 
against   the  defendant,   £11*  Joyce  *bit*. 

3.  That  the  ooaplalnant  has  an  adeeaate  remedy  at  law 
against  the  defendant,  Mark   shite. 

Complaiaat  wowed  to   strike  the  deaurrer  as  frivolous 

and  for  a  decree  as  by  default  in  accord  with  the  prayer  of  the 

bill.      These  motions  *ere  overruled  snd  complainant  electing  to 

stand  by  her  bill   the  same  was  dismissed  for  want  of  canity,  *nd 

complainant  brings  the  record  here  for  our  review  by  appeal. 

In  this  condition  of   the  record  there  is  presented 

for  our  review  and  determination,  another  or  not,  the  bill  of 

complainant  upon  its  face  state*  a  case  entitling  her  to  the 
relief  prayed  against  ilia   Joyce   *hlte. 
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»   rk   *hlte,   ewe  of   the  defendant*,    is   the 
•f  ooaplsinant.      Coapiiinant  avert  in  her  bill,   inter  alia. 
that  on  June  17,   1330,  her  husband  executed  a   purchase  aoney 
aortgage  upon  certain  deeeribed  re*l  estate   in  Onieago.      That 
the  indebtedness  secured  was  evidenced  by  twenty  proalssory  notes 
for  f7,§0G,  principal  due  within   three  years,   payable  tc  hiaeeif 
and  by  hi*  endorsed  la  blank  and  delivered  to  the  vendors  of 
the  aortgaged  land  by   the  anker.      The  so-called  aortg^ge   securing 
the  notes  ebowe  aeatioasd,  was  evidenced  by  a  trust  deed  convey- 
ing to  the   Chicago  Title  *   Trust   Company,  as  Trustee,   the  prea- 
ises  %bove  firstly  referred  t©.     That  complainant  paid  18,300 
of  her  own  aoney  for  three  of  said  notes,  describing  thea,   which 
she  duly  received  and  which  notes  were  by  autual  aistaks  marked 
paid  or  cancelled  without  the  knowledge  of  defendant,  Ilia  Joyce 
shite,  and  that  "by  mutual  mistake  the  security  for  the  saae 
was  cancelled  and  returned  of  record  without  knowledge  of  de- 
fendant (Ills  Joyce  shite),  whereby  said  cancellations  your 
oratrlx    (complainant)  is  left  without  land  security  for  her 
aoney  as  was  mutually   intended  by  herself  (complainant)   and  de- 
fendant,  Merk     bite,   and  weuld  have  been  dons  if  the  Joyce 
(defendant  Ilia  Joyce  shite)   elaia  did  not  intervene  ss  alleged.1* 
By  the  sveraeats  of  the  bill  it  clearly  appears  that  the  aistakes 
were  those  of  eoaplainant  sad  her  husband  lark,  and  in  no  way 
say  aist&ke  of  defendant  Ella  Joyce  «aite.      neither  is  there  say 
averment  that  nils  Joyce  Shite  did  or  assented  to  do  any  sot  or 
aade  any  representations  which  aisled  eoaplainant  or  her  yusband, 
or  lad  thea  into  the  aistake  or  error  about  which  eoaplainant 
coaplalns.      there  is  no  averment  of  any  *  autual  aistake*'    between 
eoaplainant  or  her  husband,  Mark,  and  the  defendant  511a  Joyce 
*hite.      eoaplainant  further  in  her  bill  avers: 
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"That  said  proalseory  notes  of   asrk  *hite  for 
#6,300.00  were  delivered   to  your  oratrix  after  can  colla- 
tion seceaber  89,   192?,   by  wietake,   but  nevertheless, 
as  bis  wife,   she  rested  in  the  belief  tb&t  she  bad  land 
security  for  her  money  because  of  bis  inability  to  con- 
vey good  title  without  her  signature  to  tbe  deed*" 

*e  art  unable  to  discover  any  averxent  of  "mutual 
•is take*   at  any  time  arising  under  the  averments  of  tbe     ill 
between  oomplaintnt  and  defendant  Ella   Joyce   *   its.      If  any 
Mist* he,  Batumi  or  otherwise,   is  inferable  from  the  averments  of 
the  bill,    they  involve  complainant  and  her  husband,  and  no  one 
else, 

we  are  at  a  loss  to  understand  bow  tbe  Chancellor 
could  have  done  otherwise   than  he  did  in  dismissing  complainants 
bill  for  want  of  acuity, 

the  decree  of  the  Circuit  Oourt,   so  doing,    is 
affined, 

^mf.  affirm    . 
*ilso*  *«>  tatlok,  j j.,  eoicm. 
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Opinion  filed  October  3,   1928 


MR.   PRESiniNO  JUSTI0X  KOIt&Oitf  delirered  the  opinion 
of  the  court* 

This  lg  an  action  of  libel,     in  his  declaration 
plaintiff,  anong  other  things,   charges  th«t  the  defendants  being 
severs  of  the  ^Stockholders  41  Policyholders  froteetire  Coa-aittee 
of  the  Fublie  Life  insurance  sJoapany  of   fMttsg»a  did  on  December 
IS,  1935,   publish  and  circulate  among  the  stockholders  of  the 
Public  Life  Insurance  Ooapany,  5000  in  number,  ■  letter  contain- 
ing false,  etc.,  libelous  natter  of  %n£  concerning  the  plaintiff, 
which  defendants  hare  abstracted  in  their  abstract  filed  herein 
on  this  appeal  in  the  following  ^ords: 

*ST00O0Lj3ERS   k&Q   POLICY  FROTEGTI?I  COM- 

HZtTEE  OF  TBI   PUBLIC   LIT!   mURAXCB  OOgPAJTY, 

CK1C&00,   I 

Oeeaisfeer  15,     1925, 

Louis  Harowets  -ndsen  Jasoer 

Fred  K.   MM  Hewn  Sehults 

Dr.   Curtis  A.  Haines  George  3.   frey 

A.  I..   Linder  §»R.  "oittsan 

■r.     illian  F,   Gchaaw  F.   I.   Som 

Will las  £•  Ullrlon  John  a.   Aniersos 
Gillian  3.  Hervig  r.     .   R.     mold 

Rudolph  A.  Henson  John  '<.   "ukluad 

darid  a.   E?.inee  Victor  H.    Oeray 
5.   4.   WfUft*i  .      ,      i_«on 

Charles  J.   Gottachalk  .   a.   a&ieh 

fejS      .    MbRMM  Msdarsv   i-rindlfty 

Fred  0.   dueller  .illisji  £.  Baker 
Louis  L.   Sarowets,   Jr. 
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WHEi  THE  POT   (MEAEIEG  THK   PLUKTm,    A   MEMM 

OF  A  OABE  REPUTATIOI,  A  BLACKOUAHB)  CALLED 

THE  KETTLE   (HEAIII1IG  ALFRED  CLOVEE  A   PE880II 

OF  A  DAHE  REPOTATIQM,  A  HUAGEGUAKD)  BLACK. 

WHAT  ST.  OEOROE  8410  ABOUT  CLCV   . 

August  6,  1333. 

St.  George  wrote  the  stockholders: 

*ttx.   St.  George  was  mads  General  Manager  la  the 
place  of  Alfred  Glover.*  *  *  the  directors  found  it  neces- 
sary to  aake  this  change  la  order  to  save  your  company  from 
great  loss.  If  aot  from  bankruptcy  itself.  *  *  *  $o  one 
can  say  that  Mr.  Glover  did  not  have  the  fullest  confidence 
and  strongest  cooperation  of  practically  all  the  etock- 
bolders  and  directors.  He  himself  told  you  ell  that  five 
years  ago  he  did  not  possess  a  "thin  dime".  He  himself 
also  tells  you  how  wealthy  he  is,  how  such  better  off  than 
others.  And  where  did  all  this  wealth  come  froa  if  not 
froa  the  Public  Ufet  He  always  talked  about  sincerity  and 
loyalty.  Mar  can  he  aot  now  practice  his  teachings*  fay 
should  he  not  be  loyal  to  the  asjority  of  the  3ir<?otors  - 
to  the  Soap-any  -  he  *ho  got  so  <auch  wealth  sad  honors 
therefrom!  liut  MoJ  Mr.  Glorer  aad  a  few  of  his  side,  hive 
been,  aad  are,  doing  >%11  ia  their  power  to  make  the  new 
maaageaeat  appear  ridiculous,  iaooa*  etent,  etc.  Instead  of 
giving  the  help  which  any  loyal  worker  of  the  Public  Life 
would  give  they  are  trying  to  injure  the  company.  They 
are  telling  the  stockholders  all  kinds  of  silly  stories, 
particularly  the  large  stockholders  -  thesaabers  of  the 
Advisory  Board  -  that  things  are  going  to  era  ok.  aad  ruin. 
Instead  of  planning  for  new  business,  they  are  scheming 
day  and  night  how  to  coae  back,  to  feed  at  the  trough  of 
the  Publio  Life.  At  practically  sll  of  his  meetings  oa 
La  Salle  street  or  3903  South  State  Street  he  does  not 
discuss  insurance.  He  caa  only  villify  and  abuse  Mr.  St. 
George  and  the  Coaaittee.  Mr.  Glover  knows  what  harm  this 
is  causing.  There  is  no  excuse  for  it.  Mow  can  the  agents, 
the  ?orEers  of  this  Company,  be  expected  to  labor  with  any 
heart,  with  any  enthusiasm  -  ia  fact,  write  business  at  all  • 
whoa  the  forsjer  head,  the  self-accredited  founder  of  this 
company  -  villifies  it,  condemns  it,  abuses  it  **•!  ♦'•*? 
The  sue at Ion  for  you  to  decide,  therefore,  is  to  whoa  will 
you  give  your  confidence  and  aup  ort  -  to  a  asm  who  has 
shown  that  he  has  no  idea  of  business,  who  is  aore  change- 
able than  the  wind,  an  egotistical  autocrat  *  *  *  t©  Glover 
who  stands  for  hiaaelf,  or  to  the  Directors  Hbo  represent 
you.  The  directors  have  given  Mr.  Clover  every  chance  in 
the  world*  Be  has  replied  by  trying  to  disrupt  your  organ- 
isation* The  tlae  for  compromise,  for  delay  has  passed. 
There  caa  be  no  two  ways  <sbout  it  -  it  is  either  Glover  or 
the  Public  Life;  disaster  or  success.* 
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WHAT  OkOVKR  SAID  ABOUT  ST,    0«0«QE 
(Meaning  the  Plaintiff) 
in  Clover's  i-ublio  Bulletin  of  February,  1935. 
Vol.  1,  8o.  1. 
•The  Saint  (Waning  the  ilaintiff)   Absconds. 

♦*.  »-.«_*?£%*!?  i*J!*ppfn!  thRt  the  f^*3***  «*»  (Meaning 
the  Plaintiff)   that  they  had  appointed  as  General  aanafrer 

fro*  February,  1933,   to  the  30th  of  August,  1934,  «hen  he 
(meaning  th«  plaintiff),  absconded  (meaning  that  the 
plaintiff  seoretly  left  *ith  the  funds  of  the  said  Public 
, .    ?  !»«*»«»«•  Company,   funds  in  his  possession,   that  the 
plaintiff  embessled  funds  and  left  seoretly)   to  parts  un- 
known, we  might  say  that  since  that  tlae  we  have'informa- 
;J!5\tbai  1??d* J1*  to  Relieve  *hat  he  (aeaning  the  plain- 
tiff) made  his  famous  trip  to  Italy  and   roland  which  re 
prophesied  in  our  paper  of  the  5th  of  Unroll,  1933.     This 
fellow  (meaning'  the  plaintiff)  had  intended  to  skip  out  to 
i£fiJ  *»Jl«*»«  things  flet   (meaning  th*t  the  plaintiff 
abonded  his  post  or  office).     This  prophecy  did  coai<* 

hmtzJ&J^Ll'St  hJf^5?ard  of  DlMrt»«  «L*t  «»«  while 
t^^SlSfilS^F1*/^1*?  *as  away*  at  a  special  meeting, 
J*?*  v?°*/Ia(*  ?is   («ftaning  the  plaintiff)   contract  and 
fired  him  (meaning  the  plaintiff)  head  over  heels  out, 
Reference  to  the  minutes  of  the  Board  of  Directors  of 
the  Company  *ill  verify  this  statement.' 

u-.„w     ,a~la  iJ  not  significant  that  Clover  prophesied  In 
•  US?     •  I   .f   tba?  **•   G*or««  («anlng  the  plaintiff)  wile 
skip  out, •   (meaning  that  the  plaintiff  left  under  suspicions 
SJf******  ciyc««atance8)   that  he  (meaning  the  plaintiff) 

Se^ttS?^1Kttgg^i?aagl   tfe&t  1&t*T  h«  <«•***»«  the  plain- 
tiff) sold  his  stock  to  Cloyer  and  thereafter  openly  allied 
^fms»eir  with  GlOTer  and  is  IOSS  AOTlaG  hS  CLOVE'S  Or 

Clover  paid  St.   George  11,600  August  5,  1935.  on 
a  voucher  and  bill  reading  as  follows: 

•To  balance  of  wages  as  General  Manager  as  pet 

Sntraot  for  the  months  of  September  and  October,  19S4.  at 
00  per  week, •  * 

St.   George* s  contract  with  the  company  provided 
for  the  payment  of  a  salary  of  $ZQQ  weekly  and  *«*  cancelled 
for  cause  august  30,  1924,    (meaning  that  plaintiff's  contract 
was  cancelled  because  of  misconduct  of  plaintiff)  yet  Clover, 
without  action  by  the  Board  of  Directors  (at  least  the  min- 
utes do  not  show  any)  paid  his   (meaning  fan  plaintiff)   salary 
from  the  date  his   (meaning  the  Plaintiff)   salary  vse  a topi ©d 
by  the  old  board  of  directors,   to  the  end  of  the  contract 
period. 

Ton  will  observe  that  Clover  says  of  at.   George 
je  absconded  (meaning  that  the  plaintiff  secretly  left  with 
the  funds  of  the  said  Public  Life  Insurance  Company,   funds 
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in  his  possession,  that  the  plaintiff  embezzled  funds 
and  left  secretly; and  also  that  he  (meaning  the  plain- 
tiff) left  the  board  of  directors  flat,  and  yet  he 
( Jlover)  signs  a  check  in  August,  1925,  pay  in,?  him  (St. 
George)  $1,600  for  salary  for  September  and  October, 
1934.   'what  do  you  think  of  itT 

Why  did  Clover  pay  this  Judas  (meaning  the 
plaintiff  that  he  is  a  person  without  honor,  or  a  betrayer, 
one  t»ho  would  betray  anyone  for  money  like  Judas  betrayed 
Christ)  this  wolf  (meaning  the  plaintiff,  a  person  hungry 
for  goods  of  others  and  going  along  under  false  appearance) 
in  sheep's  clothing  the  $1,600  out  of  your  money? 

Yet  the  Pot  (meaning  the  plaintiff  a  person  of 
poor  repute,  black  reputation)  calls  the  KETTLE  (meaning 
Alfred  Clover  a  person  of  poor  repute,  black  reputation) 
black* 

DO  YOU  *AIT  THK8E  MSB   (meaning  the  plaintiff  and 
said  Alfred  Clover)  TO  RUH  YOUR  OOMrAHY?  They  (meaning 
the  plaintiff  and  said  Alfred  Clover)  have  the  effrontery 
to  ask  stockholders  to  sign  their  proxies.   They  (meaning 
the  plaintiff  and  said  Alfred  Clover)  are  agnin  conducting 
a  campaign  Intended  to  mislead  and  deceive  you.  Their 
(meaning  the  plaintiff  and  said  Alfred  Glover)  slogan  is 
'We  (meaning  the  plaintiff  and  said  Alfred  01 over)  want 
your  proxy  to  vote  at  the  February  election,  no  matter  how 
we  (meaning  the  plaintiff  and  said  Alfred  Clover)  get  st.1 
Take  our  advice  and  refuse  to  sign  a  proxy  for  anyone  until 
you  have  all  the  facts.  You  will  have  them  very  soon. 

The  auditors  of  i'rnst  «  £rnst,  Public  accountants, 
are  at  work  on  the  books  of  the  Company,  Nss  hlle  the  audit 
is  not  complete,  they  inform  us  that  all  of  the  real  estate 
owned  by  the  company,  including  the  Home  Office  building 
and  the  branch  office  building  on  State  Street,  were  SOLD 
FOB  TAXES  IN  8SPTEKBSR.  1938,   It  will  require  about  $9, 
to  redeem  same;  that  there  are  death  claims  unpaid  amounting 
to  over  130,000,  some  of  them  having  been  filed  with  the 
company  as  far  baok  as  last  January;  that  operating  accounts 
payable  have  accumulated  during  the  same  period  and  remain 
unpaid  amounting  to  more  than  $21,000,  in  addition  to  a  large 
amount  of  unpaid  loans  on  policiss  and  surrenders;  that  the 
bank  accounts  of  the  company  had  been  reduced  to  approximately 
$3,000.   The  information  secured  from  the  auditors  indicates 
that  $16,329.76  was  paid  to  a  number  of  attorneys  employed 
by  tfr.  Clover  and  his  associates,  for  legal  fees,  without 
proper  vouchers  showing  what  the  money  was  paid  for,  it  being 
ouite  evident,  however,  that  it  was  used  largely  for  the  pur- 
pose of  keeoing  them  in  control  of  your  company. 

Other  items  amounting  to  $12,583.01  was  paid  to 
various  persons  for  apparently  the  same  purpose. 

The  company  paid  also,  according  to  the  records, 
over  #.40,000  to  Clover's  Public  Agency  Oompany  without  proper 
vouchers  showing  what  the  money  was  paid  for. 

As  soon  as  the  audit  is  completed  we  will  Inform 
you  so  that  you  may  see  for  yourself  "hat  disposition  has 
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been  made  of  your  money. 

Tour 8  very  truly, 

LOUIS  IAROwSTZ, 

Chairman  of  Committee. 
Fred  H.  flelsoh. 

Secretary  of  Committee*11 

In  conclusion  plaintiff  charges  that  by  means  of  the 
premises  he  has  been  and  is  greatly  injured  in  his  good  name 
and  reputation  as  an  attorney  at  law,  etc,  and  brought  into 
public  soandal  and  disgrace  and  has  suffered  a  loss  in  the 
practice  of  his  profession  and  has  lost  the  confidence  and  esteem 
in  particular  of  the  5,000  stockholders  of  the  Public  Life 
Insurance  Company,  and  of  the  divers  friends  and  acquaintances 
of  said  5,000  stockholders,  and  that  on  account  thereof  at  the 
meeting  of  February  1936  was  not  elected  a  director  or  appointed 
general  counsel  for  said  Insurance  Company  and  has  been  and  other- 
wise is  greatly  injured  and  damaged  in  his  person,  good  name  and 
credit  in  his  praotioe  as  an  attorney  at  law  to  his  damage  in 
the  sum  of  a  quarter  of  a  million  dollars* 

To  this  declaration  the  defendants  pleaded  the  general 
issue  and  no  other  plea* 

During  the  trial  plaintiff  dismissed  the  suit  as  to 
five  of  the  defendants  and  the  cause  was  tried  against  the  remain- 
ing defendants*  A  jury  was  impaneled  to  try  the  cause  and  there 
was  a  verdict  of  guilty  with  damages  assessed  at  the  sum  of  $3500, 
whioh  after  overruling  defendants1  motions  for  a  new  trial  and 
in  arrest  of  judgment  the  court  entered  judgment  and  defendants 
bring  the  reoord  here  by  appeal  for  review  and  assign  and  argue 
for  reversal  that: 

1*   The  communication  in  question  was  privileged, 
2.   That  the  question  of  the  communication  was  one 
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of  law  for  the  court. 

3.  That  the  communication  was  made  in  good  faith, 
and  that  the  court  should  hare  instructed  a  verdict 
for  defendants* 

4.  That  the  communication  being  privileged  there 
can  he  no  recovery  without  ole^r  proof  of  actual 
or  express  malice. 

5.  That  an  attorney  who  has  represented  a  client 
in  a  oertain  matter  is  disqualified  to  represent 
any  other  party  adversely  interested  in  the  s<?ms 
subject  matter* 

1*  The  plea  of  the  general  issue  did  not  put  in 
issue  the  truth  of  the  libel*  Some  of  the  oh«»rges  made  in  the 
offending  communications  by  the  defendants  to  the  5000  policy 
holders  of  the  Insurance  Ooapany  were  libelous  per,  je,  such  as 
the  charge  that  plaintiff  had  absconded  to  parts  unknown  and 
"why  did  Clover  pay  this  Judas  (plaintiff),  the  wolf  in  sheep1 8 
olothing  Si, 600,  out  of  your  money?  Yes,  the  pot  calls  the 
Kettle  black*"  The  libelous  oharges  made  to  the  stockholders 
were  in  no  sense  privileged.  They  were  malicious  *nd  made  for 
the  malign  purpose  of  preventing  the  plaintiff  from  <  eing 
elected  a  director  of  the  insurance  company  and  appointed 
General  Manager  of  the  company  at  the  ensuing  February  election, 
offices  which  he  had  theretofore  held.   Furthermore  malice  is 
inferred  where  the  words  of  the  alleged  libel  are  libelous 
per  s±» 

3,   Concerning  the  correctness  of  the  contention  of 
defendants  that  the  Question  of  privilege  was  one  of  law  for 
the  decision  of  the  court,  it  is  a  sufficient  corrective  to 
say  that  ths  court  in  overruling  defendants'  motions  for  a 
new  trial  and  in  entering  s  judgment  on  the  verdict,  impliedly 
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at  least,  found  that  ths  ooaauni option  was  not  privileged. 
Ths  Jury  by  their  verdict  had  80  found  and  the  court  by  over- 
ruling the  motion  for  a  new  trial  bad  impliedly  conourred  la 
suoh  finding* 

3.   In  the  light  of  the  contrariety  of  evidence  in 
the  record,  it  was  dearly  tbe  province  of  the  jury,  under 
applicable  instructions,  to  determine  whether  the  offending 
coaaunl  cation  claia  d  to  be  libelous  was  published  and  circu- 
lated in  good  faith.  The  evidence  on  this  subject  did  not 
present  a  Question  of  law  for  the  determination  of  the  court. 
but  a  question  of  fact  for  solution  by  the  jury.   For  the  trial 
judge  to  have  instructed  the  jury  to  find  a  verdict  in  this 
condition  of  the  proofs  would  have  been  a  um*rpation  of  the 
functions  of  the  jury  and  constitute  reversible  error. 

4.  To  the  contention  that  the  so-called  libelous 
laiMnnieation  was  privileged  without  elssr  proof  in  the  record 
of  actual  or  express  aaliee  on  ths  part  of  defendants  in  causing 
its  publication,  it  is  a  sufficient  answer  to  reiterate  that 
as  the  offending  words  were  lioelous  ~er  ae  malice  as  a  natter 
of  law  will  be  inferred.  Moreover,  the  jury  aight  reasonably 
conclude  froa  the  proofs  that  the  publication  was  %ade  with 
aalign  intent  as  a  natter  of  fact,  regardless  of  the  fact  as  a 
question  of  law,  that  aaliee  under  the  pleadings  was  inferable 
without  proof  of  express  ssaliee.  As  above  related  there  are 
words  in  the  coaaunleition  which  stre  libelous  aer  se  froa  which 
as  a  natter  of  law  aaliee  will  be  inferred. 

5.   The  plaintiff  in  thie  case  never  represented 
professionally  at  any  tiae  any  of  the  defendants  in  this  suit. 
At  no  tiae  ^^  tne  relation  of  lawyer  and  client  erist  between 
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plaintiff  or  any  of  the  defendants  in  this  suit*   If  the 
Insurance  Company  was  a  party  defendant  here,  a  different 
doctrine  would  prevail,  and  the  decision  on  this  point  raised 
by  defendants  would  aake  the  case  cited  of  | eople  ▼•  Gerold. 
26b  111.  448,  applicable.  However,  on  the  faots  in  this  ease 
plaintiff  never  having  been  the  legal  representative  of  any 
of  the  defendants,  at  any  time,  the  Gerold  case,  supra,  is 
not  in  point. 

The  libelous  comauni cation,  the  gravasen  of  this 
action  being  set  out  in  th«  introductory  part  of  this  opinion, 
fairly  discloses  the  relationship  of  the  parties  to  each  other 
and  of  the  Public  Life  Insurance  Company.  Iron  that  it  appears 
that  an  election  for  directors,  etc.,  had  been  called,  and  the 
article  was  sent  to  all  of  the  stockholders  for  the  purpose  of 
influencing  them  not  to  vote  for  the  plaintiff.  The  intent 
of  malice  appears  strikingly  from  that  document.  He  was 
charged  with  having  absconded  from  the  City  of  Chicago  with  an 
inference  that  he  bad  decamped  ^ith  some  of  the  Insurance 
Company's  funds.  He  was  referred  to  as  a  "Blackguard*  and  as 
a  "Judas8,  *a  wolf  in  sheep's  clothing",  all  of  which  defendants 
knew  or  are  chargeable  with  knowing  was  not  true.  The  -srtlcl® 
mas  meat  to  5,000  of  the  Insurance  Company's  stockholders,  a 
rather  wide  circulation.  This  acremonious  article  resulted 
from  two  factions  contending  for  the  control  of  the  company,  - 
one  was  sarowets  and  the  other  as  the  Clover.   It  was  in  an 
attempt  to  oust  plaintiff  as  a  control! lag  factor  in  the  oompany 
that  the  article  above  set  forth  was  mailed  to  the  stockholders* 
It  was  In  an  attempt  to  injure  plaintiff  that  the  article  was 
circulated.  While  it  would  hams  been  perfectly  ethical  in  a 
proper  manner  for  defendants  or  others  to  interest  themselves 
against  the  return  of  plaintiff  to  office  in  the  Company,  they 
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had  no  Tight  to  attempt  his  defeat  by  circulating  the  libel out 
and  unfounded  charges  against  his,  of  *hioh  he  complains  in 
this  aotion. 

The  defendants  were  in  topoh  with  the  doings  of  the 
Insurance  Company  and  as  a  committee  endeavoring  to  regulate 
its  affairs  will  be  presumed  to  have  had  notice  of  the  faot 
that  in  the  absence  of  plaintiff  at  a  meeting  of  the  Board  of 
Direotors  the  contract  between  the  company  and  plaintiff  was 
cancelled  and  the  following  resolution  of  appreciation  and 
commendation  passed  at  such  meeting,  wis., 

*  Resolved  that  a  unanimous  vote  of  thanks  and 
appreciation  be  given  Mr.  St.  George  (Plaintiff)  by 
the  officials  and  direotors  of  this  corporation  for 
his  unceasing  and  untiring  effort  in  protecting  and 
safeguarding  the  interests  of  the  corporation,  and 
for  the  vnllant  effort  he  has  made  to  protect  the 
interest  and  welfare  of  the  Public  Life  Insurance 
Company. w 

This,  as  can  well  be  seen,  is  no  faint  praise  and 
appreciation  of  plaintiff's  service.   In  the  teeth  of  this,  the 
defendants  published  the  aourrilously  libelous  article  set  out 
in  the  plaintiff's  declaration  and  hereinabove  set  out.  Opportun- 
ity was  given  defendants  to  retraot  but  they  refused  to  avail 
thereof.   It  is  patent,  beyond  all  peradventure,  that  the  article 
was  the  offspring  of  malice  and  so  issued  with  premeditation, 
and  for  the  main  purpose  of  injuring  plaintiff  both  professionally 
and  personally.   Its  issuing  can  only  be  accounted  for  upon  the 
theory  of  express  malice.   Such  malice,  that  when  requested  to 
retract  the  article,  met  with  refusal  whioh  refusal  is  an  addition- 
al evidence  of  the  malice  which  originally  inspired  its  issue. 

About  the  only  reasonable  defense  interposed  lies  in 
the  defendants'  attempt  to  repudiate  the  -hole  transaction.  We 
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find  in  the  record,  however,  abundant  evidence  that  the  article 
was  issued  and  circulated  by  the  authority  of  the  defendants. 
These  defendants  were  a  part  of  the  stockholders  committee 
appointed  and  acting  as  such  and  that  from  the  evidence  they 
are  chargeable  with  knowledge  of  the  issuing  and  circulating  of 
the  defamatory  article  set  forth  in  the  declaration.  Rich 
article  was  signed  in  behalf  of  the  committee  whose  names  ap- 
peared in  the  heading  of  the  article  which  was  signed  by 
"Inouls  Karowets  as  Chairman  of  the  Ooai&ittee*  and  •Fred  K. 
Welsoh,  Secretary  of  the  Committee.*  Bene  of  the  defendants 
ewer  made  say  attempt  to  repudiate  the  article  prior  to  the 
commencement  of  this  action.   *e  think  fro*  the  evidence  that 
the  article  was  issued  and  circulated  by  the  chmirman  and 
secretary  of  the  eoomittee,  and  that  in  so  doing  they  were  acting 
within  the  scope  of  their  authority  as  agents  of  defendants,  and 
that  they  are  boned  thereby.  Miss  Jenny  Surdam,  a  clerk  for 
the  committee,  testified  inter  alia.  *I   saw  this  letter  written 
(referring  to  the  libelous  article) •  Mr.  Burke  composed  it. 
I  saw  it  dictated.  Str.  Burke  dictated  it.  ***  tfter  it  was 
written  it  was  submitted  to  the  committee  first  but  it  was  sub- 
mitted both  to  Mr.  Eodrlgues  and  Judge  Smith  and  to  the  members 
of  the  Committee,  *•  the  letter  was  submitted  to  the  lawyers 
because  every  letter  Mr.  Burke  ever  ?rote  or  composed  was  always 
submitted  to  the  lawyers*  -  and  much  more  evidence  to  a  like 
effecf  In  found  in  the  record. 

To  the  contention  that  the  judgment  is  not  support- 
ed by  the  evidence  we  cannot  agree.  Joint  tort  feasors  say  be 
sued  separately  or  together.  Unlike  a  contract  debt  where  there 
must  be  a  recovery  against  all  or  none,  in  a  tort  case  such  as 
the  instant  case,  recovery  may  be  had  siggly  or  against  amy 
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number  lees  than  all.  Borne   nay  be  found  guilty  Hot  others  not 
guilty,  la  this  regard  the  judgment  against  the  defendants  con- 
forms to  legal  precedent. 

The  opinion  of  this  court  in  cause  So.  23500,  in 
which  plaintiff  was  not  a  party,  was  offered  in  evidence  by 
defendants  over  the  objection  of  plaintiff.  This  should  not  have 
been  received.  However,  as  the  error  is  of  defendants'  own 
creation  they  cannot  be  heard  to  complain  in  this  court. 
Sefen&aats  complain  about  the  court*®  instructions  to  the  jury. 
Instruction  14,  given  at  the  request  of  defendant,  was  erroneous, 
but  defendants  cannot  advantage  of  the  other  error  of  their  om 
creation.  Plaintiff  might,  but  does  not  seek  so  to  do* 

We  have  carefully  examined  the  instructions  as  a 
rhole  and  find  nothing  in  the®  affecting  the  rights  of  the 
defendants  to  their  prejudice.  The  cause  was  fmlXLy  tried,  the 
jury  substantially  correctly  instructed  upon  the  law  applicable 
to  the  facts  in  evidence.  $e  find  no  procedural  errors  m&d  are 
of  the  opinion  that  the  verdict  and  judgment  find  support  in  the 
proofs  ^,nd   that  the  award  of  damages  is  sent  reasonable. 

For  the  foregoing  reasons  the  judgment  of  the  Superior 
Court  is  affirmed* 

Affimm* 

fll»S05  aSD  TAYLOR,  JJ.  00* GBR, 


■3tfa  »i 

. 

»  -    ■••    -  r  :  :.'■  ...  :-■■:■  :1     aftft   •  .     ,-    •      .-:   .-    •    Bttfl    'lew 

Ml    *-" 

'amsmm*  9%tm  aft  •«&***&  la  fcx***  v*<  t  * 

1  fatal 


250I.A.  627 


116  -  ?3?l?. 


WILLIAM  LEVIS, 


Appellee, 


Jacob  ZHkmk*  Aft®  no**  a*  a/ 
•CLQBM<a,   trading  a«  S.  / 
SHfHMAI, 

i  / 

Arpe  Hants.       ) 


L  fftOM 
MUllClPAL  COURT, 

OF    CHICAGO. 


Opinion   filed  October   3,   1928 

S8.  HUESIDUS  JUSTICE  HOLOOS  delivered  the  opinion 
of  the  court. 

The  plaintiff  has  failed  to  follow  this  appeal,    fee 
el  a  la  of  plaintiff  for  *feicto  he  brought  this  suit*   to  recover, 
«••  for  merchandise  sold  to  defendants  doing  business  as  *S. 
Sherman",  amounting  to  ?83&.41.      The  liability  of  defendants  was 
alleged  to  he  joint. 

Summons  in  due  course  eas  issued  against  both  defend- 
ants and  served:  on  Sherman,  January  10,  1927,  and  returned  not 
served  as  to  defendaat  Goldberg.     Sherman  **s  defaulted  for  want 
of  appearance  or  plea,   January  36,  1937,  and  a   judgment  taken 
against  bia  for  the  amount  of   the  claim  1635.41.      Thereafter,   on 
February  4,   1937,  an  alias  summons  was  issued  against  Goldberg 
and  nerved  upon  hia  fabruary  10,  1937,   and  on  February  18,  1 
Goldberg  entered  his  appaa ranee  In  vritlng  and  followed   that  up 
by  filing  his  affidavit  of  meritorious  defense.      In  this  affidavit 
Goldberg  denied   joint  liability  aitb  Ssaraan  for  the  claia.   °* 
December  6,   1927,   plsiatiff  obtained  le^ve   to  and  did  file  an 
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naonded  »t3t*«ent  of  cl»ia  to  which  Goldberg  filed  an  affidavit 
•f  aerlte  substantially   the  eaae  »,  the  one  filed  to  the  erig- 
inal  statement  of  ©lain.      The  oauee  was  tried  before   the  court. 
There  was  a  finding  against  Goldberg  and  he   was  aede   |   t>arty  to 
the   judgment  entered  as  shore   set  out  against  Sherman.      Goldberg 
contended  before  the  trial   judge  that  he  oould  not  be  mad©  a 
party  to  the  judgment  against  Sherman  because  he  had  not  been 
served  with  a  spire   fscjlas  for  that  rurpose.      This   ©ont*ntion 
was  overruled  hy   the   trial   judge.      It  is  ouite  true   that  inn 
Joint  action  in  assumpsit  there  amst  be  a  judgment  against  ell 
or  none  as  held  in  felsenthal  t.    i&raad.  S$  111.   320.      &nd  it 
is  equally  tm  thet  where   judgment  has  been  taken  against  one,   thi 
the  proper  aethod  to  pursue  to  «ake  the  regaining  defendant  a 
party  to  such   judgment  is  to  sub  out  and  seres  against  euch 
remaining  defendant  s  scire  facias  for  that  purpose*     1 1  aust  be 
conceded  that  an  alias  sumnons  and  a  writ  of  sol  re  f&eias  are 
not  the  mm  as  held  in  £herbume  v.  aydjE.  18§  ibid.   $80.     however, 
the  inforaality  we   think,   may   be  waived.      If  defendant  had  de- 
sired to  advantage  of  the  informality  be  should  have   done  so  by 
a  notion  to  smash   the  summons.      This  he  did  not  do  but  appeared 
and  pleaded  to  the  merits  of  the  action,  and  went  to  trial  on 
the  issues  thus  formed.     8y  so  doing  the  ioformality  was  waived. 

we  think  that  the  evidence  as  to  the  Joint  liabil- 
ity, in  the  absence  of  countervailing  proof  -  of  one  of  the  de- 
fendants was  sufficient  to  establish  that  fact  and  overcome  the 
effect  of  the  aoldberg  plea  of  nan- joint  liability,  the  etette- 
aents  of  GoldbeTg  that  there  was  a  partnership  aetwwen  him  aa* 
his  co-defendant  was  adai enable  an  evidence  to  prove  the 
joint  liability  charged  in  plaintiffs  elaia  against  defendants. 
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There  was  a   conflict  la  the  evidence  arising  principally  froo 
the  •▼idea©*  of    Goldberg.      In  no  substantial  articular  was 
aoldberg  corroborated  by  other  believeabbe  evidence  on  the 
Question  of   joint  liability.     The  trial  was  before  the  court, 
wfcjo  saw,  as  well  as  heard,   the  testimony  of  the  several  witnesses, 
and  therefore    <uch   better  eble,   than  aH  we,   to   judge  of  the 
credibility  of  the  several  witnesses. 

*•  find  no  lack  of  hansony  in  the  courts*   solution 
of  the  wei§M  of  the  evidence  or  the  credibility  of  the  several 
witnesses  so  that  under  all  the  eir NMwwa noes  and  all  the  proofs 
found  in  the  record  we  would  not  be   justified  in  interfering 
with  the  judgaent  of  the  Municipal   court  and  it  is  consequently 
affirmed. 

wILSO*  i4fD  tft-TLCR,    14.,    0G«£$R, 
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lUVXeiPAL    COURT 
Of    CK10A90. 
Opinion  filed  October  3,   1928 
IB.   I  3  JUSTICE  HOLDOK  delivered  the  opinion 


of  the  court. 


The  plaintiff  and  defendant  entered  Into  a  contract 
dated  August  10,  1936,  by  which  plaintiff  so  vendor  sold  a  certain 
motor  truck   to  defendant  pert  of  the  consideration  of  which  was  a 
certain  used  motor  truck  of  defendant  at  the  agreed  price  of  | 1500. 
The  transaction  under  the  contract  ras  closed  and  the  purchase 
price  paid  by  defendant  end  received  fay  plaintiff  which   included 
defendants  used  motor  truck  at  the  price  of  floOQ.     The  contract 
v&o  duly  executed  by   both  parties*      In  the  contract  Is  the  follow- 
ing provision: 

•All  previous  coamuni cations  between  the  parties 
hereto  either  Verbal  or  written,  with  reference  to  the 
subject  Batter  of  this  proposal  are  hereby  abrogated,  and 
the  proposal  duly  accepted  by  the  Purchaser  and  approved 
In  writing  by  an  executive  Officer  of  the   Company  consti- 
tute the  agreement  between  the  parties  hereto,  and  no  sod* 
if  i  cation  of  this  agreement  shall  bo  binding  upon  either 
party  unless  such  modification  shall  be  in  writing  and  duly 
accepted  and  agreed  to  by  the  Purchaser  and  approved  in 
writing  by  an  Executive  Officer  of  the  company." 

The  dispute  between  the  parties  is  injected  into  the  cass  by  de- 
fendants*  affidavit  of  meritorious  defense  which  is  to  tbs  purport 
and  effect  that  plaintiff,   for  the  purpose  of  inducing  defendant 


■-  ■  ■ 


ttj 


Ml 


■ 


♦  T 


«"•■    '■  v    •■ 


******    **^   lO 


#•«*#  -.<i   iif?      ,  ■■"■  ft  N 


-«r*I'dt    »<W    »f    |**T#ft0» 


■ 


•A  **  Mm-  t»*  ******  ot« 

,..:■■?*■■    *■*;.?■*»        S  *ttwtMI  tM*m*%       %M   ttfltf 

*  .voAQaBSC   # ;Jtf    to   »#o 


"Mrs  '*ta*btmn 


-   3   - 

to  purchase   the   truck   in  the   contract  eft  forth,   agreed  to  accept 
an  old  truck  owned  by  defendant  at  a  valuation  of  $1800,   "and  to 
cancel  the  then  ammount  of  plaintiff  against  defendant  which  la 
the  ease  account  itemised  In  plaintiffs*  statement  of  claim  that 
defendant  agreed  to  thia  proposition  and  on  theee  terms  purchased 
the  said  new  truck  from  plaintiff;    that  by  tbie  tranaactlon  the 
account  sued  upon  was  paid  and  discharged*. 

The  itemized  claim  sot  forth  in  plaintiffs  statement 
of  claim  totaled  £254.50. 

There  was  a  trial  by  agreement  before  the  court 
without  a   jury  and  a  finding  ana  judgment  of  nil   capiat,  and  plain- 
tiff brings  the   record  here  for  our  review  by  appeal. 

a©  mention  of  plaintiff *a  account  aued  upon  Is 
found  in  the  contract  between  the  parties.      By  that  contract  def end- 
ante  truck  was  received  at  a  valuation  of  #1500.     The  trial   judge, 
in  ruling  on  the   contention  of  oouneel  for  plaintiff  that  the  con- 
tract between  the  partita  was  in  writing  and  thst  oral   contempor- 
aneous understandings  could  net  be  received  in  contradiction  of  it, 
remarked  in  his  ruling  on  such  objection  the  following: 

"The  Courti     fell,  your  objection  will  be  overruled.      X 

will  hear  that  subject  to  objection.     I  under- 
stand the  general   rule  is  oral   testimony  can 
not  be  heard  in  contradiction  of  a  written 
document,  and  that  all  previous  negotiations 
are  merged  in  the  written  agreement.      Tet  the 
court  will  hear,   subjsct  to  objection,  any 
circumstances  attending  the  execution  of  theee 
instruments." 

The  Judge  stated  a  correct  proposition  of  law  but  did  not  adhere 
to  it  in  his  judgment,  but  therein  violated  the  rule  so  announced 
as  s  control  ling  condition. 
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It  is  element* ry  that  the  oontrmot  in  writing  of 
the  partiee  is  binding  upon  them  »nd  cannot  in  any  manner  be  varied 
by  any  claimed  contemporaneous  understanding  de  hors  such   contract. 
The  doctrine  is  stated  in  Grobb  t.   Milan.     34$  111.   456) 

*   A  written  contract  was  entered  into  between 
the  partiea  in  which  they  set  down  what  had  been  agreed 
upon  between  them,     in  an  action  on  the  contract  it  is 
presumed  to  have  contained  the  whole  of  the  agreement, 
and  all  previous  conversations  relating  to  the  subject 
matter  were  merged  in  the  written  contract". 

Schneider  v.   suiter,  312  ibid,  87;  ?uohs  v. 
Klttrc&ge,   342  ibid,  88.     Many  other  cases  to  a  like  effect  might 
be  cited. 

The  provision  in  the  contract  above  set  out  is  the 
agreement  binding  the  parties  and  is  but  a  recitation  of  a  fast  and 
firm  legal  principle. 

For  the  errors  pointed  out  the   judgment  of  the  Munic- 
ipal  Court  is  reversed  and  we  will  do  here  what  the  municipal   Court 
should  have  done  by  entering  a  judgment  in  this  court  for  the  sum 
of  1859.37,  being  $350.00  with  interest  at  5  per  cent  per  annus 
from  January. 6,  1938,   the  date  of  the  erroneous  judgment  below. 

JUDOmihT  MfERSfO  AaD  HIRE 
I  OH  rirfUKTIW   FOR  1359.37. 

TAYLOR  A  SO  *ILSOH,    JJ.    CONCUR. 
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or  crai> 
Apdslle*.  ) 

Opinion  filed  October  3,   1928 


KB.   .  delivered  the  opinion  of  the 


court. 


On  Jnuary  15,  1337,  the  Breadvie*  Building  Corp- 
oration, as  plaintiff,  filed  a  statement  of  claim  and.  cogno- 
vit in  the  Municipal  Court,  and  obtained  a  judgment  by 
confession  upon  a  lease,  against  Morris  Ehrlich,  a  lessee, 
as  defendant,  in  the  sua  of   :  .   , together  rith 
attorney's  fees. 

On  feoruary  1,  1.937,  the  defendant  ooved  the  court 
to  vaeate  the  judgment,  and  filed  in  support  thereof,  an 
affidavit;  ana  on  March  13,  1957,  the  tri^l  judge  entered 
an  order  permitting  the  defendant  to  «ake  a  defense,  the 
judgment  to  stand  as  security. 

There  was  a  trial  before  the  court,  mi  on  » 

193?,  the  court  found  the  issues  against  the  pl-intiff,  and 
entered  judg-aent  that  the  plaintiff  take  notiang  by  its 
suit,  and  that  the  defendant  recover  his  costs.  This  appeal 
is  frost  that  judgment. 
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On  January  18,  1938,  this  court,  in  Broadview 
Building  Corporation,  Appellee,  v.  ■MPf&a  ihrlicb,  Appellant, 
General  Kuaber  31S72,  handed  down  "in  opinion  affirming  a 
judgment  by  confession  for  rent  for  the  *onth  of  eeeaber, 
1926,  growing  out  of  the  lease  involved  in  the  instant  oisse. 
T'-is  suit  ia  for  the  rent  of  f 300. 00  for  the  succeeding  aonth 
of  January,  1927,  under  the  sane  lease,  aid  the  defense  made 
in  this  ease  is,  in  our  Judgment,  substantially  the  sa»e  as 
that  aade  in  the  former  case. 

In  the  first  case,  a  judgment  *as  entered  by  con- 
fession for  the  rent  for  December,  1936,  and  a  auction,  support- 
ed by  an  affidavit,  to  vacate  the  judguient  ms  overruled  by 
the  trial  court,  and  upon  the  appeal  to  this  court  the  ^udgaent 
of  the  trial  court  in  f^vor  of  the  lessor  van  affl nurtU 

In  the  instant  ease,  the  judgment  by  confess ion  for 
the  January,  1937  rent  was,  upon  motion  of  the  defendant  sup- 
ported by  an  affidavit,  at  the  trial,  vacated  and  set  aside, 
snd  Judgment  entered,  as  above  mentioned,  for  the  defendant, 
the  lessee. 

We  have  examined  the  petitions  in  both  ©uses,  vMeH 
vers  filed  in  support  of  the  motions  to  vacate,  and  find  then 
substantially  alike,  save  that  in  the  instant  case  an  additional 
fact  «e«  alleged,  *bicb  it  is  claimed,  together  Pith  the  other 
allegations,  Justified  setting  aside  and  vacating  the  judgment 
in  the  present  ease. 

In  both  cases,  the  defendant  undertook  to  make  out 
the  defense  of  eviction;  in  the  former  case  (the  premises  in 
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question  being  a  restaurant)  claiming  that  the  lessor  caused 
the  telephone  aerrlee  to  be  removed;  caused  the  door  of  the 
lavatory  to  be  equipped  with  a  look  or  coin  device,  and  caused 
the  looks  on  the  door  or  doors  of  the  banquet  room  to  be 
changed,  thus  depriving  the  lessee  of  those  appurtenances 
without  his  consent. 

In  the  latter,  the  Instant  case,  in  addition  to 
those  elements  of  defense,  the  defendant  claims  that  the 
plaintiff  caused  certain  electric  lights  to  be  disconnected, 
and  failed  to  furnish  hot  ^ater  in  sufficient  quantities. 

Se  have  examined  the  evidence,  and  it  is  our  opin- 
ion that  the  judgment  of  the  trial  court  is  manifestly  against 
the  weight  of  the  evidenoe,  and  that  the  judgment  by  confess- 
ion should  have  been  allowed  to  st^nd. 

the  evidence  of  Johnson,  the  I- resident  of  the  plain- 
tiff company,  and  of  £est,  the  chief  engineer  of  the  Broadview 
Hotel,  on  the  subject  of  the  furnishing  of  hot  water,  «?hieh, 
as  a  matter  of  fact,  was  not  considered  in  the  former  case, 
is  very  convincing.   *est  testified  that  there  was  a  Patterson 
Kelly  hot  ^ater  system,  with  thermos  tat  leal  control,  in  the 
building  in  question,  lie  described  quite  fully  the  way  in 
which  the  control  worked,  and  at  what  degrees  it  ana  fixed, 
and  said  that  the  thermostat  was  never,  during  any  period  froa 
the  first  of  September  to  the  10th  of  January,  at  a  different 
temperature  and  pressure  than  SO  pounds  and  140  degrees,  and 
that  the  only  ^ay  the  hot  water  could  be  shut  off  froa  the 
dining  roe*  ens  by  the  spigots  in  that  room,   further,  Inasmuch 
as  in  the  affidavit  in  the  foraer  ease  no  complaint  was  aade. 
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on  the  ground  that  there  was  a  failure  on  the  part  of  the 
plaintiff  to  supply  sufficient  ho*  <mter,  sone  question  arises 
as  to  why  ths  complaint  is  now,  for  the  first  time,  made  on 
that  score  in  this  case;  it  looks  very  much  as  though  it  were 
an  afterthought  and  an  effort  to  retry  natters  growing  out 
of  a  situation  which  has  already  been  passed  upon. 

&1  though  at  the  tine  the  instant  cause  wan  tried 
before  the  triad  judge*  we  had  not  rendered  our  decision  in 
the  former  case,  and, therefore,  the  opinion  in  that  case,  to 
rhioh  we  have  referred,  could  not  be  pleaded  as  res.  ad  judicata. 
we  ourselves,  are  entitled,  having  rendered  that  ©pinion,  to 
consider  it,  involving  as  it  does,  substantially  the  sane 
issue,  as  rj£  adJteflioat&»  Msal£  v.  fotsaek  Turnlture  Co.. 
24?  ill.  App.  389.   In  that  ease,  *hich  involved  a  lease,  the 
court  said: 

*Where  a  fact  necessarily  involved  in  litigation 
has  been  decided  in  a  suit,  and  again  be  cones  a  matter 
at  Issue  between  the  same  parties  in  a  aubsecm«nt  sisit, 
the  former  Judgment  Is  conclusive  as  to  such  matter. 
jjOuisviUe.  I>  A.  &  3.  ay.  go.  v.  Carson,  im   111.  24?; 
Buerger  v.  Buerger.  Si?  ill.  401.* 

*•  agree  with  what  we  said  in  the  former  ©«e,  snd 
repeat  it  here; 

"as  to  the  particular  natters  of  fact  of  which  com- 
plaint is  made  by  the  defendant,  we  ^g   net  think  that 
any,  or  all  of  then  together,  constitute  a  defense  of 

?laiatiff»s  elain  for  rent.  It  will  be  observed  that 
he  representations  concerning  the  removal  of  the 
telephone  pertained  to  natters  that  transpired  ever 
three  nonths  before  the  judgment  was  entered,  an< 
the  defendant  had  not  seen  fit  to  nove  out,  but  still 
retained  possession  of  the  premises,  and  said  the  rent 
for  the  nonths  of  October  ana  November,  is  to  the 
representations  that  on  November  IS,  1936,  the  plaintiff 
caused  the  door  of  the  lavatory  to  be  equipped  *?ith  a 
look  or  coin  device;  that  change  nay  have  been  an  iaprov- 
stent  and  for  mutually  advantageous  purposes.  &s  to  the 
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representations  concerning  the  us©  of  the  roon  on 
the  sain  floor  of  the  hotel  commonly  used  for  baaeuet 
purposes,  and  concerning  which  the  defendant  says  in 
hie  petition  that  on  December  3,  1936,  the  nl»intiff 
caused  the  loots  on  the  doors  to  be  changed,  thus 
depriving  the  leasee  of  access  thereto;  ire  do  not 
think  they  are  aaterlal*" 

The  only  additions!  substantial  allegation  in  the 
inst&at  case  that  was  not  set  up  In  the  former,  concerns  the 
natter  of  hot  water,  and  concerning  that  we  have  stated  our 
opinion  above.  The  charge  as  to  the  electric  lights  wan  in 
no  nay  proved* 

tor  the  reasons  given,  the  judg&ent  of  the  trial 
court  is  reversed  &n&   the  cause  remnded  with  directions 
the  Judgaeat  of  itay  15,  1927,  be  expunged  and  the  judgment 
by  confession  of  January  17,  19  7,  be  allowed  to  stand. 


mm  Asa  rvhaxbei;         $w&* 

HOLDOM  P.  J.  AND  WILSON  J.  CONCUR. 
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CWTRAL   STATES  GSW3UL  KLKCTRIC  ) 
SUPPLY  COMPANY,  »  corporation,  ) 


Appellee,       )  ftm**  fR  M 


! 


MUSIC  IPAL  COURT 

or  chi? 


LCUI8  A.  WAMDXt,  doing  business 
SS  8TAI0ARB  HARDWARE  JSTORS, 

/Appellant.  ) 


Opinion  filed  October  3,  1928 
MR^JffgTXGE  TATLCR  delivered  the  ©pinion  of 


the  court. 


This  1*  sn  sppssl  by  the  deffmdsnt,  Louis  A.  ManAel, 
doing  business  as  Standard  Hardware  Store,  fron  an  order  of 
the  Municipal  Court  overruling  a  action  by  hia  to  vacate  a 
Jadgstent  entered  by  confession  on  June  21,  1927,  in  favor  of  the 
Central  States  General  Electric  Supply  Coapany,  the  plaintiff. 

On  June  21,  1927,  a  Judgment  in  the  sua  of  £234.89 
(which  Included  135.00  attorney's  fees),  was  entered  by  confession 
in  favor  of  the  plaintiff  and  agaJjas*  the  defendant,  on  a  note 
dated  June  6,  1927.    The  note  was  payable  sixty  days  after 
data. 

On  August  20,  1927,  a  notion,  supported  by  affidavit, 
was  sade  for  the  defendant  to  have  the  Judgment  of  Juno  81,  1927 
vacated  and  act  aside  and  to  have  the  cause  set  down  for  a  hear- 
ing on  its  aerits.  The  affidavit,  which  was  by  the  defendant, 
recited  that  he  executed  the  note  in  the  sua  of  1199.89,  due  *n& 
payable  sixty  days  after  date;  that  contrary  to  the  arrangement 
with  the  plaintiff  to  pay  the  debt  at  the  end  of  sixty  days,  the 
plaintiff  confessed  judgment  within  fifteen  dal*  s»d  *&**&   *a« 


O  Si  w«  -  v* 


•▼ 


8Sei    tS  TSdod-oO  JbeXil  noiniqO 


. 
'Hi^iinO  tXqq«9  s»*Y*9*Xi  X«stf»£  »«*!i*8  MftwO 

a  ion   *  a©    .  i?  7c  ie*sl  si 

«•#?«  «tJir»  rtxi*  *xdnA*  im  «**§  tx  ,§  -*i> 

-*•  ■.- .•       i  m     •■•■■<  :v*r*    •<•■.-.   mH  wwmi  ■-■$    «.•■*  ■-  «■     m  |^m 

Mi#lai  «ai 

As*  •*;?>  ,38.»eX$  l»  «•«  *n*  ml  *tim  «'*?  k%3m»9xm  *<<  t&g&  ^9ttomr 
Hm         nti  mH        ■■  •  *■.*-.        .    ,o*-        ..  :     .-.   I  j|b||  Mtopl 

:>'■      tfi-'tjhi  tototflet   Mtaiin*  mitt^ci 


-3- 

•f  135*00  attorney1??  fees;  that  on  July  IS,  1927,  at 
which  time  an  execution  was  served  on  him,  be,  the  defend- 
ant, van  first  informed  that  a  judgment  h*d  been  entered 
against  him. 

The  affidavit  further  etated  that  he,  the  defendant, 
paid  the  plaintiff  the  sua  of  llOO,  0  on  July  21,  1927,   and  » 
further  »xm  of  $88*00,  leaving  a  balance  of     74.89;  that  he  did 
not  authorise  the  addition  of  #B5.00  attorneys  fees;  that  one, 
O'Toole,  while  purporting  to  not  ae  attorney  for  the  defendant, 
noted  ae  notary  public  and  acknowledged  the  signature  of 
William  £.  Olbbs,  agent  for  the  plaintiff,  that  0*Toole  was 
Ineligible  -to  acknowledge  the  eigne ture  of  Olbba,  frh©  wee  a 
party  interested  in  the  proceedings. 

the  abstract  of  reeord  discloses  that  sAt  the  pro- 
ceedings August  36,  1937,  on  motion  of  plaintiff,  the  court 
reduced  the  judgment  heretofore  entered  by  confession  from 
$334.89  to  1189.89,  to  which  the  defen  snt  excepted. * 

On  August  27,  1937,  a  motion  supr>€»rted  by  an  affi- 
davit of  John  S.  Ovens  was  made  to  vacate  and  set  aside  the 
judgment.   In  the  affidavit  it  was  eta ted  that  "a  levy  had 
been  taken  out  en  the  execution,*  and  thst  the  charges  then 
totalled  $34. 00;  that  the  judgment  waa  void  because  the  judg- 
ment by  confession  Included  the  attorney^  fees  and  was  con- 
trary to  the  pover  given  by  the  note;  and  that  the  execution 
being  issued  on  a  judgment  for  an  incorrect  amount,  was  void. 
This  motion  was  overruled* 

s©  brief  had  been  filed  for  the  •  laintiff . 
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It  la  contended  for  the  defendant  that  a  power  to 
oonfeaa  a  ^ndgssent  aiuet  be  ol early  given  end  strictly  pursued, 
end  on  a  departure  frosa  the  authority  conferred,  the  judgment 
will  be  reversed;  that  under  the  pov*r  of  attorney  granted  in 
the  note  confessed  on,  no  attorney 'a  feea  vera  mentioned,  nor 
was  any  right  or  authority  given  the  attorney  to  confess  judg- 
ment for  any  attorney's  feea;  and  yet  the  attorney  vho  confessed 
the  judgment  und^r  the  power  of  attorney  included  #35.00  as 
attorney's  fees. 

But  in  searching  through  the  abstract  of  record, 
we  do  sot  find  the  full  contents  of  the  note  are  set  forth. 
«hat,  if  anything,  there  was  In  the  note  on  the  subject  of 
attorney's  fees  does  not  clearly  ap  ear;  and  such  being  the 
situation  we  are  not  entitled  to  hold  that  the  court  erred 
in  reducing  the  amount  of  the  judgment  to  the  extent  of  135.00, 
which  was  an  not  in  and  of  itself  wholly  favorable  to  the  defend- 
ant. 

?©r  the  reason  stated  the  judgment  is  affiraed. 

AFFIRM  . 
SOLDO*,  P.J.  A»P  WlLSOi,  J.  OOKGTm. 
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1MMEL   STATE  BASE,  ft  corporation,       ) 

Pisintiff  in  Frror,     }     YAW-   TC 


V. 


AITIA  iTfRHftmC  COMPACT/ a  corporation i 
ALBERT  ERI^ST  and  ALBSBf  J.    m!S*HA8PT,  ) 


OF  OHI 


Defendants  in  F.rror.   ) 

/ 

\  f  Opinion  filed  October  3,  1928 

MR.  JUSTICE  TAYLOR  delivered  the  opinion  of 


the  court. 


On  Sove^ber  4,  1926,  the  Xk»<s1  State  Bank,  e 
corporation,  as  laintiff,  obtained  judgment  fey  confession  in 
the  ^tmicipel  Covert  of  Chicago,  apsiast  the  defendants, 
Aetna  furniture  Company,  a  corr oration,  Albert  Ernest  and 
Albert  J.  Burkhardt,  upon  a  promissory  nota  dated  December 
9,  1925,  in  the  ami  of  f 2,460.0G,  together  with  $133.00  for 
attorney1*  fees.  Baking  in  sll  $2,718.07. 

On  December  9,  1926,  sore  than  thirty  days  after 
judgment  was  entered,  the  defendants  sored  the  court  • 
sup  orting  their  motion  by  a  verified  petition  -  th*t  the 
above  mentioned  judgment  by  confession  be  vacated  and  set 
aside.   Pursuant  to  that  moti  n,  the  conrt  ordered  the  judg- 
ment to  be  opened  and  leave  given  to  the  defend snte  to  appear 
and  make  a  defense,  *nd  that  meanwhile  the  judgment  st^ad  as 
security,  end  ex scutum  thereon  be  stayed. 

In  their  petition,  the  defendants  allege  that  at 
the  time  of  the  execution  of  the  note,  they,  the  retit loners, 
w^»re  president  and  treasurer  of  the  Aetna  Furniture  Company, 
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•  corporation,  and,  as  aueh  president  and  treasurer,  executed 
on  beh  If  of  the  corporation  the  note  *ued  upon;  that  they, 
Albert  Ernest  and  Albert  J.  Burkhardt,  did  not  alga  the  note 
individually;  that  the  signature*  appearing  on  the  note  are 
the  signatures  of  Albert  Srnest,  at  President  and  agent  of  the 
Aetna  Furniture  Company,  $a6   Albert  J.  Burkhardt,  as  Treasurer 
and  agent  of  the  Company;  that  the  money  evidenced  by  the  note 
In  Question  represented  money  loaned  by  the  plaintiff  to  the 
Aetna  furniture  Company;  that  Ernest  and  Burkhardt  did  not 
receive  any  part  of  that  money;  that  the  note  *%*   executed 
in  the  following  sinner,  to-ritJ- 

Aetna  rumiture  Company, 

Albert  frnest, 

Albert  J.  Burkhardt,  treasurer; 

that  from  the  manner  of  the  execution  of  the  note  it  appears 
that  the  petitioners  signed  the  note  as  president  &n&   treasurer 
of  the  corporation,  respectively,  which  the  plaintiff  well 
knew  at  the  time  of  the  execution  of  the  note;  that  on  several 
occasions  prior  to  the  execution  of  the  note,  in  the  form  as 
above  set  forth,  Urnest  and  Burkhardt  executed  other  notes  to 
the  plaintiff  as  president  and  treasurer;  that  the  note  sued 
on  was  a  renewal  of  »  previous  note;  that  the  plaintiff  knew 
that  the  defendants,  Ernest  sad  Burkhardt,  inteadec  to  execute 
the  note  as  president  and  treasurer,  reepeetively;  that  they, 
iraest  and  Burkhardt,  did  not  sign  the  note  in  question  as 
endorsers  or  co-makers. 

Pursuant  to  the  opening  of  the  judgment,  a  trial 
was  ham  on  February  8,  1927,  before  the  court,  without  a  Jury, 
IB  the  course  of  the  trial,  the  trial  Judge  held  that  the 
note  in  question  was  not  admissible  as  against  the  defendant 
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Albert  Burkhardt,  and  at  the  close  of  all  the  evidence  found 
the  issues  for  the  laintiff  as  to  defendant  Aetna  Furniture 
Cc*pany,  and  In  favor  of  the  defendant*  Fraest  and  Burkhardt 
its  to  the  plaintiff,  and  ordered  that  the  judgment  theretofore 
entered  agsinst  the  Aetna  Furniture  Company  should  stand,  but 
&«  to  the  defendants  Frnast  *nd  Burkhardt,  the  Judgment  age i sat 
them  should  be  set  aside,  vacated  and  held  for  naufht.  This 
appeal  la  by  the  plaintiff,  the  Bank,  from  that  order. 

Ae  to  the  evidence  which  wee  introduced,  the  record 
disclose*  substantially  the  following?-  The  note  here  imed  on 
was  dated  December  9,  1925  and  was  the  outgrowth  ©f  a  series  of 
notes  given  over  a  period  of  tiise,  beginning  Mey  5,  1923.  The 
first  note  being  of  the  latter  date,  was  for  ?5,t:C.OO,  and 
was  signed,  "Aetna  Furniture  Company,  by  Albert  J.  Burkhardt, 
Secy.  A  Treas.,  Albert  J.  Burkhardt,  Mm  Qriep  and  Albert 
Krneet."   It  was  ■jUij.  according  to  the  testimony  of  Burkhardt, 
in  order  that  the  Aetna  Furniture  Oompany,  rhicb  was  ^ust  start- 
ing in  business,  and  had  no  book  accounts  nor  bills  receivable, 
Bight  borrow  15,000.00.  Burkhardt*  the  def  ndsj$t,  testified 
further,  that  John  lassel,  an  officer  of  the  Bank,  said,  **e 
will  lean  you  $5,000.00  provided  you  endorse  the  notes  Individ- 
ually.  *e  are  willing  t©  do  this  until  th#  firm  gets  on  such 
a  standing  as  it  will  not  need  such  endorsements." 

On  August  3,  1923,  the  note  of  «ay  5,  1933,  was 
taken  up  and  a  renewal  note  given  in  its  stead.   On  August  14* 
1923,  the  Aetna  Furniture  Coapany  borrowed  15,000*00  sore 
from  the  bank  and  gave  ita  note  therefor.   Both  those  notes 
were  renewed  in  Hovesiber  and  were  payable  on  January  30,  19£4, 
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and  from  that  time  until  the  execution  and  delivery  of  the  re- 
newal on  which  stilt  is  brought,  payments  were  «&de  on  behalf  of 
the  Aetna  Furniture  Company,  and  renewal  notes  given  from  tine 
to  tine  for  the  balance* 

The  note  of  August  3,  1323  was  signed,  by  Albert 
Braes  t,  free,  and  Albert  J.  aurkbardt,  Secy*  £  Trees.  The  note 
of  August  14,  1933,  for  the  additional  $5,030.00,  was  signed, 
1  Albert  Ernest  and  Albert  J.  Burkhardt,*$nd  endorsed  by  then* 
A  renewal  note  of  £oveaber  g,  1333,  for  #5,000.00  was  signed, 
"Aetna  furniture  Ooap  ny,  Albert  Irmeat,  f*ree.,  Albert  J.  Burkhar&jj 
freas,*  and  was  guaranteed  by  Albert  Ernest  and  Albert  J.iurkhardt, 
That  note,  however,  *&a  not  offered  in  evidence,  and  there  ens 
testimony  that  it  sms  lost,  and  a  renewal  note  for  £5,000.00, 
dated  Bovember  14  was  signed  in  a  similar  way.  That  note  vas  not 
offered  in  eTldenee.  on  January  30,  1334,  the  15,000.00  notes 
of  November  5  and  November  14,  1933  *ere  consolidated.  That  note 
***  lost.  Testimony  was  given  thai  it  *&•  signed,  "Aetna  Furniture 
Osspany,  Albert  Ernest,  and  Albert  J.  jtairkhardt,"  and  guaranteed 
by  Albert  £raest  and  albert  fturkhardt.  The  note  of  January  30, 
1934,  was  renewed  on  April  30,  1934.  The  renewal  note  made  for 
110,000.00,  due  in  90  days,  was  allied*  *  Albert  J.  Burkhardt  and 
Albert  kraest,*  and  endorsed  by  them.  That  note  eas  renewed  on 
July  §8,  1934,  and  was  signed  "Aetna  Furniture  Company,  Albert 
Ernest,  Free.  Albert  J.  Burkhardt,  freas.,*  and  guaranteed  on 
the  bank  by  Albert  Sraeet  and  Albert  J.  Surkhardt.  On  that  note, 
$3,500.00  was  &» id.  A  renewal  mate  aas  given  for  the  balance  of 
$7,500.00.  That  renewal  note  was  given  on  October  37,  1334,  and 
wan  signed  and  guaranteed  the  same  as  the  preceding  note,  being 
that  of  July  28,  1934,   In  January,  19S5,  a  renewal  was  given  for 
the  note  of  October  27,  19S4.  That  note,  the  testimony  is,  was 


•  «#  £tt«*  Ml*  *«**  Mil 

tin*  tl&<**>  TO 

->*r*<*2  «wtimsirs  MtiA  ait 


I    H 


..:.     *-.:T-i 


. 


tm 


:•  ' 
•     .  » ..■ 

/«4Mff*l  Jli  JKTSattft 

.#«*/   «0*    liTi-    fltt  *•»*■»*   ««*    t*S6i 

wry   *a**»  Ot  A*  ***   ,£*>.« 

tflMtf#  \<?  *»w»*a»  tea  *^$wmmM  1\*4U 


-v  tK»e«a  toMUA  frf  i»«4  »rf* 

.        . 


lost.  For  that  note  a  renewal  note  was  giren  for  $7,500.00,  and 
the  testimony  is  that  it  was  signed  and  endorsed  in  the  same  way 
as  the  one  for  which  it  was  a  senewal.  That  note,  whleh  *as  due 
in  April,  1925,  was  renewed  for  90  days  in  the  sun  of  ?7, 500.00. 
The  testimony  is,  that  note  was  lest}  that  It  was  signed,  "Aetna 
Furniture  Company,  Albert  Ernest,  /res.  Ubert  J.  fiarkhardt, 
Treas.*  and  was  guaranteed  by  Albert  Iraest  and  Albert  fcurkhardt. 
On  July  37,  1925,  that  17,500.00  note  was  renewed.  It  was  signed, 
'Aetna  Furniture  Company,  Albert  Ernest,  ;  r--s.  and  Albert  J. 
Burkhardt,  Treas.,9  and  endorsed  Albert  truest  and  Albert  J. 
Burkhardt,  and  was  offered  in  evidence.  It  was  renewed  for  SO 
days  and  became  due  August  36,  1935.  11,500.00  was  paid  on  that 
note,  and  there  was  a  renewal  given  for  #8,000.00.  There  is 
testimony  that  that  note,  also,  was  lost  and  that  it  was  signed 
as  follows:  'Aetna  Furniture  Company,  Albert  feraeet,  free,  and 
Albert  J.  Burkhardt,  Treas.11  The  testimony  of  aarkhardt  is  that 
it  was  mot  guaranteed  on  the  bask.  Inert  note  was  renewed  on 
September  28,1935.  It  became  due  on  October  10,  and  on  October 
13,  1935,  13,000.00  was  paid  thereon,  and  a  renewal  note,  on  that 
date,  given  for  30  days  in  the  sum  of  #3,000.00.  Th©T©  is  testi- 
mony that  the  note  for  $3,000.00  of  October  13,  1935  was  lost  and 
that  It  was  sliced,  *  Aetna  furniture  Company,  Albert  Sraest,  F-ras. 
and  Albert  J.  burkhardt,  Treas.,  *  and  had  no  guarantee  on  the 
back.  Apparently,  according  to  the  testimony,  a  renewal  note  was 
give*  in  place  of  the  one  due  Sowenber  8  for  #3,000.00,  which  re* 
newal  note  became  due  December  9,  1925,  and  was  signed, "Aetna 
Furniture  Company,  Albert  sraest,  Pros.  Albert  J.  Surkhmrdt,  Treas.,* 
and  had  no  guarantee  on  the  back.  On  December  9,  1925,  the  note 
upon  which  this  suit  is  based,  was  then  given,  being  for  #3,000.00, 
due  in  51  days  after  date,  and  signed,  "Aetna  Furniture  Company, 
Albert  £rmest,  Albert  J.  Burkhardt,  Treas. *  On  the  back  of  the 
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note  are  the  endorsements,  *feb.  19,  1936,  Ree*d*  a/c  1540.00, 
balance  due  3,460.00.* 

It  is  the  evidence  of  F.  J,  Iwael  that  the  #6,000*00 
note  Dors  the  signatures  of  £rnest  and  Burkhardt  ae  guarantors, 
and  that  the  note  for  * 2,000* 00,  shioh  was  the  one  immediately 
preceding  the  one  sued  on,  was  also  guaranteed  in  the  sane  way* 
That  evidence  was  corroborated  Ky   H.  J.  Xssael.  there  is  a  direct 
contradiction  in  the  testimony  of  the  Imaels,  on  the  one  hand, 
and  the  testimony  of  Ernest  and  Burkhardt,  on  the  other,  as  to 
what  was  said  at  the  tine  the  note  being  sued  upon  «ae  given.  It 
is  the  evidence  of  H.  J.  lease!  that  all  of  the  Aetna  furniture 
Company  notes  %ere  guaranteed  except  the  one  sued  upon*  it  is 
the  evidence  of  Albert  Ernest  that  &urkbardt  signed  the  name, 
*  Aetna  furniture  Company*  to  the  note  in  question,  and  then  signed 
his  own  name  dog®  below,  and  that  he,  Ernest,  wrote  his  name  in 
between;  and  it  is  the  evidence  of  Burkhardt  that  he  signed  the 
name,  *  Aetna  Furniture  Company*  first,  left  a  space  for  the  name 
of  Ernest,  and  then  signed  his  ova  name  underneath,  f.rnest  testified 
further  that  he  could  not  tell  why  the  *erd  *  President"  w»s  omitted 
from  the  note  in  question* 

The  latter  part  of  September,  1935,  the  Aetna  Furniture 
Company  turned  &vbt   its  assets  to  a  credit***  eeamittee  for  liquid- 
ation; and  upon  final  liquidation  of  the  company's  assets,  80$  of 
its  liabilities  had  been  paid,  the  plaintiff  having  received  a 
total  dividend  of  1540*00,  leaving  a  balance  of  ^2,400*00  unpaid* 

The  question  arises  as  to  the  liability  of  Ernest  sad 
ourkhsrdt,  In  Oeranala  sat.  Bank  v.  Mariner t  128  fis.  §44,  a  ease 
where  a  note  was  signed  as  follows,  "The  northwestern  straw  *erks, 
E*k.  :  till man,  frees.,  John  s.  Mariner,"  the  court  said, 
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"The  question  a«  to  the  liability  of  «r.  tfariaer 
under  the  facte  stated  is  certainly  not  free  frost 
difficulty.  The  general  rule  is  well  supported  thnt 
when  it  clearly  appears,  either  in  the  body  of  the 
note  or  by  appropriate  words  added  to  the  signatures 
themselves,  that  a  cor*x>rntion  is  the  oarty  asking 
the  promise,  there  is  no  individual  liability  on  the 
part  of  the  signers." 

*#  do  not  find  anything  in  the  negotiable  Instrument 
uaw  that  applies  to  the  particular  ease  here  involved.  Paragraph 
37  (6),  «hap.  08  of  the  statute  on  negotiable  Instruments  contains 
the  following:   *  where  a  signature  is  so  pi  teed  on  an  instrument 
that  it  is  not  clear  in  what  capacity  the  person  making  the  sane 
Intended  to  sign,  he  is  to  be  deemed  an  endorser.  "  That,  however, 
we  think  does  not  apply  to  the  facts  in  this  esse,  as  it  is 
obvious  from  the  contents  of  the  note  that  he,  Ernest,  placed 
his  signature  thereon  as  saker,  either  individually  or  in  a  repre- 
sentative capacity,  and  the  contingency  mentioned  in  the  section 
Just  quoted  does  not  arise.  It  follows,  therefore,  that  whether 
or  not  £rnest,  and  the  seme  may  be  said  of  Burkh&rdt,  is  liable 
personally,  must  be  determined  according  to  the  general  principles 
of  the  common  law* 

X»  Sol over  on  Begot table  Instruments.  Section  ?1, 
appears  the  following, 

**The  ambiguity  being  as  to  whether  one  signing  ?is 
a  maker  intended  to  do  so  in  a  representative  or  n 
individual  capacity,  the  doubt  may  be  removed  by  o&rol 
and  extrinsic  evidence. * 

In  the  Mariner  case,  supra,  the  court  said, 

*It  is  elementary  that,  in  case  a  written  contract 
is  ambiguous  in  its  terms,  parol  proof  of  the  facts 
circumstances  under  which  it  was  executed  may  be  intro- 
duced to  aid  in  its  construction.  This  rule  applies  to 
commercial  paper,  even  in  the  hands  of  third  persons, 
because,  where  the  ambiguity  is  apparent  to  a  reasonably 
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prudent  man  on  the  face  of  the  paper,  he  ia  necess- 
arily put  opon  inquiry."  (01  ting  :4eehe«,   Agency,  Sec. 
443;   Hood  t.   Hallenbeek,   7  Hun,   362;     10  Cyc.  1051; 

4  Thompson,  Corp.  See.  §141  •) 

TftMTCfPB  f*  ffsffselaan,  131   111.   App.   257;    Derby  v. 
suatafaon.  131  111.  App.  381;   Soanlan  ▼.  Keiths  101  111.  634. 

In  B&nlels  on  negotiable  Instruments,  6th  id.. 
Vol.  1,  See.  336,  It  is  said  that 

•where  it  Is  manifest  froa  the  face  of  the  instrument, 
that  it  was  executed,  for  a  corporate  purpose;  ?here, 
to  use  the  language  of  the  Halted  Supreme  Oourt,  *the 
aa>rks  of  en  official  ch&raater  not  only  exist  on  the  face, 
b*t  predominate.'  (MefaanjQg*  jfenjc  v.  Bank  of  Ooluabla. 

5  wheat.  356)  it  is,  as  a  general  rule,  to  he  regarded 
as  the  paper  of  the  corporation,  and  not  as  that  of 
the  individual  officer  or  agent. 

It  will  he  observed  that  the  order  of  the  names  as 
they  appear  in  the  signature  to  the  note  in  the  instant  case  is 
much  stronger  evidence  that  it  was  intended  that,  all  taken 
together,  they  should  constitute  the  signature  of  the  corporation 
than  the  order  of  the  names  in  the  Mariner  case,  as  in  that  case 
Mariner's  naae  appeared  not  between  the  name  of  the  corporation 
and  the  naae  of  the  treasurer  hut  after  then. 

km   to  what  the  evidence  shoved  in  regard  to  the 
c  paeity  In  *=bieh  frnest  and  Surkhardt  signed  t>>e  note,  although 
it  is  conflicting,  we  do  not  feet  entitled  to  override  the  judgment 
of  the  learned  trial  judge.  It  follows,  therefore,  that  as  he 
was  of  the  opinion  that  the  signatures  of  sirnest  and  Burkhardt 
were  attached  solely  in  a  representative  capacity  and  as  agents 
of  the  corporation,  the  judgment  must  stand. 

For  the  reasons  stated,  the  judgment  will  be  affirmed. 

aFTUUUES. 

soLDcm,  p.  j.  aid  srytos  j.  9016 
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CITY  OF  CHICAGO, 

AP)     UU      , 
VS. 

VERA   DOBROW, 


*Z  o 


m  m  >■ 

mwigiw>l  MKHOr 
or 


Opinion  filed  October  3,   1928 


MK.   m  .  .TLOR  dslivcr  d  the  opinion  el  the 

court , 

This  is  en  appeal  prosecuted  by  ?er^  ; cbro«,  the 
deiendtfjat,   to  reverse  a  judgaent  entered  upon  a  rsrdiot  oi  a 
jury,  ascscf-iug  a  Ilea  ©1  lj.00.00  against  her  la  fsvor  of  the 
City  oi  Oaieagi,     So  brief  aae  aae*  f  ilsd  en  bens 12  of  the  City. 

The  action  was  brought  by  the  '-ity  el    "hie  ^o  against 

the  teftttiali  upon  a  eoapl&int  signed  by  s  i  ir, 

which  ets.ted  thst  Vera  r»obrew,  the  iafefetaast,   en  ?;epte«ber 

30,   19E7,   in  the  Oity  of  Chicago,    "did  make,  eid,   oounteaanea 

aad  assist  is  sakiag  an  improper  noise,   disturbance,   breach  ol 

the  peace  and  diversion  tasAiag  to  a  breach  oi  the  peace,    in 

violation  oi  Section  3655  oi  the  Chio*go  Municipal  Oo&e  oi  1 

t  tha  trial,   aaiaft  was  bexore  tne  court  with  »  jury. 

Beor^e  Bl;lr,   Abo  made  the  eoiBplaiat,  t a stilled  that  he  was 

in  the  busl  es     oi  aeaolacturing  women's  costs  at  It?     sat  Ada** 

tr^et;     th&t  ha  esaploysd  %fcout  thirty-iive  people;     that  they 
were  union  help,   members  oi  the  International  Ladies  Cseraeot 
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Workers  Union;  that  they  were  in  hie  eaoloyaent  on 
-eptas&ber  30 ,  1927;  that  on  the  aorning  of  that  day, 
when  all  of  his  help  were  working  and  there  wae  no 
dispute  regarding  wage?  or  conditions,  Vers  ltobro»,  who 
was  not  employed  by  hia,  walfcrd  up  and  down  the  sidewalk 
in  front  of  hie  premises  carrying  ■  sign.  In  the  abstract 
oi  record  it  is  stated  thst  the  sign  she  w-is  oar      on- 
t  ined  the  follow lag t   *'rike;  327  West  Adas*  :itreet; 
Looked  Out  orkers.*  An  exsainatior*  of  the  record,  how- 
ever, fails  to  show  that  the  contents  ox  the  sign  was?. 

k   police  oi i leer,  Hanson,  ^ho  arrested  the  deisadsnt, 
testified  that  on  the  morning  in  questi-'js  lit   saw  her 
walking  in  front  oi  the  preaises  carrying  a  sign;  that  he 
informed  her  that  she  was  under  arrest,  &ad  took  her  to 
the  police  station;  that  he  ffta  her  ajgax  the  .yreaiees 
in  question  »aay  tlaes. 

The  defendant,  Yera  Oobrow,  testified  that  ?he  was 
eaployed  toy  Goldstein  *  Company;  that  she  was  &  aeaher  of 
the  International  Indies  ^araent  Workers  Union;  Ifc&t  wm 
Seateaber  30,  1927,  she  was  carrying;  &  sign  in  iront  of 
Blair  Brothers,  iMNMNf  people  mi  locked  out;  IdUft   t-wo 
people  awte  discharged  on  account  of  a  factional  dispute j  that 
she  wsp  picketing  the  shop,  aasvytBg  the  signs,  but  i . 
there  wag  ac  disturbance  or  noise  ther^  at  the  time;  that 
there  was  a  factional  dispute  oi  the  Interne*!  saa  1   Ladi: 
Garaent  orker©  Union;  that  *he  ItHl  llffllijfil  to  the  faction  kg 
as  the  leit  slag;  that  she  did  not  know  how  aiaay  people  tKTt 
employed  by  Blair  Brothers;  that  on  the  sscraUv  in  Question, 
at  about  seven  ©•clock,  she  began  walking  up  and  down  in  iront 
of  the  premises;  that  she  aa*  arrested  about  h<  If  pa**  seven; 
that  she  did  not  speak  to  Mr.  Blair;  that  she  newer  kne»  hie; 
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that  the  people  who  wer  discharged  were  discharged  on  account 
oi  the  iacti  n  1  dispute;   that  they  were  members  oi  the  Union. 

It  is  urged  lor  the  defendant  that  the  verdict  was 
ag  lnst  the  s eight  ox  the  evidence;  and  that  the  argument  by 
counsel  for  the  City  was  inflammatory  and  intended  to 
prejudice  the  jury,  and  wr\s  not  supported  by  the  evidence. 
If  the  jury  believed  from  the  evidence,  as  they 
were  entitled  to  believe,  that  there  was  no  strike  on,  and 
that  Vera  uobrow  picketed  the  premises,  carrying  ■  sign  under- 
taking to  imorm,  aseersby  that  there  was  a  strike  pending, 
when  as  a  matter  ox  xact  she  was  carrying  the  sign  not  because 
there  was  a  strike,  but  bee  use  ox   orce thing  which  *as  the 
t outgrowth  of  a  factional  dispute  in  the  International  Ladies 
Garment  orkers  Union,  it  cert  inly  iollov;a  th  t  they  were 
entitled  to  hold  that  the  defendant  was  guilty  ox  disorderly  con- 
duct, in  violation  ol  Section  2655  oi  the  Chicago  Municipal 
Code, 

Further,  regardless  oi  whether  or  not  ehere  was  a 
strike,  inasmuch  ae  the  original  record  beiore  us  does  mt  show 
what  the  contents  ol  the  uXg/U   were,  vhloh  it  is  admitted  she 
carried,  all  the  evidenc?  which  was  beior<->  the  jury  Is  not 
beiore  us,  and  in  that  situation  we  are  entitled,  and  it  is  our 
duty,  to  aarume  that  the  evidence  was  sulxicient  to  justify  the 
verdict. 

The  contention  that  coun  el  lor  the  City  indulged  in 
argument  in  the  course  ox  the  trial  that  was  inflammatory  end 
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improper  to  such  a  degree  as  to  justify  a  rerdrsal  01  the 
judgment,  is  wholly  untenable. 

For  the  reasons  stated,  the  judgment  will  be 
afiirmed. 

AFFIRMED. 
HOLDOM,  P.  J.  AND  WILSON,  J.  CONCUR. 
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UILLIAK  3U0HIFR, 


APPELLEE, 


V8, 


CLaRICE  du  bold, 

APPELLANT 


APPEAL  FROM 

COUNTY  COURT 
COOK  COUNTY. 


Opinion  filed  October  3,  1928 


MR.  JUSTICE  TAYLOR  delivered  the  opinion  of  the 
Court . 

On  September  26,  1927,  William  Suchier  filed  a 
petition  in  the  County  Court  of  Cook  County,  alleging  that 
he  had  been  arrested  under  a  writ  oi  orplas  ad  satisfaciendum, 
issued  out  of  the  Superior  Court,  in  favor  of  Clarice  Du  Sold, 
for  the  sum  of  $7, 500.00,  and  was  desirous  of  releasing 
his  body  from  such  arrest  by  delivering  up  his  property. 

The  matter  came  on  to  be  heard  in  the  County  Court 
on  October  25,  1927.  The  declaration  and  verdict  in  the 
suit  of  Clarice  Du  Sold  v.  Hlliam  Suchier,  caee  No.  441833, 
in  the  Superior  Court,  were  put  in  evidence,  and  it  was 
agreed  that  in  that  case  in  the  Superior  Court  the 
record  showed  that  the  iirst  and  second  counts  oi  the 
declaration  had  been  dismissed,  and  that  at  the  trial,  a  verdict 
was  rendered  on  the  third  oount. 

The  third  count  charged  that  Clarice  Du  Sold 
was  a  passenger  in  a  Yellow  Cab  which  was  being  driven  In 
a  southerly  direction  in  Lincoln  Park  in  the  uity  oi  Ch'^0 
and  tnat  the  defendant  Suchier  waa  in  possessio  of 


8 


; 
u 


8SGI    t^   T9cfoJoO   C     r;a     * 

tat*  S  .i»q 

JJpJg    •  ...       ;v      ;.        H*1     I    Wim      bOtB0TXi      IJftd    b    ...     »d 

8C.  ,?♦   to  au/s  »dtf  toI 

I  airf 

eb  arfT      .VS8I    ,5S  asdoJc 

a*-'  otsw   ,  '  h  at 

■**w/oo  fcaooe*  Jtaa  #aii  i  srf* 

>a*    Tbnssi.  aoi^^TSloel) 

•    8J8W 

adT 

tJ     TeSITttBBBq    4    8 BW 


-8- 


op.ratlng  a  0.rt,  In  .otor  v.hicl.  In  th.  .aid  Unooln 
»«k  in  .  north.rly  direction,   and  th  t  .hll.  „u  D«  .old 
»».  in  th.  exercise  of  ordinary  oare  ior  her  oen  aax.ty     th. 
defendant  tato,  »lth  utt„  dl8„gard  M  ^  ^.fw|||||| 
did  r.ckle.  ly  drive  and  0p.rat.  hie  ...u  .otor  vehicle  to   ' 
th.  l.xt  ox  th.  oent.r  of  th.  b..t.n  tr.ck  of  th.  aald  highway 
and  did  .uxully  and  wantonly  M  int<)(   00lUde  ,ltft  a- 
«rlk,  a6  ln8t  th8  t„t<Jab  „  Bhtoh  ^  ^^^   ^  ^ 

»  a  riding  ao  that  aa  a  direct  and  prorate  result  of  the' 
-llful  and  wanton  conduct  of  th.  d.fendont,     uchler,   .old 
Plaintiff,    ■»  oold(  „a  B„l0UBly  nnd  pep„an#ntljr  ^^^^ 

The  evldenc.  at  th.  hiring  in  the  county  Court 
ehcd  also  that  in  the  tort  oae.  in  th.     uparior  Oourt  th. 
jury  found  th.  !..»,.  Haln,t  th,  defendHnti     ^^ 
»....-.d  da^gea  m  the  Bua  oi  f7>soo#00  ^^  ^     ^  ^ 
a  3udg«.nt  ...  ,nt.r.d  th.reon  In  favor  of   Olarloe  Du  .old. 

*t  th.  cloe.  of  th.  h.ancg  m  the  bounty  Court. 
th.  l.«r».d  trial  Judge  being  „  th.  oolnlon  that  Kllc,  Ka 
not  th.  gi.t  of  th.  action,   entered  Judgment  dlacharging  th. 
defendant  fro.  th.  ouatody  of  th.  ah.rlff.     In  our  opinion  t  at 

ma  a     a^Ma 


*«•■  error. 


I"  mi  v.   Ths^Psopl.,  239  m.  ,,,,.  8S0(  thl„  c„upt 
con.ld.rlnt  a  aituation  of  fact  cult.  ,l„Uar  to  the  on.  in 
th.  inatant  um,  held  that  „u„  m,  ti„  w  01   ^  ^^ 

In  that   gfcflt  R«  iaid, 

"  nen  the  jury  iound  Fets  guilty  ther«     «*<*  h*,* 

hatX".!^^'?8  fatirV'  L«  °r*f"» «« 

«»*  ne  winu.xy,  maliciously  and  waatonly         . 
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drove  hie  automobile,  and  the  other  thst  he,  with 
force  and  erne,  assaulted  the  plaintiff .   (tech  of 
thoee  oh'rgt-s  connotes  a  lioe  as  it  is  generally 
defined  when  making  a  legal  interpretation  ox  the 
word  as  used  in  such  a  statute  as  the  one  in  fHMvftMU* 

In  ths  instant  case  the  language  ox  the  declaration 

that  "the  defendant  ^uchier,  with  utter  disregard  ox  the 

consequences,  did  recklessly  drive  and  operate  his  I  id 

motor  vehiole  or  automobile  to  the  Laft  ox  the  canter  ox  the 

beaten  traok  ox  the  said  Uighway,  and  did  wilfully  and  wantonly 

run  into,  collide  *ith  and  strike  against  the  m  id  taxioab  so 

operated  by  the  Yellow  Cab  Company  as  aforesaid  and  in  which 

plaintifX  was  riding  as  aforesaid,  so  that  as  a  direct  and 

proximate  result  of  the  negligence  oi  the  Yellow  Mv  Comp.ny 

and  the  wilful  and  wanton  conduct  ox  the  defendant,  f.  H, 

Suchier,  the  b- id  plaintiff  woe  seriously  and  permanently 

injured,"  is  certnlnly  as  strong  as  that  found  in  the  Fets 

ease,  supr';.   In  the  latter  c  se  we  oited  from  Broma#e  v. 

Prosacr.  4  Barn.  &   C.  247,  the  following,  "Malios  in  common 

acceptance  means  ill-will  against  &  person;   but  in  its  legal 

ssnst  it  means  a  wrongful  act  done  .ntentiotially,  without  jupt 

cause  or  excuse."  Seney  v.  Knight.  392  111.  206;  Jernberj,  v. 

Mix,  199  111.  254;  Kellar  v.  Morton.  MM  111.  356;  In  re 

Murphy.  109  111.  31;   First  Bat,   ank  of  Flora  v.  Burkett. 

101  111.  391. 

In  the  County  Court,  counsel  for  the  petitioner 

undertook  to  show  that  in  the  tort  case  Suchier  settled  with  a 

co-defendant,  the  Yellow  cab  Com  any,  and  received  compensation 

for  the  repair  of  hie  oab,  and  that  that  was  evidence  that  the 
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pet it  loner  as  not  responsible;   but,  as  the  Judgment  in  the 
tort  o  t»e  stands  cp  res  adjudicate. t  all  such  evidence  wae 
irrelevant  and  inoompetent. 

The  petitioner  having  failed  to  show  that  o&llce 
was  not  the  gift  of  the  action,  it  tcllov-s  that  he  was  not 
entitled  to  be  released.  The  Judgment  o*  the  County  -Jourt 
will  be  reversed  with  directions  to  roraand  the  petitioner, 
William  Juohier,  to  the  custody  01  the  sheriff. 

h-'v:  naa  ma  dxkkctio*  , 

OM,    P.   J,    AM  SlMOi,    J.    CONCUR. 
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ABS  ROBS, 

Appellee, 

APPEAL  FRO* 

M61X01PA&  COURT 


HE8KL  -      -AS  COUP AST,   /) 
a  corporation,  and  J.    /  )  OF  QHISAOO. 

KttSTO«  SCOTT,  /  ) 

Appellants,    /   ) 

Opinion  filed  October  3,  1928 


<3 


m,   JUSTICS  f^TUOK  delivered  the  opinion  of  the 
Court. 

Oft  September  13,  1937,  -be  Rose,  as  plaintiff, 

filed  a  statement  of  claim  la  the  tfunioipal   Court,  which  is 

substantially  as  follows: 

•that  on  or  about  to-r-it,   Sebruary  14th,  1337, 
and  prior  thereto,  defendants  then  and  there 
requested  plaintiff  to  procure  a  purchaser  for 
a  hotel  located  at  555  -  557  Surf  St.   Chicago, 
Illinois,  and  fcno^a  as  the  Surf  Hidge  Hotel,  *nd 
plafotlff  further  states  that  defendants  then 
there  promised  and  agreed  to  pay  plaintiff  in 
consideration  for  serrices  rendered  in  procuring 
such  purchaser  the  sua  of  tSOO. D0» 

"that  relying  upon  such  promises,  he  then  and 
there  furnished  his  said  serrices  in  the  procure- 
ment of  such  purchaser,  and  further  alleges  that 
he  has  procured  such  purchaser,  one  Benjamin 
Rosens tern,  and  further  states  that  the  said 
Benjamin  Rosens t sin,   on  to—irit,   February  14th, 
1937,  purchased  said  turf  fudge  Hotel   froa  one 
Harvey  Weasel,  and  plaintiff  further  alleges  that 
the  said     fusel   then  and  there  paid  to  the  said 
defendants  the  sua  of  #1500.00  as  brokerage  fees 
and  commission. 

"that  the  said  defendants  hare  failed  and  refused 
to  pay  to  plaintiff  the  sua  agreed  upon,  aaaely, 
$500.00,  but  states  that  the  said  defendants  hare 
tendered  to  plsfefciff  the  sua  of  1350.00  instead, 
rhich  plaintiff  refuses  to  accept,  and  therefore 
plaintiff  brings  his  suit  for  the  aforementioned 


...;- ,     <■  > 


3861    ,8   -.9cfo^o0  bsiJLi    ..oiniqO 


, 


. 

. 

..                         .  ■-    _..  .     1 K .  3  f_    -i ,      ,.  • 

■  .•>  •.  :■■■■        ■■■  :■':'■■■  ■  -  -■-    \*.-\   ■-■  - ■;  :•  •  •■*' 

I. 

'  | -'.J. 

,      :^hnwi  MM 

• 

-  -  f 

-  a  - 
sujd,   together  with  the  legal   interest  thereon.  - 

On  October  4,  1927,  there  was  filed  by  L.  0. 

Hensel,   President  of  the  Kensel-Coffstan  Company,  on  behalf  of 

the  defendants,  Keneel-Coffss&n  Company,  a  corporation,  *,nd 

J.  Ires ton  Scott,  an  affidavit  of  merits,  which  contained, 

substantially,  the  following:  - 

"affiant  denies  that  the  Hansel-Oof  fman  Company, 
a  corporation  and  J.  Preston  Sestt  on,  to  wit:  -  the 
14th  day  of  February,  ltt?  requested  plaintiff  to 
procure  n   Burehaser  for  the  premises  located  at 
555  -  557  Surf  street,  Chicago,  Illinois  and  further 
denies  that  the  s&id  Mensel  -  Oof f man  Company,  a 
cor coration  and  J.  Preston  Scott,  promised  and  agreed 
to  pay  the  plaintiff  in  consideration  for  his  services 
the  sum  of  five  hundred  (1500.90)  dollars* 

*  Affiant  further  states  that  the  said  defendants 
did  not  tender  to  plaintiff  the  sum  of  two  hundred 
fifty  (|S50*OO)  dollars  as  alleged  by  plaintiff  in 
his  statement  of  claim. 

"Affiant  further  states  that  the  Hensel -Hoffman 
Company*  a  corporation  and  «J.  Freston  Scott  are  duly 
licensed  real  estate  brokers,  licensed  by  the  state 
of  Illinois  and  the  City  of  Chicago  to  engage  in  the 
brokerage  business  in  the  City  of  Chicago  and  State 
of  Illinois  res pact iweiy;  and  that  the  said  defendants 
are  also  members  of  the  Chicago  fteal  Estate  Board;  and 
that  they  are  newer  permitted  to  stake  any  arrangements 
or  agreements  for  the  transaction  of  real  estate  matters 
with  persons  not  duly  licensed  by  the  State  of  Illinois 
or  the  City  of  Chicago. 

•affiant  further  denies  that  the  premises  mi  565- 
557  Surf  Street  is  the  City  of  Chicago  were  sold  to 
Benjamin  Rosenstein  through  the  efforts  of  plaintiff 
herein  as  allmged  by  him  in  his  statement  of  claim. 

•affiant  further  states  that  the  plaintiff  was  not 
on  the  I4th  day  of  February,  1327,  a  duly  licensed  real 
estate  broker,  that  he  did  not  h&vc  a  license  from  the 
City  of  Chicago  permitting  him  to  engage  in  the  real 
estate  and  brokerage  business  and  that  he  therefore  is 
not  entitled  to  maintain  a  suit  for  brokerage  commissions 
against  defendants  herein.* 

There  was  a  trial  before  the  court,  without  a  Jury. 

Counsel  for  the  plaintiff  in  his  opening  statement 
to  the  court,  stated  that  on  or  about  February  14,  1937,  the 
defendants  entered  into  an  oral  agreement  that  if  the  plaintiff 
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would  procure  a  purchaser  for  a  certain  hotel  on  Surf  street 
they  *oul<3  pay  hia  the  eun  of  &5QQ.00;  that  the  plaintiff 
procured  a  purohaser  with  whoa  the  desl  was  finally  onsuasaatedj 
that  the  defendants  had  collected  their  entire  commissions; 
that  the  defendats  then  offered  to  my  the  plaintiff  £350.00, 
hioh  he  refused* 

Counsel  for  the  defendants  In  his  opening  statement, 
stated  that  there  never  was  such  an  agreement  oade;  that  the 
plaintiff  m  in  the  brokerage  business;  that  he  was  not 
licensed  by  the  Department  of  Registration  and  kducaticn  of 
the  State  of  Illinois;  that  he  had  tried  to  aake  deals  with 
the  defendants;  that  on  February  14,  the  d*tte  the  plaintiff 
alleges  the  verbal  agreeaeat  was  made,  he,  the  plaintiff,  was 
not  a  duly  licensed  re©l  estate  broker,  authorised  to  do 
business  ^f   the  statute  of  the  State  of  Illinois,  or  by  any 
ordinance  of  the  Oity  of  vhio&go. 

the  only  witness  that  testified  at  the  trial  was 
Abe  Ross,  the  plaintiff.  His  testimony  is  substantially  as 
follows:  -  He  resides  at  4651  Magnolia  Arcana,  Ohieago,  and  is 
and  has  been  in  the  hotel  business  for  bout  five  years.  Be 
knew  the  Kensei-Coffaan  Company,  and  also  Scott.  Scott  was  ea- 
ployed  by  the  Menael-CJoffaaa  Goap&ny  at  the  offices  of  Keasel- 
Ooffaan  Soapany.  He  sa*  Scott,  and  the  latter  asked  hia  if  he 
knew  anybody  wfeo  wanted  to  buy  the  Surf  ttotel,  and  he,  the 
witness,  said,  *not  at  that  tiae,  but  if  I  know  1*11  bring 
soaebody  over."  H  I -fcrougat  ower  a  party  to  see  that  hotel  and 
I  know  that  the  san  was  not  fitted  and  so  I  talked  to  ay  brother 
and  got  hia  interested  to  get  in  this  line  of  business.*  Mis 
brother  is  Ben  Flosenstein*   He  got  hie  brother  Ben   Eosenstein 
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aad  J.  Preatoa  Scott  to  aeet  at  the  office  of  Heasel -Ooffaaa 
Company*  At  the  meeting  Heasel,  and  the  witness  himself  were 
present.  At  that  meeting,  on  the  subject  of  commission,  Scott 
said,  "wbatcwer  we  take,  one  third  goes  to  hia,  one  to  the 
office,  and  one  I  take.*  Heasel  was  present  when  that  statement 
was  aade.  After  that  conwersatioa,  Scott,  the  witness  and  hie 
brother,  went  out  to  see  the  property.  The  ©'smer  of  the  prop- 
erty was  one  Wiaslow,  After  that,  the  property  was  sold  by 
Wiaslow  to  Sea  Roseasteln,  the  defendants  acting  as  the  brokers 
and  collecting  the  brokerage  commission  on  the  sale.  I  certified 
cheek,  apparently  for  1,000.00,  although  the  record  is  soae^hat 
ambiguous,  was  given  &n&   Scott  and  Ben.  Boseastein  went  ower  to 
Hsrson's  office  and  drew  up  an  ■jprmwiilit .  ft  check  wal  given  to 
Mr,  Scott  as  earnest  aon«yt  ^hile  in  Herson's  office  he,  the 
witness,  asked  eott  what  he  -*©uld  get  out  of  it,  Scott  answered, 
"1  couldn't  write  up  aa  agreement  without  the  office,*  aad  I 
said,  "I'll  leawa  it  to  i£r.  Scott,  he  woa't  cheat  «e.*  At 
Hersoa's  office  at  that  tiae  Scott  said  he  ^ould  giwe  hi*,  the 
witness,  $500,00  *  whea  the  case  was  closed  in  the  property,* 
At  the  time,  his  brother,  Heasel,  tad  himself  were  all  present, 
Scott's  office  was  connected  with  Henaal-Ooffssan  Ooapany.  fhey 
were  located  at  3659  Sroadray,  in  the  real  estate  business. 
Scott  had  a  desk  la  there  *lth  hie  MM  on  it,  mad  was  one  of 
their  main  sen.  About  fiwt  or  sir  months  after  the  deal  was  con- 
summated, he  had  a  talk  irith  the  leasel-Coffman  Ssspamy,  at 
which  Scott,  heasel  aad  hiaself  were  present;  At  that  tiae 
Heasel  offered  hia  -*360«00;  aai  Soott  said,  "That  things  -rare 
act  so  good,  they  would  like  *»  to  t^e  f 250,00;"  He  refused 
the  offer. 
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He  further  testified  that  on  an  occasion  prior  to 
his  visit  to  the  office  of  Hansel  and  Coff&an  Oompany,  he 
made  a  demand  on  Seott,  and  when  asked  what  Scott  told  bin,  the 
witness,  he  gave  the  following  answer: 

•at  first  when  the  de^l  was  closed  and  I  asked  ir. 
Scott,  where  do  I  come  in;   he  said,   listen  we  have 
One  Thousand  Dollars  In  cash  and  a  note  for*   sixty 
or  thirty  days,   1  don»t  know,  sixty  days,   I  think, 
•and  as  soon  as  I  cash  the  note  in  I*n  going  to  give 
you  the  five  Hundred,     I  know  you  don't  need  it  as 
bad  as  I  do.*     I  said,   *all  ri$kt,  Mr.  Scott,  that 
suits  me.*     Then  1  made  the  preposition  to  ■*.   Soott 
•Give  sse  that  note  and  1*11  Recount  the  note  at  «*y 
bank  «ttJ»ll  give  you  the  balance.  *  And  he  said,  that 
won't  look  so  nice  because  he  was  a  high  class  client. 
•All  right,    •  I  aid  a*,   *Lst  it  ride  for  sixty  days.* 
Then  when  the  sixty  days  passed  I  waited  ten  or  15 
days  more  and  1  called  m,   Scott  -  1  asked,  did  you 
cash  the  note  and  he  said, *Tes,t   I  said,  why  don»t 
you  send  sse  the  nosey  and  he  said,  1*11  seal  it  later 
and  he  kept  on  promising  arid  when  I  seen  it  it  was 
lust  a  stalling,  so  he  called  me  and  told  ate  that  they 
»dasn«t*   give  it  to  me;  that  I'm  not  a  licensed  nan. 
I  said,  ,Kn&t  do  you  mental  I'm  not  a  real  estate  nan. 
I* a  not  in  the  brokerage  business.     I  just  brought 
you  a  customer  and  it  is  for  services. *  * 

He  further  testified  that  Seott  talked  to  bin  *ltn 
reference  to  becoming  a  real  estate  salesman,   that  Scott  said 
the  best  thing  to  save  them  trouble  and  a  lot  of  red  tape  was 
for  the  plaintiff  to  file  an  application  for  a  salesman's  card; 
that,  accordingly,  he  filed  an  application  for  a  salesman* s 
license,  and  a  blank  application  was  given  to  him  by  ?eoti,  and 
Scott  helped  him  to  make  it  out  in  the  offices  of  Hensal-Ooffmaa 
Company;   that  he  gave  the  application  wnd  ft. 00  to  Scott,  and 
Scott  said  it  would  have  to  go  to  Springfield  and  be  filed,  and 
then  "he  would  give  me  the  i5QQ.O0  as  soon  as  he  gets  ay  c%r^;H 
that  about  two  months  later  he,   the  witness,   wrote  a  letter  to 
Springfield  and  asked  if  his  application  to  be  a  salesman  was 
filed,  and  received  an  answer  that  it  **s  not;  that  he  finally 
got  his  salesa&aa*s  license;   that  he  got  it  at  Scott* 3  office; 
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that  *ben  he  got  it  -cott  aade  the  proposition  offering  to  giwe 
hla  $250.00;  that  that  amount  was  offered  to  his  by  Keaael  in 
the  form  of  a  oheck;  that  Heaael  said,  *Sr.  Ross,  I  rill  glwe 
you  1350,00  if  you  will  settle  the  esse;*  that  he,  the  itness, 
refused  the  proposition* 

When  first  asked  if  he  ever  negotiated  any  reel 
estate  deals,  he  answered  in  the  negative,  and  when  asked  if  he 
ever  tried  to  negotiate  real  estate  deals,  he  answered,  *Yee, 
Sir,  I  tried  to,1* 

Counsel  for  the  defendants  asked  the  witness  if  he 
ewer  tried  to  engage  in  any  other  real  estate  deal.  That  was 
oh jested  to  and  the  objection  sustsaned. 

Counsel  for  the  defendants  then  stated  to  the  eourt 
the  following:  -  *1  desire  to  show  that  this  ana  was  engaged  in 
the  real  estate  business.  He  was  a  broker  long  prior  to  February 
14,  193?  when  this  alleged  deal  was  aade.  Be  vas  a  broker  and 
did  not  hawe  &  license  either  froa  the  City  of  Chicago  to  engage 
ia  the  real  estate  business,  nor  wee  he  registered  by  the  Illinois 
Department  of  Registration  and  education  to  engage  in  the  real 
estate  business  as  prowided  for  by  statute.  Me  had  been  engaged 
in  the  brokerage  business,  sand  did  not  hawe  a  license  either 
froa  the  Sity  or  State."  To  that,  the  trial  judge  responded  as 
follows:  ttTour  argument  is  not  a,  Tsropos.  and  your  tender  to  show 
the  facts  which  you  propose  to  show  has  not  aaterial  effect  in 
this  case**   Counsel  for  the  defendants  said,  "Your  Heno*  can 
eater  your  decision,  that  is  part  of  ay  prlaary  defense.   I  will 
go  up  on  that,*  to  which  the  Qourt  responded,  *aetiag;  on  the 
suggestion  of  counsel,  I  will,  fiwe  Hundred  Dollars  (1600.00) 
finding  for  plaintiff**  Judgment  was  entered  for  that  amount. 
This  appeal  ia  therefroa* 
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The  foregoing  statement  of  the  ease  has  beea  made 
quite  full  in  order  that  the  reasons  for  sending  the  oaae  back 
may  he  hotter  understood* 

The  Question  arises  was  the  defendant  entitled  to 
Introduce  evidence  in  an  endeavor  to  shoo  that  the  plaintiff 
ens  in  the  reel  estate  business  and  unlicensed,  either  as  a 
real  estate  salesman  for  the  defendant,  or  as  a  real  estate 
broker? 

It  is  claimed  for  the  plaintiff  that  the  right  of 
a  salesman  for  a  real  estate  broker  to  recover  compensation  from 
the  broker  based  upon  commissions  received  by  the  broker  for 
the  negotiation  for  the  sale  of  real  estate  effected  by  the 
salesman  is  not  affected  by  the  fact  that  the  salesman  did  not 
have  a  certificate  of  registration  as  a  real  estate  salesman, 
aa  required  by  statute,  and  farpaa,  v.  Samoa,  34$  111.  tm*t.  &oo, 
la  cited  in  support  of  that  contention* 

On  the  other  hand,  the  defendants  claim  that  they 
vere  entitled  to  sbo*  that  the  plaintiff  had  noted  in  sore  than 
one  isolated  instance  as  a  real  estate  broker;  sad  they  make 
that  claim  for  the  reason  that  if  he  had  done  so  and  he  ems  not 
registered  as  a  salesman,  or  as  a  real  estate  broker,  he  »ould 
not  be  entitled  to  reoover;  that  under  the  statute,  *ith  proof 
that  he  had  seted  before  as  a  real  estate  booker  in  "selling 
or  offering  for  sale,*  and  vsa  not  registered,  he  could  not 
reoover,  his  alleged  contract  being  iller      in  violation 
of  the  statute. 

Section  1  of  chapter  17  a,  * kn  not   in  relation  to 
the  definition,  registration  and  regulation  of  real  estate  broken 
and  real  estate  salesmen*  in  foree  July  1,  1921,  provides  in 
part,  as  follows: 
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"  That  on  and  after  January  1,  1933 ,  it  shall  be  un- 
lawful for  any  person  to  aot  as  a  real  estate  broker, 
or  real  estate  salesman,  or  to  advertise  or  assume  to 
act  as  suoh  real  estate  broker  or  real  estate  sal  esman, 
without  a  certificate  of  registration.  *  *  *  It  shall 
be  unlawful  for  an  association  *  *  *  to  engage  in  the 
business  *  *  *  of  real  estate  broker  or  real  estate 
salesman,  unless  every  member  or  officer  *  *  *  shall 
hold  a  certificate  of  registration  as  *  real  estate 
broker,  and  unless  every  employee  who  sots  as  a  sales- 
man •  •  •  shall  hold  a  certificate  of  registration  as 
a  real  estate  salesman." 

Section  3  of  the  act  provides  as  follows: 

*k   real  estate  salesman  within  the  meaning  of  this 
MTt  is  any  person  who  for  a  compensation  or  valuable 
consideration  is  employed  either  directly  or  indirectly 
by  a  real  estate  broker  *  *  *  to  sell,  or  offer  to  sell, 
or  to  buy  or  to  offer  to  buy,  or  to  negotiate  the  put- 
chases  or  sale  or  exchange  of  real  estate*  or  to  lease 
or  offer  to  lease,  to  rent  or  offer  for  rent  any  real 
estate,  or  to  negotiate  leases  thereof  or  of  the  im- 
provements thereon.* 

Section  4,  vhiah  describes  the  certificate  to  be 

issued,  is  as  follows: 

"This  certificate  shall  show  the  name  and  address  of 
the  applicant,  and  in  ease  of  a  real  estate  salesman's 
certificate,  shall  show  the  name  of  the  real  estate 
broker  by  whom  he  is  employed  *  *  *  the  certificate 
of  each  real  estate  salesman  shall  be  delivered  or 
mailed  to  the  real  estate  broker  by  whom  such  real  es- 
tate salesman  is  employed,  and  shall  be  kept  in  custody 
and  control  of  such  broker. * 

Section  5  provides: 

**hen  any  real  estate  salesman  shall  be  discharged,  or 
shall  terminate  his  employment  with  the  real  estate 
broker  by  whom  he  is  employed," 

hie  certificate  shall  be  surrendered. 

Section  8  provides  that  the  revocation  of  a  broker's 

certificate  shall 

*  automatically  suspend  any  real  estate  salesman*s 
certificate  granted  to  any  person  by  virtue  of  bis 
employment  by  the  broker  »-hose  certificate  has  been 
revoked. H 

Section  7  provides  as  follows: 

"It  shall  be  unlawful  for  any  real  estate  salesman 
to  accept  a  commission  or  valuable  consideration 
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for  the  performance  of  any  of  the  aots  herein  spec- 
ified from  any  person*  except  hie  employer,  rho  is 
a  real  estate  broker,  must  be  registered  under  the 
provisions  hereof, " 

Section  8,  g,  makes  it  a  oause  for  revocation  of 
a  broker's  license  if  he  is  guilty  of  " paying  a  commission  or 
valuable  consideration  to  any  person  for  aots  or  services  per- 
formed in  violation  of  this  act** 

It  will  be  observed  that  Seotion  3,  which  defines 
a  real  estate  salesman  as  "any  person  rho  for  a  compensation  or 
valuable  consideration  is  employed,  either  direotly  or  indir-1 
eotly,  by  a  real  estate  broker  to  sell  real  estate, *  applies 
to  the  plaintiff,  because  it  is  the  claim  of  the  plaintiff  that 
he  was  employed  by  the  defendants  as  real  estate  brokers  "either 
direotly  or  indirectly"  to  sell  the  property  in  question,   It 
follows,  therefore,  that  the  defendants  were  entitled  to  intro- 
duce the  evidence  which  they  offered,  in  an  endeavor  to  show 
that  the  plaintiff  did  not  have  a  license  from  the  City  and  was 
not  registered  with  the  State  under  the  statute;  and  further, 
that  he  was  a  real  estate  broker  prior  to  February  14,  1937, 
and  engaged  in  that  business.   If  such  evidence  had  been  intro- 
duced and  the  record  disclosed  that  he  was  a  real  estate  sales- 
man, or  a  real  estate  broker,  and  that  he  was  not  authorised 
under  the  law  to  act  as  a  real  estate  salesman  or  t  real  estate 
broker,  in  the  transaction  in  qmestion,  then  it  would  follow 
that  he  was  not  entitled  to  the  compensation  for  ^hich  he  sued* 

Apparently,  under  the  statute  there  is  no  such 
thing  as  a  suit  by  a  salesman  "against  the  owners  of  the  prop- 
erty to  reoover  commissions*"   A  real  estate  salesman's  relations 
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are  necessarily  with  his  employer.  Just  as  here,  the  plaintiff 
was  employed  by  the  defendants,  real  estate  brokers,  end  came 
directly  under  the  terme  of  Section  3,  and  if  the  evidence 
showed  that  he  was  a  real  estate  salesman  and  was  not  registered 
as  a  salesman,  had  no  certificate,  he  could  not  recover. 

Under  the  Jaruss  case,  supra,  the  only  tine  % 
salesman  would  ewer  be  required  to  have  a  certificate  would  be 
when  he  was  employed  directly  by  an  owner,  that,  however,  we 
do  not  think  consonant  with  the  meaning  of  the  statute,  »g  in 
that  situation,  he  would  be  not  only  a  real  estate  salesman, 
but  a  broker  under  the  act,  and  would  need,  accordingly,  a 
broker's  license* 

In  our  opinion,  no  one  who  acts  as  a  real  estate 
salesman  for  an  employer  who  le  a  registered  real  estate  broker 
Is  entitled  to  reoover  from  such  employer  for  his  services 
unless  he  himself  has  obtj£*ed  a  certificate  of  regietration  as 
a  real  estate  salesman* 

Counsel  for  the  plaintiff  cite  Gibbons  v.  y ill jams « 
Monloer  &  Opm/a^Ya  131  HI.  App.  594,  and  arose  v.  Straus. 
308  III*  4pp.  263,  but  both  of  those  eases  involve  the  law  as 
it  existed  prior  to  July  1,  1921,  when  the  act  in  relation  t© 
the  definition  of  Heal  Estate  Broker  and  Heal  Estate  Salesman 
went  into  effect. 

In  our  judgment,  the  defendants  should  have  be?n 
allowed  to  put  in  evidence  undertaking  to  show  that  the  plain- 
tiff had  acted  in  more  than  one  instance  as  a  broker;  to  show 
what  ef forte  he  had  made,  what  work  he  had  done  in  that  line, 
to  what  extent,  as  a  whole  or  partial  vocation,  he  had  been 
engaged  in  eelling  or  offering  for  sale,  buying  or  offering  to 
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buy,  or  undertaking  negotiations  for  the  purchase.  Bale,  rental, 
or  exchange  of  real  eet&te;  or  to  show  that  he  was  a  real  estate 
broker  prior  to  February  14,  1927,  when  the  alleged  Meal* 
was  atade;  to  show  that  he  was  either  a  real  estate  salesman, 
or  a  real  estate  broker,  and  did  not  have  a  license  from  the 
City, and  that  he  was  not  registered  in  the  Illinois  Department 
of  registration  and  Education  to  engage  in  the  real  estate 
bueiness  as  provided  by  Ohap.  17  a,  entitled,  "Real  Estate 
Brokers  and  Salei 


For  the  reasons  stated,  the  Judgment  will  be 
reversed  and  the  cause  remanded. 

mvs&m  amp  mrnmw. 

HOLDQfc,    P.J.    AID  f  11*80*,   J# 
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ISAAC  B.  ABRAHAM,  ) 

Plaintiff  in  Error, 


BJUftO®  TC 


V.  j  8BI»1RI0R  COMKT, 

) 

/  )        COOK  COfTHTY. 

THOMAS  I.  WILSOB  *  OOHPAMT  ) 

Slid  ILLINOIS  PuBLISHIIf  *  ) 

PRIiTlBa  COMFAliT,     /  ) 

Def*n&ants  in  £rror.  ) 

/ 
/  Opinion  filed  October  3,  1928 

MH.  JtJSTISK  wII4K»  delivered  the  opinion  of 
the  court. 

Plaintiff  Isaac  B.  Abraham,  filed  hie  declaration 
In  the  Superior  Court,  charging;  that  on  Bay  30,  1923,  the 
defendants  Thomas  £.  Ml  sob  a  Company  and  Illinois  Publishing 
*  Printing  GsjBpsny  vere  in  charge  and  control  of  a  certain 
aeroplane  «-nd  that  the  sane  was  being  operated  in  the  City 
Of  Qhlosgo,  Cook  County,  Illinois,  end  that  by  reason  of  Its 
negligent  management  and  operation  by  the  defendants,  it  ess 
caused  to  and  did  ran  or  fly  against  the  plaintiff,  as  a 
result  of  which  plaintiff  ens  greatly  injured,  etc. 

The  C3»ee  was  reached  for  trial  Key  6,  1926,  na  the 
court  instructed  the  Jury  to  return  a  verdict  la  favor  of 
the  defendants  and  aim  Inst  the  plaintiff  for  costs  of  the 
proceeding.  Motion  for  s  new  trial  ems  made  &nti   overruled  and 
Judgment  entered  on  the  verdict  and  a  motion  in  arrest  of  Judg- 
ment was  overruled.   Thereupon,  plaintiff  prayed  an  sp.  eal  to 
the  Appellate  Court  which  was  allowed  upon  his  filing  a  bond 
in  the  sum  of  #250  and  bill  of  exceptions  within  sixty  days 
from  the  date  of  the  Judgment.- 
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June  28,  1927,  over  a  year  after  the  entry  of  the 
Judgment,  a  motion  wee  made  asking  the  trial  court  to  approve 
a  stenographic  report  of  the  trial  and,  in  sup  ort  of  as  id 
notion,  an  affidavit  wan  filed  alleging  in  fact  i.hat  the 
affiance  believed  that  th«re  was  error  in  the  trial  of  the 
eaae  and  thet  the  plaintiff  mmd  been  unable  to  furnish  a  trans* 
oript  of  the  testimony  sad  a  report  of  the  trial  proceedings 
within  the  tine  fixed  by  the  court  because  of  hie  inability 
to  raise  sufficient  funds,  a  notion  to  hare  the  bill  of 
exceptions  presented,  signed  and  filed  nunc  pro  tunc  as  of 
the  date  of  the  presentation,  ?r.ich  waa  Juno  38,  1807,  was 
overruled  by  the  trial  court  and  to  this  ruling  plain tif t 
excepted  and  is  now  here  in  this  court  on  a  writ  of  error 
to  that  ruling. 

there  appear*  to  be  but  one  question  involved 
and  that  la  whether  it  was  the  duty  of  the  trial  court  to 
permit  the  filing  ©f  the  transcript  of  evidence  and  to  have 
signed  and  sealed  it,  so  that  it  might  become  a  bill  of 
exceptions  in  said  cause. 

The  tern  at  which  the  cause  was  heard  and  judgment 
entered,  had  passed,  sad  the  time  granted  within  which  to  file 
the  bill  of  exceptions  and  the  bond  had  also  expired,  so  that 
the  court  was  without  jurisdiction  to  enter  an  order  permitting 
the  filing  of  the  bill  of  exceptions. 

It  is  not  alleged  that  there  was  any  error  of  record 
upon  which  to  base  thie  motion,  other  than  the  error  committed 
upon  the  trial,  which  should  hate  been  contained  in  the  bill 
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of  except lone  lt««lf.   The  court*  of  tbie  State  have  repeatedly 
held  that  the  trial  covtrt  feed  lost  jurisdiction  to  enter  any 
order  In  n   cense  efter  the  term  had  gone  by  end  after  the  tine 
fixed  for  the  filing  of  the  bill  of  exceptions. 

gfOPV  *.   gUasprth.  261  111.  275; 

glchter  t.  Ohlcago  •  Srle  R.H.  Pp.,  273  ^i.  628; 

Qg^J'M*****   "j11^  <^r.  22S  111.  139; 

Peter  mmd   Brewing  Company  v.  iteoacd*.  210  Ill.App.153; 

It  is  argued  on  behalf  of  counsel  for  the  Plaintiff 
that  plaintiff  has  a  right  to  hare  his  cense  reviewed  on  a  writ 
of  error  and,  with  this,  we  agree.   Bat,  in  the  absence  of  a 
•ill  of  exceptions,  we  have  nothing  to  consider  except  the 
common  law  record  and  cannot  supply  the  bill  of  exceptions  as 
requested  by  counsel. 

Tfee  Supreme  Court  in  the  case  of  People  t.  Irwin. 
293  111.  51,  in  its  opinion  says: 

■The  record  shows  the  bill  of  exeeptions  was 
never  presented  to  respondent  within  the  time  originally 
faxed  for  presenting  and  filing  the  bill  of  exceptions, 
and  no  application  was  ever  made  during  any  term  of 
court,  before  the  time  fixed  for  filing  the  bill  of 
exceptions  had  expired,  for  s  further  extension  of 
tims,  and,  where  that  is  so,  a  judge  cannot  be  com* 
pelled,  after  the  time  fixed  has  expired,  to  sign  the 
bill  of  exeeptions  and  order  it  filed  nunc  pro  tunc 
as  of  a  da to  previous  to  the  e. Diration  of  tSe  time 
fixed  for  presenting  and  filing  the  same. ■ 

In  the  absence  of  the  bill  of  exceptions  we  cannot 
say  that  the  trial  court  committed  reversible  error  on  the 
trial  of  the  cause, 

FUr  the  reasons  stated  in  this  opinion  the  order  of 

the  Superior  C©urt  denying  the  motion  to  ap  rove  the  stenographic 

report  of  trial  is  affirmed. 

OWm   AfFIHft&y. 
K0LP0lt,P.J.  AID  TATLOR,  J.  MM| 
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J.  C.   LEVI*,  doing  business 
as  J.    (  .   LEVII  *  CftfPAIY, 

Appellee, 


1 


/ 

A.    L.    FKLD*A»,   L.   H.    FfLDHAJI 
and  X.  T&tmAM,  doing  business    ) 
U  rr.LDHAl  BROTHERS, 


250I.A.  629^ 


appeal  m 

MtflUC IP AL  OOTJRT 
OF  OKI C AGO. 


Opinion  filed  October  3,  1988 


MR.  JUSTICE  witSOS  delivered  the  opinion  of  the 


court. 


This  is  an  action  bsead  upon  an  account  for  goods 
sold  and  delivered  froas  January  5,  1936  to  February  SO,  1926, 
inclusive.   The  total  bill  was  for  f2,?61#2S,  shoving  a  credit 
of  12,576,21,  for  merchandise  returned  and  cash,  leaving  a 
balance  of  $185,04.   This  balance  appears  to  be  made  up  of 
a  claim  for  8$  discount  on  the  merchandise  delivered  and  the 
value  of  one  fur  coat  atill  in  the  possession  of  the  defendants. 
The  trial  court  without  a  Jury  found  the  issues  in  favor  of 
plaintiff  Levin  end  entered  judgment  in  hie  favor  for  1165.00. 
It  appears  fro*  the  evidence  that,  on  M*rch  10,  1926,  about  tee 
ucnth*  after  the  date  of  the  first  payment,  the  def end&ntn  sent 
a  check  to  the  plaintiff  for  1584.66,  on  the  back  of  which  van 
the  at* tenant,  *in  full  settlement  of  account  as  per  statement 
attached.*  This  check  was  returned  by  the  plaintiff,  together 
with  n  statement  shoving  the  amount  claimed  to  be  due  and  later 
another  check  ens  sent  to  the  plaintiff,  on  the  back  of  which 
was  the  same  notation,  *in  full  settlement  of  account  as  pet 
statement  attached*,  as  vae  endorsed  on  the  previous  check. 
This  was  accepted  and  suit  subsequently  brought  for  the  be la 
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clelmed  to  be  doe.   It  is  insisted  on  behalf  of  the  defendant 
that  the  acceptance  of  the  cheek  constituted  an  accord  and 
satisfaction  and  that  the  defendants  vara  released  fro*  sny 
farther  obligation  on  said  account.   It  Is  urged  on  behalf 
of  the  plaintiff  that  the  account  was  a  liquidated  account 
and  there  ens  no  bona  fide  dispute  between  the  parties  upon 
which  an  accord  and  satisfaction  could  be  based.   The  rule 
apneers  to  be  sell  settled  in  this  State  that  where  there  is 
a  bona  fide  dispute  between  the  parties  and  the  account  in 
question  is  unliquidated  that  the  acceptance  of  a  check  for  a 
lesser  amount  than  that  claimed  will  amount  to  an  accord  and 
satisfaction. 

The  written  terns  of  the  sale  as  contained  in  the 
statement  attached  to  the  bill  of  goods  provided  that  no  die* 
count  would  bs  allowed.    Defendants  sought  to  wary  the  tern* 
of  this  instrument  by  showing  that  Levin,  an  agent  of  the  plain- 
tiff* made  such  an  agreement  with  the  d*fen<j.ants  at  the  ties 
of  the  sale  as  to  the  claimed  &%   discount. 

Testimony  was  introduced  by  both  aides  on  this 
question  and  it  became  one  of  fact.   As  to  the  fur  coat  which 
defendants  claimed  the right  to  return,  evidence  was  introduced 
on  behalf  of  the  plaintiff  to  the  effect  that  when  a  certain 
coat  was  shown  them  as  being  the  one  in  question,  it  developed 
that  it  did  not  belong  to  the  laintiff.   And,  it  is  argued 
that  the  ©oat  in  question  was  sold  by  the  defen  fs»te  and  that 
they  did  not  have  such  a  coat  as  that  claimed  to  have  been 
purchased  from  the  plaintiff  end  which  the  defendants  elained 
the  right  to  return. 
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Tns  msmorandun  on  the  back  of  tee  Invoice  alan 
contained  a  provision  that  no  claims  would  be  allowed  or 
returns  accepted  after  three  days  after  the  receipt  of  the 
goods  and  this,  together  with  the  oral  testimony  introduced 
at  the  trial,  constituted  a  question  of  fact  relating  to  the 
proposition  9^   to  whether  or  not  there  was  «  boas  fide  dispute. 
the  rule  is  well  stated  in  the  case  of  Tsague  v.  Jftha  E.  Burns 
lflelfr*T  "m  ii  187  III.  App.  22S,  where  the  court  in  its  opinion  says  I 

"It  is  undoubtedly  true  that  the  law  of  this 
State  as  laid  down  by  ita  highest  tribunal  in  a 
long  line  of  cases,  of  which  Oatrander  v.  Scott. 
161  111.  339;  Lapp  v.  Smith.  jflS  tlL  179;  janton 
Onion  OqhIOb,  T'J^i|^6rg^^gS^gg^nT. 
244;  gad  3aow  v.  Srieshelacr.  220  Iirtog.  are  but 
examples,  ie  that  where  there  is  a  bona  fide  dispute 
between  a  debtor  and  creditor  as  to  a  portion  of  a 
dairy  stade  by  the  creditor,  end  the  debtor  sends  to 
the  or  editor  payment  of  the  sun  he  admits  to  be  due, 
with  the  expressed  or  implied  condition  that  it  is  to 
be  accepted  as  payment  in  full  or  returned,  there  is 
an  accord  and  satisfaction  if  the  creditor  retains  it, 
and  the  creditor  cannot  thereafter  recover  the  balance 
he  els ins  to  be  due.    This  carries  the  doctrine  of 
accord  &nd   satisfaction  farther  than  the  law  in  most 
other  Jurisdictions  does.  ****** 

T©  the  first  of  these  questions  our  answer  is 
affirmative.  Although  we  do  not  find  in  the  decisions 
in  our  own  State  any  directly  in  point,  ws  think,  in 
reason,  that  the  existence  of  bona  fidee  in  the  dispute 
on  the  part  of  the  debtor  in  such  cases  is  a  question 
of  fact,  end  as  sueh  belongs  to  the  Jury  to  decide, 
It  cannot  be  that  a  debtor  shows  such  good  faith  merely 
by  asserting  it.* 

la  the  ease  at  bar  the  case  waa  tried  by  the  court 

without  a  Jury  end  every  intendment  should  be  indulged  in  favor 

©f  the  correctness  of  its  findings.    This  court  cannot  say, 

as  a  matter  of  fact,  th*t  the  question  of  bona  fides  is  so 

manifestly  la  favor  of  the  defendants  that  it  should  set  aside 

the  finding  of  the  trial  court  on  that  ground. 

Tor   the  reasons  stated  in  this  opinion,  the  judgment 
•f  ths  ferial  court  is  affirmed. 

boldcm,  P.J.  A*n  TAYLOR,  J.  00108*?  AFrXSMD. 
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M.S.    PADCAf.    trading  as 

a.i.  i4»**t  *  mi« 

Appellee, 
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iOllClPAt  eOfJRT 


IBSAC  TbCKil*,    trading  es 
I.    '    ;«*  *   CO., 

Appellant. 

Opinion  filed  October  3,   1938 

•R.   JVtTlCfc   msc*   deliver**  the  apiaioa  of   the 
court. 

This  ie  en  appeal  from  a   judgseat  in  favor  of   the 
plaintiff,   M.   91.   Padway,   tyadiF*p;  ae  X.   8.  fadiray  *   Son,   against 
the  defendant,   lease  Tucker,   trading  as  1.   tucker  #   0©.,   for  the 
sua  of     500.     The  cause  erne  heard  by  the  trial  Judge  without  a 
Jury  and  f ron  that   judgment  thia  bnaenl  wae  perfected  to  this  oour 

The  statement  of  clain  is  for  goods  and  aerehsndise 
sold  and  delivered  by   the  plaintiff   to  the  defendant.   The  affi- 
davit of   defense  denies   the   indebtedness  and  charges  that  the 
plaintiff  agreed  to  deliver  £44   sheep  lined  vests,  but  filled  so  t 
do  and,  instead,  delivered  &  aunber  of  vests  vhicfc  urere  leather 
lined  »ad  which  were  not  ordered  or  jmrohaeed  fron  the  plaintiff 
and  were  re  t\*  rued. 

The  plaintiff  P*d*ay  on  the  trial  testified  that  he 
had  a   talk  with   Tusker,   the   defendant,  about  certain  coats  and 
that  ©a  Thursday  jtomlng  he  celled  aith   the   coats  and  delivered 
then  aad  told  bin  that  it  was  a   job  lot  end  took   then  out  of  his 
ear  sad  took  then  in  to  the  defendant* e  plane  of  business    *nd  thai 
they  thereupon  agreed  on  *  rriee  of  14.00  ?,er  garment  aad  th%t  the 
total   bill  amounted   to  $976,90  aad  that  on   the  next  day  he  receive 
fron  the  defendant    a  check  for  $476.00  on  account. 
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Oa  behalf  of  the  defendant,  ona  Otto  B.  Lyng  teeti- 
fiad  that  ha  was  employed  by  the  defendant  aa  a  salesman  and 
that  the  plaintiff  submitted  aamplea  of  the  rests  to  Kin  la 
April  of  1924,  and  that  ha  discussed  with  the  plaintiff  the  ques- 
tion of  the  delivery  of  the  ooata  on  several  occasions  prior 
to  the  delivery.   He  testified  farther  that  the  plaintiff  deliv- 
ered the  nerohandlse  on  Sunday  and  the  boya  were  not  working  so 
that  the  good*  could  not  be  inspected.   Testified  further  that 
plaintiff  stated  he  needed  some  money  for  his  payroll  end  Mr. 
Tucker  said  he  would  make  out  a  check  for  £478.00,  leaving  a 
balance  of  fSOO  subject  to  the  approval  of  the  merchandise, 
Teetlfied  further  that  the  goods  were  not  all  sheep  lined  and 
that  about  one  third  were  soiled  and  lined  with  split  leather 
and  other  materials. 

Certain  correspondence  between  the  parties  was  in* 
troduced  in  evidence  from  which  It  op  ears  that  the  defendant 
was  seeking  to  abrogate  the  sale  on  the  ground  contended  in  a 
oo— unlcation  of  April  11,  1924,  vis.,  that  it  die*  not  see*}  that 
the  defendant  would  be  able  to  use  these  garments.  It  is  in* 
aleted  oa  behalf  of  the  plaintiff  that  the  sals  was  a  completed 
sals  of  a  job  lot  and,  therefore,  not  diviaible,  and  that  they 
were  purchased  at  the  time  subject  to  inspection  and  that  the 
next  day  a  check  was  paid  on  account  and  that  this  payment  con* 
stltuted  an  account  stated. 

It  is  insisted  on  behalf  of  the  defendant  that  they 
were  received  subject  to  Inspection  and  that  after  the  inspec- 
tion they  were  rejected  and  that,  therefore,  the  defendant  was 
not  liable  for  the  rejected  serchandiee. 
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Hi*  question  involved  Is  one  purely  of  fact  and  the 
trial   court  bad  the  advsntage  of  seeing  and  hearing  the   wit- 
nesses and  weighing  the  testimony  offered  on  behalf  of  both 
pprtiee.      The   trial   court  evidently  was  of  the  opinion  that  the 
delivery  was  a   job  lot  and  that  the  price  was  agreed  upon  after 
Inspection  and  that  there  was  a  payment  on  account  on   the  follow* 
ing  day   and  that  the  defendant  bed  a  full  opportunity   to  have 
rejected  before   paysent.      There   ie  evidence   to  support  this  view 
and  we  find  no  reason  fo*  disturbing  the   finding  of  the   trial 
court. 

For  the  reasons  stated  in  this  orlnion  the    judgment 
of  the  Municipal  Oourt  is  affirmed. 

hgldou,  f.j.  aso  taylor,  <?.  tngfwu 
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Opinion  filed  October  3,   1938 
*R.   JUfeTlci    lium  delivered  the  opinion  of  the 
court* 

This  e*?e  comes  to  tMa  court  upon  *  writ  of  error 
to  the  circuit  Court  of  Cook   bounty  to  review  s  judgment  is 
fftwor  of  £M*«b*th  Lohr,   plsiotiff,  against  H.    Sarhssan  Cartn«* 
Oo.,  a  corporation,  defendant,     The  case  *se  tried  before  a 
jury  and  resulted  in  a  verdict  of  * 4,200  la  favor  of  tie  plsin- 
tiff  and  upon  this  Terdiet  jud^sent  *ts  entered,   to  the  entry 
of  «hicfc   judgment  the  defendants  excepted. 

The  declaration  charged  that  the  ,-1*.  in  tiff  was  In- 
jured hy  reason  of  the  negligent  manner  in  ehioh  a  certain  auto- 
soblle   truck  owned  by  tfee  defendant,  H.    sdnrkxann  'Jertsge   Oo.t 
was  m&nnged  and  operated,     v&ergee  further  tfeet  tac  slats tiff 
una  *t  the  tine  of   the  *c«ide*t  la  t*e  awards*  of  due  aero  far 
her  own  eafety  and  that  the  track,  at  tha  tine  of  the  s  oddest, 
ana  under  the  control   cud  a»a*.ge*ent  of  Salsa  Ssfeviaaem  sa* 
una  e  aervaat  and  Rgent  of  the  defendant.      3tsricg  the  course 
of   th«-   trial,   the  defendant  £  nasi  nana  «et  diamissed  out  of  the 
notion  and  the  cause  was  oontiaaad  as  ta  K.   gerkansa  Cartage  0©., 
a  oorror  tijn,  a«  the  sole  defendant.     Ha  csiat  is  nade  hy 
defendant  as  ta  the  deeding*  nor  li  it  insitted  th*t  the  driver 
Sehwlaasn  **s  net  guilty  of  negligence  st  the  tine  of  the 
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accident  nor  that  the  plaintiff  was  not  la  the  exercise  of 
due  oaro  and  caution  for  her  ova  safety. 

Two  points  are  urged  aa  ground  for  reversal  of  this 
judgment:   First,  that  the  driver  of  the  truck ,  Schwinnen,  at 
the  tine  of  the  accident,  was  not  acting  within  the  scope  of 
hie  employments  second,  that  the  trial  oourt  erred  la  admitting 
the  testimony  of  two  witnesses  concerning  ■  conversation  between 
Barkmann,  President  of  the  defendant  company,  and  the  driver 
Schwinnen  it  ft  certs In  police  station  la  the  City  of  Ohioago 
after  the  accident  had  occurred. 

From  the  facts  and  circumstances  in  evidence,  it 
appears  that,  on  October  2,  1924 ,  about  8:00  o'clock  ft*  the 
evening,  the  plaintiff,  Elisabeth  Lehr,  and  her  sister, 
Georgia  Sadly  Lohr,  had  started  to  cross  mfpttiMMMM  from 
the  southwest  corner  and  had  taken  one  step  off    the  side* 
walk  when  the  truck  in  Question,  driven  by  said  Sehwimneu, 
turned  the  corner  of  Lincoln  avenue  in  a  southeasterly  direction 
sad  struck  the  plaintiff.   The  truck  continued  on,  but  a  police 
officer  climbed  over  the  tail  gate  end  forced  Behwlnaem  to  etop 
the  truck  and  then  arrested  him,  taking  him  to  the  Berth  Eobey 
street  police  station.  It  aprears  further  fros  the  testimony 
that  Henry  Bsrkmaaa  was  the  president  of  the  H.  ^rtesana  Cartage 
Co.,  defendant,  and  that  the  company  did  a  teaming  sat  hauling 
business  for  the  Clark  Coal  C0srpsny;  that  Barkmaam  errived  at 
the  garage  where  the  truck  was  tept  sbout  5:00  ©•eieek  in  the 
evening,  but  Schwlnnen,  the  driver,  hsd  not  returned  with  the 
truck.  Thereupon  he  sent  his  eon  out  to  make  a  search  for  it. 
It  appears  further  that  Keleey,  an  employee  of  the  defendant 
company,  had  directed  Schwinnen,  between  3:00  and  4:00  o'clock 
in  the  afternoon  to  take  the  truck  to  the  garage.  It  also 


%•  *«itn#x*  mi         m  mm  i 

■ 

%+  -,*>©*  «f£  toa  »**  <**»**»**  *At  It  »«i  *  «4t 

}M©9    «fr$8MKfl«    •«#    \9    \O0tdt***    *U 

.  -  ■     i:  ;.  ;         mi    r->t -i  ■:  .-■    ...   ■     ^le 
*t   ^aa^r-hr*  <ii  ftftftsataiK&Yla   -a*  eto«l  «f*  soft 

«•£  1st  <f*#*  na-o  IT 

■     •  f  ■«•  •     -      *•:-.•••  v   ..  »■  •■-     v        ;i...  ■  v*  ::  .:     .       -     -! 

OffaH  a  *mf  ,00  U— t»mn  *3*i#  ->ff"  *#*  ate****  b*« 

;-■•-.    .-«     ;--■;■.        >        -^-.-       ■,       **    I     UM     WM    **■!    M4fcif0    HAttfe* 

*•*»*  •'**«?  *rf*  •#  ad*  3** jf **   **irf  h9f***xs  m*m  hm  Hut  ** 

w&muii  g»»mh*g  ,  -■*»  ■wtintfjll  fcortl  #jrf# 

ytfftw*  m»  i«l«**#  ,i*«.*u>o  tH  #a*f  Sum  « tet*0*t«fe  » .«o 

■•*'.  ■••..  "•-        •:;.;•-:■  ?        ■  ..:  i  :•'■■ 

MIT    tf**9   *■■!■«  II?    #*0   fei*rf    ,*•* 
•  *i    Vi't    4&XS»«    «    ***»  0#   4"i<v   iSOft    *U    *fl»*   «ti   WCKI—  Tlli^T       »JIMFll 


-   3  - 
appear*  fro*  the   testimony  that  Schvinnea,   on  the  day   in  ques- 
tion, was  on  the  payroll  ox   the   defends  at  coapaay  and  that  the 
truck  was  the  property  of  the  defendant  and  bore  on  its  tide* 
the  words:     •«•   ttarfceaaa  tfert&ge   Oo.* 

It  appears  that  Robert  aarkaaaa,   eon  of  the  &ree- 
ident  of    the   company,   drove  t -round  the  neighborhood  where  they 
thought  the   truck  aigbt  he  end  dieeovered  it  on  Fullerton  are* 
au»,  hut  that  Sehwinaea  was  act  on  the   truck  and  it  was  la  the 
poeeeeeion  of  t*o  strangers;    that  he  turned  off  the  9* itch  of 
the  truck  Hal  directed  hie  companion,  a  ana  named  Buepea*     to 
watch  it  and  thea  vent  into  a   garage  to  telephone  his  father* 
thea  he  caae  out  the  truck  was  gone  and  they  again  aeerchad  for 
It  and  found  it  ae-*r  the  corner  of  areeaview  3ad  Qlybcurae  ave- 
nue  aad  that  at  thle  tlae  Sehvlnnea  was  driving  it*     Robert 
aarkaaaa  naked  hia  where  he  van  g?l*g  end  he  said  to  the  garage 
aad  that  they  thereupon  foil  eared  the  truck,  hut  when  it  oaae 
to  the  corner  of  Oortlandt  n.n6  Glybourne  streets*  there  van  a 
railroad  track  across  the  street  aad  freight  earn  were  being 
operated  over  the  crossing;   Schvinnen  deeve  to  the  east  side 
of  the  street  sac  cut  around  the  train  aad  the  witness  s&rkaaaa 
van  not  ?ble  to  get  by  and  sgaln  lost  the  truck* 

It  appears  further  free  the  testimony  that*  about 
t:00  o*  clock  of  the  saae  evening,  Meary  Sarkamau,  president  of 
the  defendant  company,  ens  notified  at  his  hoae  that  *-  efrwinaea 
was  locked  up  at  the  ^ebey  street  police  station  sad  thereuaoa 
proceeded  to  that  place,  arriving  there  about  8:30.  at  which 
tiae  he  had  the  conversation  with  Sobwianea  which  was  admitted 
la  evidence  and  assigned,  as  error  in   this  proceeding. 
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Martin  Mullen*  a  witness  called  on  behalf  of  the  de- 
fendant,  testified  that  he  ess  a.  eaptlaa  of  police,   etationed  at 
the  polloe  station  in  cueetlon,  and  that  he  had  a  conversation 
with  rch*innen  and  that  he  told  hia  he  was  delivering  ooal  and 
vent  to  hie  Mother's  home,   where  he  had  supper,  and  that  he  picked 
up  the   two  sen  and  they  had  a  drink  end  that  he  was  on  the  *ay 
to  meet  seae  girls  st  the  time  of  the  accident.   The  evidence 
does  not  show  that  Sehviaaen  ess  intoxicated. 

To  the  declaration  filed  in  this  cause  the  defendant 
filed  a  plea  of  the  general  issue  «nd  a  special  plea,  denying 
that  it  was  possessed  of,  operating,  or  annaging  the  truck  in 
question  at  the  tine  of  the  accident;   charging  further  that  the 
driver  of  the  truck  at  the  tiase  of  the  acoident  was  not  then  and 

e 

there  the  servant  of  the  defend  at. 

Thie  plea  placed  the  burden  of  proving  agency  upon 
the  plaintiff,    out  the  facts  ascertainable  from  the  evidence  no 
clerly  indicate  ifjMMj  on  the  day  in  question,   that  the  prasua- 
ption  of  agenoy   continues  up  to  and  including  tbe  time  of  the 
acoident,  unless   this  presumption  is  overooae   by  evidence  suffic- 
ient on  the  part  of  the  defendant. 

then  the  facts  bee*ae  established  that  the   truck  in 
question  was  thf    truck  of  the  defend  nt  company  and  that  Sehwinnen 
was  on  the  payroll  of  the  defendant  on  the  day  in  eueetion  s4Ma 
wae  directed  to  return  the  truck   to  the  garage,   the  plaintiff  had 
■ade  out  a  prima  facie  ease  of  agency  and  it  ie  ©reauwed  tfeis 
agency  continued  to  and  including  the  ti«e  of  the  accident.      It 
devolved  upon  the  defendant  to  show  that  the  agency  was   terminated 
or  that  the  servant  at  the  tiae  was  not  acting  within  the  scope 
of  hie  eaployaent.   jtvaj.e  v.  Morton  gait  On.   33 9  111.   446. 
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The  oueetlon  as   to  whether  or  not  tat   driver  of  the 

truok  »m  serving  bis  aatter  at  the  tiae  of  the  accident  was  9 
question  for  MM    jury  and  froa  the  facte  in  this   oaee  wa  can  not 
tay,   as  t  atttsr  of  law,   that  the  verdict  ie  so  sanlfeatly  Against 
the  weight  of  the  evidence  that   it  would  necessitate  a  revereal 
of  the   Judgment  on  that  ground.      It  ie  etrennouely  urge*  that  the 
court  was  in  eTror  in  adaitting  a  conversation  between   ftarkaann, 
the  president  of  the  defendant  company,   and  Schvinnen,   the  driver 
of  the  truck,   a~t  the  police  station,   which   took  place  at  appro*- 
iastely  9j00  o'clock  in  the  evening  of  the  day  of  the  accident. 
Two  witnesses  on  behalf  of  the  defendant  were  peraittcd  to  testify 
that,  at  ths  police  station,   they  heard  Bnrkaaan  ask  schwinnen 
where  he  had  been  with  the  truck  and  that  he,   ^chwinnen,   stated 
that  he  had  delivered  a  load  of  coal  at  4:4*  p.iu   and  that  he  had 
lost  hie  magneto  pencil  and  had  a-siked  back   to  Leavitt  street  for 
a  new  one.     It  ie  urged  ae  error  that,  the  statement  of  Scbvinnen 
was  inadiaiealble:     if* ire t,   b«cRuee  it  was  an  attempt  to  establish 
agency  bjr  the  agent,  after  the  agency  had  terminated;   and  second* 
that  it  wee  an  atteapt  to  establish  liability  by  a  statement  of 
the  agent  after  the  accident.     Ae  to  this  last  objection,   tht 
statement  adaitted  had  no  bearing  on  the  oueetlon  of  liability 
and,   on   that  ground,   would  therefore  not   be  objectionable. 

at  to  the  objection  urged  that  It  was  an  atteapt  to 
establish  agency  by  a  statement  of   the  agent,   it  appeart   from  the 
record  that  the  wltneee  Mullen,    the  police  captain  at   the  Pobty 
ttrtet  ttation,   wat  interrogated  by  counsel   for  the  defendant,  $t 
or  about   the  saae   t'iae  and  at  the  saae  place   in  regard   to  state- 
aentt  made  by  £  eh win nan  and  that  this  witness,  on  direct  examin- 
ation,   testified  to  que«tione  put  by  hia  to  Sohwisnen  and  answers 
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of  Sebwinnee  to  these  cue  ail one  as  to  the  *anner  la  which   the 
accident  happened  and  as   to  facts  concerning  whet  bo  was  dolkg 
nt  the  tins  of  the  accident  and  prior  thereto.      If  for  no  other 
reason,    the  defendant  would  be  precluded  froa  objeoting  to  this 
line  of  interrogation  where  defendant,   itself,  had  adopted  a 
sisllar  line  of   interrogation  and  questioning  of  its  own  wit- 
ness and  concerning  statements  aade  by  Gchwinnen  for  the  purpose 
of  eliciting  inferos tlon  to  show  that  Sehwlnnen  at  the   time  of 
the  accident  was  not  in  the  employ  of  the  defendant,  nor  acting 
within  the  scope  of  his  eaploysent.     moreover,  as  we  hare  already 
stated,   the  statement  of  Sebwlnnen  was  elicited  by  Questions 
put  to  hln  by  the   president  of  the  defendant  oo«|.*ny,  and  if 
they  tend  to  prove  agency,    the  defer, dan t  could  h*we  no  ground 
to  object  because  of  that  fact  shore   the  declarations  were  brought 
about  by   the  act  of   the  defendant   through   its  principal  officer. 
Moreover,  under  the  rule   th*»t  the  Agency  bowing  been  once  estab- 
lished the  preeuaption  continue®,   the  plaintiff  was  entitled  to 
have  his  theory  of  the  e«.ae  presented  to  the   jury  by  showing 
that  the  delay   in  returning  the   truck   to  the  garage  was  caused 
by  tbe  loss  of  the  Magneto  pencil,   which,   it  is  admitted,  was 
wi tally  necessary  In  tee  operation  of  tbe  truck. 

Plaintiff's  theory  of  the  case  was  that  Sehwtnnen 
won,  at  all  tlaee,  during  the  day  in  question,  up  to  the  tiste 
of  the  accident  and  thereafter,  tbe  IgMt  of  the  defendant. 
Defendant's  theory  of  the  os.ee  was  that  the  agency  terminated 
prior  to  the  tine  of  the  accident.  Each  side  was  entitled  to 
present  evidence  to  eustsia  its  theory  of  the  oase  and  the  tea- 
tiaoay  should  be  admitted,  properly  safeguarded  by  proper  in- 
structions,     no  objection  appears  in   the  record  to  be  a&de  on 
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account  of   Hli   giving  or  rrfvelng     of  instruction*  end  »•  ere  of 
tht  opinion  thwt  the  testimony  into  adaiselble. 

(or  the   re«eon&  atated  In   title  opinion,    the   Judfeaent 
of  the   Circuit  Court  ie  affirmed. 


HOLDOIS,    P«J.    IIG  TAYLOR,    J.    mm. 
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The  statement  of  olai®  filed  to  this  ease  charges 
that  the  tlaiatiffs.  Baa  Aadreweoa,  Alfred  L.  Sanson  sad 
Charles  Nielsen,  co-partners,  doing  business  as  Aadrew»on 
Furniture  Cosspaay,  sold  and  delivered  to  the  defendants, 
Carl  Sanders  and  Hsrriet  9&nderc#  hie  *lfe,  certain  furniture 
sad  household  rtielee  at  their  instance  and  request  sad  that, 
after  allowing  all  proper  credits,  there  wae  due  upon  said 
account  the  sust  of  $390.05.  Service  was  had  upon  the  defend* 
ant,  Harriet  Sanders,  and  returned  "Hot  Found*  as  to  the 
defendant,  Curl  Sanders.   T©  this  statement  of  claia  Harriet 
Sanders  filed  her  eertaia  aaended  affidavit  of  aerits,  cfc?>rg- 
ing  that  she  directed  the  plaintiffs  to  repossess  said  forai- 
ture,  but  that  the  plaintiffs  refused  so  to  da  sad  aotlfied 
the  defendant,  Harriet  Senders,  that  they  hai  adjusted  the 
natter  with  the  defendant.  Curl  Senders,  who  had  promised  to 
pay  the  entire  account  and  that  the  laintif f s  would  not  make 
any  claim  ag^inet  her. 
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The  ease  vac  tried  before  a  jury  sad  retrained  la 
a  verdict  finding  the  lssuee  in  favor  of  toe  defendant  aal 
against  the  plaiatiffe.   Hftl  a  for  a  new  trial  was  overruled 
aad  judgment  entered  oa  the  verdict,  from  which  judgment  thie 
appeal  la  parfected. 

rreei  the  facta  It  appear*  that  the  defendant*, 
Ctrl  9«ndere  and  Harriet  Sanders,  were  husband  sod  wife  ant 
the  claim  against  the  daf en  Jan t  here  1«  baaed  upon  the  statutes 
providing  that  the  erpenaes  of  the  family  shall  be  chargeable 
upon  the  property  of  both  husband  and  «rife#  or  either  of  them, 
In  favor  of  creditors. 

It  appears  that  at  the  time  of  the  purchase  of  said 
furniture,  the  smld  defendants  were  living  together,  but,  that 
later,  they  separated  sxid  the  defendant  here  instituted  proceed* 
lags  for  divorce  and  informed  the  plaintiffs  to  that  effect. 

It  is  stipulated  by  counsel  that  the  value  of 
the  property  delivered  and  unaccounted  for  amounted  to  #370. 
It  appears  further  that  the  parties,  plaintiffs  and  defendant, 
knew  of  the  separation  and  that  the  defendant  here,  Harriet 
Sanders,  requested  the  plaintiffs  to  get  their  money  from  her 
husband  and  further  Informed  the  plaintiffs  that  she  had 
prospective  purchasere  for  the  property  and  she  would  see  that 
they  got  their  money  if  the  property  was  turned  over  to  her. 
She  stated  further  in  her  testimony  that  she  fcftl  a  later  con* 
versa t ion  with  Mr.  Aadrewson,  one  of  the  partners,  and  he  in- 
formed her  that  satisfactory  arrangements  had  been  made  and 
that  Mr.  Sanders  desired  to  use  the  apartment  and  the  furniture 
and  mould  see  that  the  payments  were  nad*  promptly  and  that  it 
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wu*  ell  right  with  Ma  and  thet  he  sew  bo  reason  for  taking 
tha  furniture,  ao  long  aa  the  payments  had  been  aade  promptly 
up  to  data.   She  teat if led  that  Mr.  Andrewsoo  told  her  that 
ha  had  consented  to  the  reaov&l  of  the  furniture  by  Kf. Sander* 
froa  1040  Roeaaont  avenue  to  Mason  avenue.  It  is  apparent 
that  the  defendant,  C8rl  Sanders,  haa  since  dlsapr eared  and 
the  furniture  haa  been  loat.   This  conversation  was  in  August 
or  Sep tenner  and  aha  had  no  further  conversation  with  hia, 
nor  did  ehe  hear  anything  about  the  natter,  until  March  of 
the  following  year. 

Xt  is  insisted  that  there  was  no  valuable  con- 
sideration jseving  froa  the  defendant,  Harriet  Anders  to 
the  plaintiffs,  to  sustain  her  position  that  the  plaintiffs 
had  released  her  froa  obligation.   This  question  was  properly 
presented  to  the  ;Jury  for  their  consideration  and  the?  feuaa" 
In  favor  of  the  def«n*!»nt,  and  we  nee  no  reason  for  disturb- 
ing their  verdict. 

In  refusing  to  repossess  the  furniture  and  permitting 
the  defendant,  Curl  Sanders,  to  reaove  it  and  denying  the  de- 
fendant here  an  op  ortunity  to  take  the  furniture  and  pay  for 
the  ease,  the  plaintiffs  deprived  the  defendant  of  a  valuable 
right  and  by  their  conduct  *X9   estopped,  froa  proceeding  against 
bar  on  the  account  set  out  in  their  statement  of  olaia.  Plain- 
tiffs were  fully  aware  of  the  facts  and  circumstances  existing 
at  the  tine  and,  by  looking  to  the  defendant,  Carl  Sanders, 
elected  not  to  proceed  against  the  wife. 

for  the  reasons  stated  in  this  opinion,  the  judgment 
of  the  Municipal  Court  is  affirned. 

flOUW,  F.J.  AMI  TAYLOR,  J.  COsCtm* 
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T*X£  MOTOR  CA*  CO.,  «  eoTrcra- 
tioa,  .fOBttH  F.   9*  CSAFF  *nd 

william  on   , 

Appelleee, 


V. 


IH  R.  ££1HIR,  Keyor  of  tae 
City  of  i~*?iCRf©#  rs*±- 

ruti  n  Oouaaal  of  th*  City 
Of   Chic      O,   *C?l0A.Sf   A. 

waytyi»*ea4»at  of  relic*  of  the 
City  of  Chiaaga,  4*11*8  I.  Jt«CAKr  I# 


A*tict*at  Corporatism 

tb«  3i«i  of  cfeiee^o,  *•*•  J 
- ,     acretery  of  the 

Vehicle   LiOCOee  CoffiJRisfftOB 

City  of  Chica4o, 
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Aapell*nte  file*  kereia  tfeeir  actiea  far  lea** 
to  fii«  rerly  brief,       A^psllee*  bare  filed  ©ouster  ernggestioae 
in  o;-poeiti  4S  thereto  »m&  H«*  *  not  ion  to  dlsala*  tbs  sppaajl 

Tfce  record  aba**  tl»t  this  eauaa  «aa»  befor*  us 
oa  aa  appeal  ay  the  defeadaata,  *UXi*»  •'•.   r-ee<*r,  iaf**  «f 
tfee  City  of  C^iesfa,  rrescis  5.  Baaob,  Corporatic*  Counsel 
#f  tae  city  of  ChiaaajOa  K©rgaa  A.   Colliee,   3ap*rlB.tet»a££t  of 

Ut  of  tb*  City  of  Gbic&sa,  Jeaae  I.  Me&trtby,  As*i  etaat 
Corporatiia  Cotnacl  of  the  City  of  Chleage,  Lt.   J««ee  J. 
£iH*oky,  Secretary  of  the  Public  Vehicle  Uoeae*  CoKsritissiom 
of  the  City  of  Chic  go,   froai  a  decree  iaeaa*  ottt  of  ibe  Cir» 
cult  Court  of  C*>ok  County  by  Tirtae  of  which  th?  defea4»ftt« 
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•re  restrained  and  enjoined  frora  prosecuting  certain  oases 
pending  tn  the  ?%nic:pal  "ourt  of  Chicago,  against  the  com- 
plainants the  !>e  Luxe  Motor  C»b  0o##  a  corporation,  Joseph 
F.  CeQraff  and  finiai  Merkel. 

The  oases  In  the  Municipal  ^ourt  charged  the  com- 
plsinsnts  here  with  violating  section  43a  of  the  Illinola 
Motor  Vehicle  Lav  »nd  section  3917  of  the  Ohlpsgo  Municipal 
Code  of  1922. 

Plaintiffs  urge,  and  we  be; leva  on  good  grounds, 
that  the  brief  of  the  defendants  does  not  con  ly  with  Rule 
19  of  this  court.   Rule  19,  ref erre  i  to,  provides  in  pert 

as  follows; 

"The  brief  of  the  party  bringing  the  cause 
Into  thie  court  shall  contain  a  short  and  dear 
statement  of  the  case,  showing:  first,  the  font 
of  the  action,  how  the  is sues  were  decided  in  the 
trial  court  &nd  whether  by  verdict  or  finding  of 
the  court  or  upon  a  report  of  the  Master,  and  what 
the  Judgment  or  decree  was  J  second,  the  nature  of 
the  pleadings  sufficiently  to  show  what  the  issues 
were  and  to  present  any  question  subject  to  review 
ariaing  on  suci  pleadings;  thirds  in  oaaes  depend- 
ing up  n  the  avid  noe,  the  leading  faote  which  such 
evidence  proved  or  tended  to  prove,  without  Quota- 
tion of  evidence,  discussion  or  argument  and  with- 
out detail j  and,  fourth,  s  terse  outline  of  the 
prlnoipal  points  relied  upon  for  reversal.   The 
statements  of  facts  so  made  may  be  taken  to  be  accur- 
ate and  sufficient  unless  the  opposing  party  shall, 
in  hie  brief,  in  like  manner,  point  out  Therein  It 
is  inaccurate  or  insufficient.   The  statement  of 
the  oase  ehall  be  followed  by  *  brief  of  the 
points  relied  upon  and  the  authorities  to  sut>sort 
then.  •  •  ** 

From  an  examination  of  the  brief  in  -uestion 
It  is  clear  that  it  does  not  contain  a  short,  olear  statement 
of  the  oase,  as  provided  by  said  rule,  nor  the  leading  facts 
which  the  evidence  tended  to  prove,  nor  a  terse  outline  of 
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the  principal  points  relied  upon  for  reversal  nor  aseignsoata 
of  error.     Tha  brief  proceeds  to  eet  out  slaoet  in  full   the 
rerloue  pleading*  end   then  proceed e  to   pet  out  the  testimony 
of  certain  witnesses  snd  then  proceeds  to  srguo  the  case,  eit- 
in«  authorities,  without  stating  »  terse  outline  of  the  prin- 
cipal points  relied  upon  for  reversal  end  does  not  include  s 
brief  of  the  roints  relied  upon  and  the  authorities  to  eu  port 
the*,  **  provided  by  said  rule.         fallowing  the  *i>gu»eat  wn 
find  certain  o»ees  listed  under  certain  headings  which  »oy 
here  been  intended  for  points  ao<3  authorities,  or  »ay  lM  eon- 
•idejred  sa  pert  of  the  f?o**eral  argwnsnt. 

Th«  isoj*  of  this  ooert  sad  of  counsel  srfco  ere 
rehired  to  answer  oneh  *  brief  is,  necessarily,  increased 
oy  reaocja  of  the  failure  to  chafer*  to  the  rule  es     rovidad 
for  in  tils  court.       It  U  almost  impossible  to  hunt  out  and 
discover,  und"     such  a  brief,  msch  points  ns  are  discussed 
for  the  consideration  of  this  court  as  grounds  for  rOOStfOOl 
sad  necessarily  oqnally  on  difficult  for  counsel  in  ans^erine; 
on  id  brief  to  decide  whet  points  or  assignments  of  error  ere 
necessary  to  answer  in  order  to  nest  *  brief  of  this  eh&r^cter. 
gtronl  ▼.  Innols.  245  111.  App,  607;  fosort  v.  gbafraers  * 
Wlllisoo.  307  111.   A pp.   *67. 

Sy  reason  of  the  failure  of  coaplsinanie,  appellants 
&era,   to  file  a  brief  in  conformity  with  the  rul*s  of  this  court, 
tae  ooli  cause  is  dl aniseed  end  the  action  to  file  reply  briefs 
instanter  is  denied. 
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SAIUX  ■•   fcoWEALI-  and 
OKOKOT    r.  *oPO» ALD, 

Plaintiffs  in  Srror,  )     SKECE  TO  SBPEfcl©*  COUBT, 


ECTIS  X.   BAitTL£l*T, 

Z-e  fend  ant   in  &rror* 

MB.   BU6SIDZSG   JXteflCS  WtSUH  I&LXVBHBfi  tSB  Oi'ISIQS  OF  TE£  C06RT. 

This  srit  of  error  is  prosecuted  to  reveree  as  order  ef 
the  superior  court,  snter«c   July  e,  192? ,  direct lag  the   issuance 
of  ft  writ  of  &*:  ietrjice   to  dispossess  cempia  lnaats,   Sarah  S*  and 
Oeorgc  T»  hcl  onalC ,   of  premises  known  aa  111&3     outh  ^ehXand 
avenue,   (Morgan  Park),  in  Chicago,   Illinois* 

On   August  20,  1913,   complainants  filed  their  bill  against 
defendant,  B^rtlett,  praying  for   the   specific  performance  of  a  con- 
tract that  he   had   aac'e  for  a  conveyance   to  them  by  quit-claim  deed 
(under  eett&tn  cone  it  ions)   of   E?id  premises,  of   *hich  they  «ere  then 
in  possession,  and  for  further  relief*         fter  Br.itlett  had  filed  an 
answer  and  a  supplemental  answer,  and   evidence  had   seen  taken  before 
a  Raster   in  chancery  and  he  had  filed  hie  report,  a  dec/ea  was  entered 
on  October  1,   1925 §  therein  the   Court,  after  asking  muse  roue  findings, 
ordered   that*  upon  complainants  paying  certain  Jiioneys   to  Bartlett,  he 
execute  said  deed   to  thea,  etc.     From  this  decree  iJ&rtlctv  perfected 
an  appeal   in  the   Supreme   ^ourt,  and  on  February  id,   1937,   said  decree 
there  »a*  rower eed  anc   the  cause  was  remanded   "with  directions  to  dis- 
miss the  bill  for  went  of  equity. *      (524   111,   549,  SU9.)     On  March  5, 
1927,  the  mandate  of  the  Supreme   Court  ess  filed.     On  June  27,  1927, 
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Bar tie tt   filed   a  petition   (to  which  a  copy  of   who  opinion  of  the 
Supreme  Court  was  attached)   alleging  that  complainants  wero  still 
in  possession  oi"   tho  premises  wrongfully,   and  jpapftnjj  that,  "in 
accordance  with   the     upreae   -eurt  t  ecisien,*   an  order  bo  entered 
con:  ending  complainants   to  dellYsr  posses*  ion  of   the  press  i  see  to 
hi*  (lartlett)  within  a  ehert  &*y  to  be  fixed,  and  that,   upon  their 
failure  bo  to  do,  a  writ  of    assistance  isaue*       On  the    mm  day  the 
Court  entered  an  order,   U)    that  complainants  deliver  possession  of 
tho  premises  to  ccfendant  within  fire  days*   (a)   that,   in  case  of 
their  failure  eo  to  do,  a  writ  of  assistance  issue}    (3)   that  com- 
plainants'   bill  of  complaint  be  dismissed J  and   (4)   thit  defendant 
hare  Judgment  against  complainants  for  easts,   etc.     On  July  1,  1927, 
complainants  filed  their  petition  objecting   to  the  court  issuing  any 
writ  of  assistance  or   taking  "&y  further  steps  in   the  oause  sore   that 
of  carrying  out  the  mandate  of  the     apreme   Court  anc  dismissing  com- 
plainants*  &111  for  *««t  of  equity*     On  July  6,  13*7,  the  parties 
appeared  and   there  wft*  a  hearing  on  both  petitions,  resulting  in   the 
court  denying  conplalnants*   petition  that  n  writ  of  assistance  do  not 
issue,   and  granting   the   pe.ition  of  defendant   that  a   srlt   of  assistance 
do  immediately   issue   to  deliver  possession  Of  the  premises  in 
question  to  defendant*     it  will  be  aotleec    that  shea  the  order  of 
July  6,  1927,  5rb  entered,   the  court  had  prior  thereto  (on  June  27» 
1927}   ordered   the  dismissal   of   complainants'   bill. 

e  are  of   the  o   i   ion   that   the   eourt   was  without  authority 
or  jurisdiction  to  enter   the  order  of  July  6,  1  27,  or  to  enter  those 
portions  of   the  order  of  June  27,  1927,  cUr^eting  complainants  to 
deliver  possession  of   the  premises  to  defendant,  etc.     The  eeuit 
only  hud  the  authority  to  carry  out    the  mandate  of   the     upreae 
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Court,  Tie,  dia*ise  coaplainants'   bill  for  *;.-*t   of  equity.     In 
FiahM  t.  flurks,  235  ill.  290,  293,   It   to  eaidJ     "la  talc  o*se 

the  nandate  certified  by  the  clerk  gare   -'pacific  directions   to 
the   trial  court   to  dis*ies  the  bill  fox  want  of  equity*     It  ma 
the  dot/  of   vhe   chancellor   to  follow  and  obey  that  uandfete.     The 
aaadate  la   the  judgsent  of  this  court   traasnitted   to  the  circuit 
court*      hare   the  direction  contained   in  it  ia  precise   and  una*- 
tiguoub,   it  ia  the  duty  of   the  t  1*1  court   to  carry  it  into 
execution  anal  act  look  elsewhere  for  authority  to  change  ita 
neanlng  or  direction.  *     It   ie   the  Mandate  of   the  caurt  of 

review,  and  not   its  opinion8  ih  t  governs,  when  the  mandate  eiffer* 
fro*  the  opinion  or   is  specific  and  plain  in  its  terns*     *  *     the 
dieaiasal  of   the  bill  for  want  of  equity  was  the  only  proper   thins 
that  the  lower  court,  could  do  under   the  BKtndate  before   it*     fllackahy 
*•  aiackaby.  139   111.   342 \     Railway  iiqnlpntent  go.  ▼  .  Brake -Bea*  Co*, 
239   id.  !**♦■ 

ordinal;/,    the   MMUa?  of   the     uperier  court  of  July   6, 
1927,   la  reversed,  ae  are  alee  all  portlona  of   the  order  of  June  17, 
1927,  txcept    those  ehersia  it   la  ordered  that   complainants'    bill  be 
cisaiseed,   and   anal  defendant  have  judgment  ag&inst  coaslain&nte  for 
costs,  etc* 

eanlan  and  B^rnee,  JJ.,  concur* 
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a??sal  mm  KUBICIFAL  COORT 
of  cMia  ao. 


MR.  PFT:  IilBG   JU  ?IC    Ci-;.IiI*/Y  D£XXVSR£D  THU  OPIBXOS  0?  ?i££  CQG&T. 


On     ugust   12 *    1927 »  a  Judgment  by  confession  for     7^5.88 
*ai  entered  against  defendants  upon  a  judgment   note  for  -,650,   signed 
by  each,  dated  Jane   23,   1927*  and  payable  to  plaintiff's  order  50 
days  after  date  with  interest  fei   €%  per  annua*     The  court  allowed 
$76  as  a  reasonable  attoraey*e  fee  Hml   this  amount  was  Included  in 
the  Judgment,  -   the  ether  items,  making  up  the  total  amount  &s  eon- 
feseer*  being  the  principal  sua*  cfifiO,  and  $4.33*  accrued  interest* 
Subsequently,  defendants  appeared  and  moved  that   the  judgment  be 
opened  and  they  be  given  leave   to  plead.     The  motion  *es  supported 
by  the  affidavit  of  Sam  Kaetll*  one  of  the  defendants.     Mo  affidavit 
was  presented  by  the  other  defendant*         fter  several  continuances 
the  court   finally  denied    the  action  an<    the  present  appeal  followed* 

The  main  contentions  of   ^fondants*    counsel  is   thst  the 
court  *tt*£   in  denying   the  motion  beeayee  Xm>til*s  &f   kstit  disclosed 
prima  facie  a  meritorious  defense  to  a  part  of  the   face  ef   the  note* 
se  cannot  f.giee  with  the  contention*     For  au^ht   that  appears  in  the 
affidavit   the   other  defendant*  -hankman*  has  no  defense   to  any  part 
of   the  note   or  to  the  Judgment  as   confessed,     as   to  Kastil*s  claimed 
defense  he  alleged  in  substance  that  he  and  plaintiff  formerly  were 
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enga^ed   in  a  jeuoing   oualness  aa  ;mrtn«rsj    that  about  a  month 
prior   to   the  dnt e  of   the  note  the  partnership  was  dissolved   and 
Kastll  purchased  plaintiff* •   interest   therein)   that  %t   the  time  of 
the  purchase  plaintiff  node  certain  false  and  fraudulent 
representations,  relied  upon  by  TUatil,   as   to  the  total  liabilities 
of  the  fins  and  as  to  the  collectibility  of  certain  accounts  receivable 
of  the  fins  which  accounts  Kastll  took  over;  and  that  as  a  result 
of  said  false   representations  Kaetll  suffered  certain  leases*     The 
allegations  as   to  the  cXslaer    fraud  are  Ya;ue  and   indefinite.     Con- 
clusions rather   than  facts  are  stated.     Furthermore,   for  aught   that 
appears  to  the  contrary,  Kastll  had  access   to  the  books  of  the 
partnership  and  had  means  of  ascertaining  the  firsts  liabilities  and 
the   collectibility  of   the  accounts*      md   it  is  only  eharged   that 
oaid  accounts  "bee  w»*  uncollectible,  not  that  they  were  uncollectible 
at  the   tine  Kastll  made  the  purchase*     Kastil  also  alleged   that 
he,   individually,  had  gu,nr'*nteed  plaintiff's  note  to  a  third  party 
for  1130,  which  note  plaintiff  had  fallen   to  pay  and  Kastll  had 
been  compelled   to  pay  it*       This  item  is  not  a  proper  subject  for 
set-off  as  egxiast  a  judgment   confesses  against   t.we  defendants  on  a 
note   signed  by  both.      (Coaton  v.   Preston,   105  111,  470,  472  j 
International  BtoUc  ▼«  Jones,  llw  111*  40?,  410 t     Peretsa  v.  fempary, 
182    111*     pp.   4f5,   496.) 

And  we  do  not  think  there  is  any  merit  in  counsels* 
further  contention  that  the  court  erred   in  including  l?S  as 
attorneys  fees  in  the  judgment  as  confessed,     the  note  provided 
for  "reasonable*   attorney's  fees  upon  a  confession  of  judgment 
being;  cnterc-  ,   and  we  think  that  ITS,  as  fixed  by  the  court  for 
such  fees  when  entering  the  judgment,   is  ■   re   tonal) U   sum. 
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c*ari*s  sciLOssaa, 

Appellee,  A*i£AJL  FKUM  &U1ICIPAL  GO 

▼•  OF  CHIC  <K>. 

CHICAGO  A2TI    HORTSJXSTiSKlf 
HAII*WaY  CO.,  a  corpor    tiori,      / 


».  KKsoisro  mm    SftXBunr  sszmm  she  opxsios  of  n©  odce*. 

lain tiff,  as  consignee  of  a  ear  of  peaches,   shipped  fron 

Palestine,  Texas*   to   -hle&go,   Illinois,  caused   it  to  he  diverted 

over  the  rails  of  defendant  company  to  ^Igin*   Illinois*  where  it 

arrived  about  July  1?»   1913*     there  wers  in  the  oar  312  half -bushel 

baskets  or  hampers  of  peaches*     Upon  inspection  seme  of  the  peaches 

eere  found   to  have  been  c&iaaged  because  of  the  shifting  of  sons  of 

the  baskets  while   in  transit*     Plaintiff  has  either  solo  the  peaches 

to  a  firm  doing  business  as   the     lgin  fruit  i  Produce  Co*,  commission 

Merchants  nl  £lgin*  or  had  arranged  with  thst  fire  to  sell   then  for 

him  on  commission.     On  September  27,  1913,  a  claim  for  damages  sue 

filed  by  plaintiff,  by  his  attorney,  with  the  proper  department  of 

defendant,   in  p&tt  as  follows i 

•Value,   312   -   1/2  bu.      chs,   1.65  del»d.,  $1539.80 

Less  frt.  135*00 

Less  brokerage  20*00 

115**60 

Realised  per  a/c   sale  659*00 

I4T»*4» 

Car  arrives  destination  in  a  wrecked  condition,  per  bad  order 
report  C  *  m>  s  234753  •   e  eere  compel  lee  to  make  allowance  to 
buyer  of  4476  to  keep  car  sold** 

the  defendant  refused  to  pay  the  1 475  damn/used,  and  there* 

after  the  present  action  was  commenced .   In  his  original  statement 

of  claim  plaintiff  mace  substantially  the  same  claim  as  to  amount. 
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and  ftlM  deosmded    inter««t   tiiereon  at  5,:£  per  annua  fro*  July  16, 
1913*     A  trial  **a  hud  b«forc  a  jury  la  Movember,  1927.     The  Mia 
question  was   the  amount   Oi'  damage   to   the  penches.     I    ring   the 
trial  plaintiff  obtained   leave   to  file,  and  filed,   an  amended 
statement  of   claim,   in  which  he  stated  hie  dearie  a   to  he  aa  follower 

*Th*   fair  aac   reasonable,  aarkat  value  of   the 

shipment  at   the  point,  of  destination  *    *  whan 

delivery  should  hare  been  aade   in  sound   and 

Merchantable  condition ——11421 

The  fair  and   re  ronahle  market  value 

thereof  at  tiae  of  cielivery  in  their  then  condition       720*60 
Total  aoney  damages  *  700*20 

Interest  at  the  rste  of  &%  per  annua  froa  July  If,  1913.* 

The  flrat  figures  of  $1421  ia  at  the   rate  of     1.75  for  each 
of  the  812  half  bushel  baskets,  and   the  second   figure  ia  at  the  rata 
of  about  §0  cents  per  basket* 

On  November  15,  1927,   the   jury  returned  a  verdict  against 
defendant  and  assessed   plaintiff's  damages  at  v47S,   "plus  interest  at 
$%  froa  sept*  ^7 ,1913.       indorsed  upon  ihe  verdict,  over  the  signature 
of   the   trial  judge,   is  the  following  I      "She  court  figures  the   interest 
at  b%  froa  Sept.  27,  1913,  to  date  at  #23*75  a  year  and  for  14  years 
a  total  of   interest  f 332*50 j     total  int.   and  principal  1307,50**     After 
defendant's  motions  for  a  nev  trial  and   in  arrest  of  judgment  had  been 
overruled,   the  court  entered  jaegnent  agninet  defendant  for  1307,50 
and   this  appeal  followed* 

Although  numerous  grounds  for  a  reversal  of   the  judgment 
are  urged  by  defendant's  counsel  in  their  printed  brief,   the  only 
one   strsssed   in  oral  srguaent   is  that  the  verdict  in  manifestly 
against  the  eelght  of   the  evidence  ue  to  the  amount  of  damages 
awarded • 

Plaintiff  was  his  only  witness  aa  to  the  dnaage,  as 
determined  by  his  examination  of   the  peaches  within  a  day  after 
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the   ear's  arrival  la     lgln,  bat  his  testimony   in   this   regard  is 
indefinite  and   unsatisfactory.     He  testified    la  e«&fctance   that 
he  first  examined   the   coateats  of   the  oar   la  Chicago  after  Its 
arriral   there  from  Texas;   th<t   the  baskets  were  properly  braced  and 
la  good   order |   that  he  opened   sons  of  the  baskets  and  found   the 
perches  in  good  condition  aad  "very  nice;"    th<t  he  arranged  OTer 
the  telephone  with  Mr*  Cleca,  one  of   the  partners  of  said  Produce  Co* 
flm  st     lgin,    to  sell   the  pe  chee  to   the*  at  §1*65  per  basket*  and  ho 
caused   the  oar  to  leu  ed lately  he  diverted  to     lgin;   that  upon  its 
arriral  there  about  t*o  days  later,  he  and  Close  eauuslned   the   contents 
of  the  oari   th  t  this  examination  w  s  amdo  quickly;   thet   it  looked 
like  the  baskets  had  had  ■ pretty  hard  usage;*   that  their  bracing* 
teemed  to  have  been  broken  and   that   they  had  boon  shifted  towards 
the  eentert   th:  t  some  were  open  and  the  perches  *nere  or  less  scattered* 
on  the  floor;   th- t  he  could  not  tell  h-;w  many;   t&t  soato  of  then  looked 
as  if  they  still  wore  la  good  condition;  aad  that  he  and  Cieca  per- 
sonally reported  the  conditions  to  the  station  agent  of  defendant  at 
i-lgin. 

Plaintiff  further  testified  that,   carrying  out  his  original 
arrangeneat  with  Cleca,  he  shortly   thereafter  sold  all  the  812  baskets 
at  $l.g5  per  basket   to  the  Pro&uee  Co*  firm*  hut   th*  t   he  made   then  an 
allowance  of  $475  ob  account  of  the  peaches  which  were  dusmged;   that 
he  arrived     at   %h t  figure   ($475  off  the  original  bill)  "after  a  good 
deal  of  *rguneat  with  Cioca,  who  figured   th-  t  ho  ought   to  have  more, 
***  *•  compromised  on  that  nuch  of  an  allowance;*    that  *it  was  difficult 
to  determine  the  daaage  below  the   tops*   they  lookec  pretty  had,   they 
sight  turn  out  better,   they  sight   turn  oat  worse;*  and   that,  "because 
of  the  Halted  market  outlet,  I  thought  I  had  better  nake  the 
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allowanoe.*        It   thaa   appears   from  plaintiff  ■  testimony  thr.it  his 
claim  against  defend -ant,  as  originally  made  on  -ept ember  27,   1913* 
and  as  afterwards   stated   In  his  original  statement  of  claim  filed 
in  the  cause,  and  as  allowed    in  full  by  the  jury's  verdict,  $475, 
was  a^eed  upon  a  compromise  made  between  plaintiff  and  the  produce 
Co*  firm*  sit  a   time  when  neither  knew   the  extent   of  the  damage  to 
the  peaches*       nd  plaintiff   Introduced  no  «viriamee  tending  to  show 
that  defend  i nt  had  any  imowledge  of  the  compromise  or   th.t  it  had 
agreed   to  allow   ->aid  sum,   or  any  other  sum*  as  damages  because  of 
its  clnimtc   negligence  or  breach  of  contract  in  transporting  the 
car  from  Chicago  to     Isin. 

]>urlng  the  trial  plaintiff  sought  to  prove  his  damages 
even  to  n  larger  amount  than  as  originally  claimed  by  his  own  un- 
supported testimony  as   to  the  reasonable  market  values  in    -lgin  on 
July  17,   1913,   of    the  pe    ehes  in  the   condition  in  which  they  should 
hare  been  delivered,  and  of    the  pe    ches  as  actually  delivered.     Hot- 
withstanding  his  ether  testimony  that  ho  had  arranged   to  sell  thorn 
to   the  Jroduce  Co*   firm     t     1.65  par  basket*  delivered  at     lgin,  at 
a  time  when  his   examination  of  the  car  in  Chicago  h&/  disclosed   that 
the   peaches  were  all   in  good  cone  it ion  and    *r*rj  nice,"  ho  testified 
on  direct  examination  Ua»t  ho  was  ac^uninted    siu  a  general  way*  with 
the  market  price  of  perches   in     l~in  en  th- t   date  ane  prior   thereto; 
that  he  knew   the   reasonable  market  value  of  good,  merchantable 
peaches  of   the  grade  of  the   particular  peaches;   that   the  reasonable 
market  value  of   such  peaches  in  souno,  merchantable  condition  in 

lgin  on  th»t  date  "was  11.75   to  11*85  a  basket,   thnt   is,  bneiets 
of  this  kind,  half  bushel  baskets;*1  and   th  t   the  re   tenable  market 
value  of  these  p  rtienl&r  peaches,   *in  the  condition  I  disoovored 
them  on  July  17,  1913,  was  90  cents  to  one  dollar  (il).*     On  cross- 
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examination  hi   testified  tht  he  fixed  hie  f  lgures(: 1.75  to  U.S8) 
"largely  from  my  knew  ledge  that  I  had  originally  sold  the  ear  at 
$1*65 1   1  figure*   that  Cloea  was  going  to  make  a  profit;  as  I  had 
aold  the  ear  at  il.*5,  delivered  *t     lgln,   I,   therefore*  assue»cd 
thnt  the   ear  would  be  worth  41.75  or  11.85,  at  least  that  or  more;" 
that,  as  to  hie  figures  "90  cents  to  one  dollar »w  ho  arrived  at  then 
"from  investigation  of   the  pe  ches  which  were  damaged!  it  was  pretty 
hard   to  <  o  this}   they  sight  he  damaged  worse   than  I   tht  milt   and  they 
night  not  be  an  had}   I  would,  as  a  mark*1.,   expert,   say  that   the  value 
Of   those  peaches  would  he  pretty  well  establishes    if  they  ■  ore 
actually  eold  |  it  was  irascible   lo  make  any  count  of  the  masher  of 
peaches  damaged**       It  is  apparent   th«t  plaintiff's  testimony  as  to 
market  ▼slues  of   the  perches,  damaged  or  undamaged,   is  of  no  weight* 
defendant   introduced   several  * iUneat.es  as   to   the  extent  of 
the  damage  and  as   to  the  re-^oa«hlo  market  value  of  the  pe-  ehea  of 
their  grade  in  good,  merchantable  condition.     They  all  testified    that 
such  value  nl     lgim  on  July  17,  191$,  asm  $2,50  per  bushel  basket,  or 
$1.25  per  half-bushel  feasket  or  hamper*       One  witness  teettfi£<-    that 
peaches  usually  vera  contained   In  bushel  baskets,   that  half-buahel 
baskets  or  hampers  were  net  as  salable,  and  that,  therefore,   the 
market  value  of   the  pe   chee  in  half  bushel  containers,  was  slightly 
les<    than  1-1 .25.       ^Defendant's  principal  witness  seas  Christ     chock* 
He  testified   that  in  July,   1913,  he  was  a  pr rtner  with  Cioca,  as 
fruit  and  produce  commission  merchants     t     lgin,  under   the  firm  name 
of  /lgin  Fruit  &  Produce   B»«|   thr.-t  his  firm  did  net  buy  the  pe  ches 
in  question  outright  fro?,  plaintiff,  but  thet  it  sold  them  for  him 
on  the  basis  of  1#£  cem&i&siont   th  t   ihtsre  w&s  a  loss  of   only  the 
peaches  in  20  hampers  out  of  the  812}   that  plaint if f   received  from 
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the   sals  of   79*  hampers   the   eum  of     926.75,   less  eommlseiong,   freight 
charges.   Icing  one  demurrage   charge e    (corroborated  By   statement  of 
account  of   *miti   fins*   introduced   in  evlcencc);   that  he  examined  the 
peaches  upon  their  arrive!  on  July  17,   1913}  that  because  of  the 
shifting  of  the  hampers  in  the  car  sons  of  them  had  been  broken  and 
sons  of  the  pe  chee  bruised  or  smashed |  that  only  65  banners,  all 
told,  vers  damaged)   thut  about  45  were  broken  but   the  peaches   in  them 
were  not  damaged}  that  there  peaches  vers  re-p-tcked  by  hie  firm  in 
other  containers)  and   that,  excepting  those  in  the  65  hampers*   all  of 
the  peaches  in  the  car  sere  "nice  pe  chee  in  good  condition." 

After  reviewing  the  evidence  *e  are  of  the   opinion  that  the 
amount  of  damages,  £-473 9  as  award ed   to  plaintiff  by  the  Jury,  is 
grossly  exeeecive  anc   thr.t  a  judgment  baaed  thereon   e.  nnot  be  sus- 
tained*      ne  ve  do  not  think  that  there  was  any  Just  if  ieatlon  for  the 
allowance  of  interest  on  plaintiff *e  claim  from  September  27»   1913, 
The  claim  was  an  unli  uid^tecs  one,  and  the  previsions  of  section  2 
of  our  interest     ct  do  net  sanction  the  allowance  of  intereet  in 
such  a  ease.      {See,  also.  Smith  v.  QraJT.  316   111.  4S3»  497|  Laughlin 
▼•  Hooking on >  292  111*  SO*  66  f  Maremont,  etc*  Co.  v.     chwars schildj 
etc.   Co..    194    111,   A pp.   619,   624,} 

Our  conclusion  is,   thrt,  und   r  the   evidence,  the  greatest 
amount  of  damages   the  jury  could  properly  have  awarded     ouIg  have  been 
for  the  65  baskets  or  hampers,  which,  apparently,  were   the  only  ones 
in  anywise  damaged*     The  n&rket  value  of  these  was   shown  to  be  about 
11.26  pur  basket,  or  a  total  for  the  65  baskets  of  #31*25.       e  consider 
this  a  liberal  amount,  as  it  appears  that  some  of   the  peaches  in  thww« 
baskets  were  repacked,  and  afterwards  sold  for  something.       eeordingly, 
there  should  be  a  coneic   rsble  remittltnr  from  the  Judgment  of  1007,50* 
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If  plaiaiiff  eill  here  reait  therefrom  a  i thin  10  days   the  bum  of 
#72« .25,  the  Judgment  will  he  ef  finned  for     31.25;  otherwlae  it 
will  be  raverae'i  *\nd   the  oauae   remanded.     If  the   remittitur  la 
filed  each  pnrty  '"ill  p*J  his  or  Its  own  coats   in  this  appellate 
ceurt,  and  no  coats  will  here  be  t-jtsd   ftgf  in   t  either. 
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OS  I,  MITTITUFt. 
OAnlaa  and  flrrnre,  JJ.,   concur. 
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KKYLE  8.  CHILIS, 

Appsllse* 

PIERRE  IimTEBS, 

Appellant 


250  I.A.  631 


)      am*&  raoi  marici.?AL  court 

OF  CHICASO. 


UK*  im-ipnra  ju  rics  srwslsy  i&xmRii)  thv  opinio*  of  ran  court. 


In  a  fourth  class  action  ia  contract ,  ceaa«need 
1926,   there  was  a  trial  without  a  jury  on  November  1,  1927, 
resulting  in  the  court  finding  the   issues  against  defendant 
assessing  plaintiff's  dasageu    -t  fSOO.     Judgment  was  entered 
upon  the  finding  sad  defendant  appealed. 

In  his  statement   of   claim  plaintiff  alleged  that  on  June 
8,   1925,   he    o*nee   a  dO£;,coininonly*aossn  &&  a  Buoeiaa  wolfhound,    of 
the  raiue  of  $50O|   tart  at  defendant's  request  he  delivered  it  to 
defendant,  who  "agreed   to  purchase    this  dog  at   the   %amn  a&rket 
value  or  to  return  it  to  plaintiff  within  a  reasonable   tine;"*   and 
that  a  reasonable   tine  ha.    elapsed  &ad  defendant  has  neither  re- 
turns*;  the  dog  nor   paid  for  its  v-lue,   to  plaintiff's  damage   ia 
the   sua  of  C50C* 

In  his  aft  id. -.Tit  of  saerits  defendant  denied   thfet  he  ever 
agreed   to  purchase   the  dog  or  that  it  was  worth  $300,   or   that  he 
was   indebted   to  plaintiff  in  any  sua*     He  alleged   that  he  kept  the 
dog  gratuitously,  until,   throurh  no  fault  of  his,   it  ran  away  and 
was  lost,  and   t>at,  while   the  dog  wag  in  his  possession*  he  at  all 
tines  properly  oared  for   it, 

3a  the  trial  plaintiff  testified   in  his  own  behalf  and 
Howard  M.  Brown  for  hia.     i« fend ant  also  was  a  witness*     Brown 
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testlfled    that  he  purchased    the  dog  ia  Canada,  when  It  was  a  pup, 
and   brought   it   to  Chicago l   that  when  It  was-    .bout   Tiro  month**    old 
he   eold   it   to  plaiatifi    for  M*t|   that   subsequently  he   talked  to 
defendant   about    the  dog  at   the   Cafe  Chex    -  ierre,    »hich  defendeat 
owned   and   conducted   in  -hicago,  and  the  latter  expressed  a  desire 
to  see   itj    th  '-   he    (Sroan;    thsa  suid   he  would   have   it  sent   over  to 
the   cafe;    that  no  mention  of  price    Mi  aadef    th&t   the   ^rruageaeat 
was    that   the  dog  *as   to  be  "sent   over   there  just   to  look  at;"    that 
plalatiff   caused   it   to  be  delivered   at    th«   cafe;    that    uhortly  there* 
after  he   (Brown)   saw  It   there   la  defend  ".at'o  possessions  and  that 
defendaat  eeeaed  pleased  with  it,  bat   a  id   that  he  wanted   to  see  how 
it  behaved,  and    to  wateh  ana  observe    it* 

Plaintiff  testified  la  substance    tact  he   and  Brown  were 
friend*;   that  Brown  informed   nia  of  his  talk  with  defendaat  about 
the  degf   that  shortly  prior   to  July  3,  1926,  he   telephoned  <-  feneant 
about  brin-ln*    the  dog   to  defeadftat's  cafe  aad  defendant   told   &ia  to 
do  so  aad   e&id    th.t  he   (<i  fend  nt)   "would  either  buy  the  dog  or  return 
etf*     that  ao  price   then  w&«  mentioned;   taat  he    (plaintiff)   caused 
the  dog  to  be  delivered   at   the  cafe  on  July  3,  1925;   th  t  at  this 
time   it  was  grown    *pj    laat      three  or   four  weeks   possibly  after   the 
dog  was  delivered"    oe   .a*  aefcndaat  at  his   e&fe  and   told  hia  to 
retura  the  dog  if  he  did  net  w&at   it}   that  defendant   then  s&ld   that 
it  had   rua  a  ray,    th-vt   some  woaaa  dancer  in   the   cafe  hnc    ts.ken  it  out 
for  an  airing  aad   ttaVt   it  had  gotten  away  froa  her;   Mat  he   (plain* 
tiff)  had   owned  aany  <©ga,   hoc    bought  aad   sole   them,  had  attended 
numerous  dog  shows,  aad  believed    himself  qualified    to  testify  as  to 
the  value  of  the  particular  do^j   and    that,   takiag   iato  account   its 
pedigree  aad   its   traialag»  it  was  worth  #SOO»     Neither  plalatiff 
aor  his  witness,  Brown,   testified   aa   to  its  market  vm&aa   in  o hies go, 
or  that   such  a  dog,  wish  a  pedigree,  had  a  market  v=.lue# 
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^  efendaat  testified   la  aubetaaoe   that  he  h*.;   the  dog   la 
his  possession  for   t*o  or    three  sonthei   th  t  he  newer  agreed    to  bay 
It  from  plaintiff  for  vny  »us;    th.t  noboiy  ever  aakec  his  to  return 
It |   that  ho  had  allowed  a  .young:  wos&a,  who  was  working   la  his  oafs, 
to   take  It  out   aewer#i    tiara  with  her,  but   tht   she  ill  aot  lose  itj 
that  he  newer    told   plaintiff   she   iy  d  lost  Its    that  It  r&a  away  fros 
his  oae  aight,  about  2   o'clock  a.  s.,   «hen  he  had    takea  It   out, 
without  a  leash,  for  an   *lrin   j   that  he  newer     fterwarda  saw  It, 
although  ho  sade  endeavor*   to  f inc   It,   by  reporting  lie  loss  to  the 
police  and  by  inserting  adver tlaeasnta  la  a  Chicago  aowopaperi   that 
ho  bse*  frequently  takca  it   out  villi  his  curing  the  night- tisse,  without 
a  leesa,   and    it   had   newer  befor?      tteaptad    to    run  aaayj   and    that  ho 
had  always  given  it  goos   eare* 

At  the  conclusion  of   the  trial   the  judge  s*id   that  he  wan 
going  to  find  for  the  plaintiff,   th&t  It  was  difficult   to  conceive  of 
a  dog  being  *©rth  as  such  as  4§0Q,  and   that  he  was  Inclined   to  allow 
to  plaintiff  the  saount  he   originally  had  paid  for  It,  $2O0.  and  -bout 
I ISO  In  addition,   is  all  4550.     Upon  the  court  stating  that  a  finding 
and   judgment   in  that  sua  would  be  entered ,  defendant  sowed  for  a  now 
trial.     Thereupon   the   const  said?  "I  will  change   the  order |  judgment 
fox  $500.* 

I ef end ant* 8   counsel  here  contend   that   there   can  bo  no  re- 
covery by  plalatlff  In  the  present  ease  for   the  reason  that  the 
transaction  of   the  parties  eonatitutec    a  b   ilaeni  for  sntual  benefit, 
that  under  such  a  bai^sont  dnfofidoJU  only  was  required   to  exercise 
ordinary  care  of  the  dog,  and   thrt  he  did  oxer  else   ©r=:in:<.ry  care  of 
it*        In  support  of  the   contention   the   eases  of   Col ton  w.     lso,  7  111* 
*np*  595,  397,  and   Hunt  t«     ysaa,  IM  Base*  190,  199 »  are  cited.     In 
the  ferser  case   it   Is  d soiled  th  t  a  sere  option  on  the  part  of  one 
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person   to  purchase   an  aniisal  If  he  like-?,   it,  and  his  taking  the 
animal  upon   trial,   constitutes  a  bailment  and  not  a  e&le,  and   that 
in  each  a  case   the  bailment,   eenteapl&iing  a  mutual  benefit,   imposes 
upon  the  bailee  only  the  obligation  of  era  ins.  ry  cere  in  keep  leg  and 
returning  the  >*nlaal*     Following  these  authorities  *c   think  that 
under  the  evidence  plnin.iff   ia  en  tiller    to  recoTer  damages   In  a 
subet-ni.il  amount*     It  is  elerr   to  us   fch-  t  defendant  was  not   in  the 
exercise  of   ore  in  ry  ox-re   in   the  keeping  of   the  dog,  when,  at  2 
o'clock  in  the  naming,   in  a  large  city,  tie    took  the  dog,  unleashed, 
out  for  an  airing,  resulting  in  it  running  away  and  not  being 
thereafter  found* 

But  we   think  that,  in  the     beence  of  eviti fence  of  a  market 
ralae  of  ItOOf  in  whie&go,  of  such  a  dog,  the  amount  of  the  finding 
and  Jut  gamut,  $500,  &&  fin&lly  enterec ,  is  excessive.     Vn  think  the 
court* it  fincing  of  v350,  as  origin?  11^  announced,  is  more  re«Fon«vble# 
and  «e  are  inclined   to  follow  it*      I4R -or*  ingly,  if,  within  ten  days, 
plaintiff  will  remit  iron  the  jucgncnt  the  sum  of  $160,  it  will  be 
affirmed  against  defendant  for  $3§0J  otherwise  it  will  be  reversed 
and   the  cause  remanded, 
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CAT VRIIS  SOSABi  ,  administratrix  ) 

•f   the   *stnts  of  ftaMU,  T.  HOkaBD*  ) 

deceased,  ) 

Appellant,  )      41  I    ft   mm  8IPKHX0K   OOUBT, 

v.  }  CO.K     OUBTY. 

CHICAGO   TITL*  *  fMM   C0KPA1T,     / 

adainistr&tor  of   the   estate  of  /  } 

OEGH&  c.  AHQUMVa  deceased,     /  } 

appellee.     /  } 

mr.  mmnnsm  ju:tic    iMMBrc  i liv  kx  opisigm  o**  the  court* 

Oa   the   third  trial   of  an  action  for  negligentl;/   causing 
the   death  of  plaintiff's  Intestate  by  hla  being   struck  &nc  run 
down  by  an  autonobile  on     ugu  t  14,  1917,  while  he  was  walking 
across     set  Madison  street,  ne  r  ulcere  avenue,  Chicago,   the  court, 
on  Septeaaer  lf«  lu  7,  at   the  conclusion  of  all  the   evidence, 
instructed   the  jury  to  find   the  defendant,     hicsgo  Title  &  Trust 
Co.,  as  administrator,   etc.,  not      uilty*        uch  verdict  BM   returned 
and   on  October  29,   1927,   Judgment  MM  entered   thereon  against 
plaintiff,  and   the  pre  rent  appeal  followed* 

The  action  «&s  ceasssenced  on  wuly  22,  1913,  ag&inst  cieorge 
C.     **rson  and    Uieworth  ?«     obis.     Oa  the  first   trial,   had   ia 

eptcaber,    1921,     obie  was  disaissed  as  a  defendant,  a  juror  with- 
drawn and  the  cause   continued.     Plaintiff's  original  declaration, 
consisting  of   10  counts,   charged   in  substance  that  on  the  day   sea- 

ioaed     aerson  *as  in  possession  and  control  of   the  automobile, 
by  his   servant  and    chauffeur,  Kesie,  and   that  the    latter  so  negligently 
in  various  particulars  drove   the   saa*  that  Howard,  nhile    la  the  exercise 
of  due  care,   we  struck,  run  down  and  killed.     To  the  declaration 

a«rson  filed   a  plea  of    the  general  issue,  and  a  special  plea  denying 
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peaeession,   control  or   operation  of   the  oar  by  aim,   or   that  it  was 
being  operated  by     oble  under  bis   (Amereem'e)  direction  or   authority, 
or  th*t  Vobie  wns  bis  agent  or   servant.     The   c  cone   trial  was  had  on 
October  35,   1*23 •  resulting  in  the  court  directing  the  jury,  at  the 
close  of  plaintiff's  evidence,   to  find     nerooo  not  guilty,  which  ver- 
dict was  returned  and   ju-.igmnl  entered  against  plaintiff,  who  appealed 
to  this  appellate  court,   and  on     pril  29,   1925,    the  judgment  was  ro- 
wer sed  ana    the   cause   remanded*      (Sow^rd  v.     mcrson,  236  111*  App,  5*7, 
594*)     In  the  opinion,  filed  by  the  3rd  division,  after  mentioning 
Aasr son's  said  pleas,   it  is  stated    (p.   583)   that  plaintiff    (on  said 
Sad   trial)   suaaittcd   evidence   to  show  that  the  deceased  est  struck  by 
a  passenger  automobile,  being  driven  by  fobie,  and   th- 1   this  was  due 
to  fc  Ohio's  careless  driving  of  the  oar?   that,  "in  the  course  of  the 
evidence,   counsel  for  defendant  expressly  admitted   th*4t  defendant 
Anerson  -sag   the  owner   of   the  carl*    th;  t    the    trial  court  directed  a 
verdict  in  defendant's  favor  "upon  the  ground   th&t  plaintiff  had 
failed    te  newt   the  burden  of  proof,  which  *&a  on  her  to  show,   that 
Roblo  *  *  was  »  servant  or  agent  of  defendant,  the  owner  of   the  ear> 
and   thfit  Kebie  w*s  using  it   in  sad  about  defendant's  bualnese,"   that 
defendant,  by  his   special  plea,  put   in  is  ue   the  questions,  whether 
ftobie  was  his   servant  or  *gent  and  whether  hi   the  tine  and  place  In 
question  I  oble  waa  engaged   upon  defendant's  business  I   taut   wise  burden 
was  upon  plaintiff   to  prove  the   affirmative  of  ihvae  questions  of 
fact  |  but  thnt   she  contended    th/  t  defendant*  s  express  admission  of 
ownership  of    the  oar  furnished   prima  facie  proof  of  agency  and   control, 
and   that,   hence,  the  burden  of  proceeding  aith  evi>  &nee  to  the  con- 
trary*  shifted  to  defendant*       fter  referring   to  some  of  the 
authorities  pertinent  to  the  contention,  and  showing  the  conflict 
therein,   the  court  said   (p.  592)   that    'the  better  reasoning  supports 
the  proposition  that  whore   the  defendant  puts  in  issue   the  question 
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of   the  operation  of   the   uutoaobile,  by  hie   servant  and   the  use  of 
it   ill  connection  *ith  his  business*  although  the  burden  of  proof 
throughout   the    trial  of  ee tub li shin,:   the  affirmative   on   those 
■atters  by  a  greater  weight  of   th<?     viotnee  remains  *itfc  the   plain- 
tiff, s>  priafc  facie  ease  is*  nevertheless,  aside  out  of   thee*  Questions 
by  cither  the   admission  of   ownership  on  the  pert  of   the  defendant,  or 
proof  of  such  ownership  by  the  plaintiff,  and,   such  prima  facie  ease 
being  suuie  out  of   those  quest  loss  by  the  plaintiff,   the  burden  of 
proceeding  Vfth  the  evidence  is  shifted  to  the  defendant.*     The  court 
further  said    (p.   593 )i     *¥hes,   in  the  course  of  putting  in  the  plain- 
tiff's ease,   the  defendant  expressly  adaitted   ownership  of   the  *uto- 
moblle,  a  prism  f  de  c   se  was  aede  out  oa  those  questions  cm  vshieh 
the  plaintiff  h&d   the  burd  n  of  proof.     Indeed,   *c  are  inclined  to  the 
belief  thrt  suchtf  ,s   the  effect  of   the  failure  of  defendant   to  d«ny 
ownership  by  a  special  plea,  but,  however  that  nay  be,  srhen  the 
defendant  expressly  sdaiitued  ownership,    the   plaintiff   he^  made  out 
at  least  a  prima  fa.de   e&*e,  oa  th#   issue  of  ageaey  and    the  question 
of   the  use  of  the  automobile  in  Uh  defendant's  business.     That 
being  the   state  of   the   proof  at   the  close  of  the  plaintiff's  evi- 
dence,  it  was  error  for   the   trial  court   to  instruct  the  jury  *•  find 
the  issues  for   the  defendant •" 

In  November,  1925,  after  the  mandate   of  this  appellate 
court  had  been  filed  in  the     uperlor  court,    the   e  use  wae  re-dee  ire  tejti« 
On  May  27,   1S26,   open  it  being  aug  ests^    of  Tttcexi   thst  def  tsndaet, 
nersen,  had   died  intestate   in  •  ugust,   1^5,  and   that  the     -hic^fe 
Title  *  trust   Co*   had  duly  been  appointed  administrator  of  his 
est&te,   the  court,   on  plaintiff's  notion,  entered  an  order  reviving 
the  action  against  said  administrator  as  sole  defendant,  and  plain- 
tiff on  the  sane  day,  by  the  court's  leave*  filed  an  amended 
declaration,   consisting  of  10  counts,  substantially   the  same   as   those 
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of  the  origin*!  declaration*  %nc  «aklng  mention  of     verson's  death* 
The  Trust   Company t   ae  sdninistrator,   entered   its  &ppe- r&nce  and  filed 
a  plea  of  general  issue,  and  a   special  plea  substantially   the  sane  an 
the  one  previously  filed   by     Hereon  during  hie  lifetime. 

On  the  third   trial,  plaintiff's  evidence,  a*  di&clooed  by 
the  testimony  of   three  witnesses,  tended    to  shoe   thru  the  i  ccident 
happened  about  ?  o'clock  on  the  evening   of     ugust  14,  191?}   that  the 
deceased,  Howard,  while  ats-saopting   to  walk  serosa  west  Madiaon  street, 
at  its  intersection  *ith  Cicero  avenue,  a  busy  corner,  i^   struck  and 
run  down  by  the   autojnobile.  Moving  westerly  on  audi  son  street  at  a 
speed  in  excess  of   35  nilce  per  hour  and  without   sounding  &  horn;   that 
the  automobile  »&.«  being  driven  by  Robie,  who  at  the  tine  was  in  tho 
unifora  of  a  soldier J   th.it  Howard  ciec   the   mm  cvanin^,  at  a  hospital 
an  the  result  of   the  injuries  he  HMN&WSAf   that  he  was  about  43  years 
old  at  the   tiaef   thf,t  he  lef*   his  surviving  Catherine  Hoa  rd,   his 
v>ldow,  plaintiff  herein,  but  no  children  J   that  he  was  a  yardsm^terj 
that  his  average  aon&hlv  earnings  were   |Mf  per  «onth{  and  that  his 
death  was  caused  by  the  negligence  of  Fobie,   the  driver  of   (he  auto- 
mobile, aithout  contributory  negl  gence  on  the  part  of  deceased* 
Robie  also  was  celled  as  a  witness  for  plaintiff*     In  response   to  tho 
question  as  to  who  oaaee   the  auworaebile  at  the   tlsio,  he  replied   that 
he  could  not  truthfully   answer  ths  sua at Ion 9  but  he  admit  tsrd   that  at 
the   coroner's  inquest,  halo   shortly  after  Howard's  death,  he  had 
testified   th&t  "iocter     nsreen  o-saed  the  ear,  -  George  9*    jserson." 

At  the  conclusion  of  plfeim.ifr»s  evidence   the  court  d&nled 

defendant's  notion  for  a  direct-fed  veralot   la  its  favor*     Thereupon 

fcobie  and  Xr*     ill  la*  £•  Kendall   tee  tilled  as  witnesses  for  defendant* 

Hoble'e  testimony  MM   to  ths.   ef.  *ct  th  t  at    the   tin*  of   the     ccici&nt, 

and  prior   thereto,  he  was  a  soldier   in  the  ?lrst  Illinois   Infantry, 
with  smory  hi  16th  street  aac  Hlchl^an  avenue,  Chicago,   that  he  was 
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aselgned    to  driving   the  automobile   for    the  Med  leal   -erps  of    the 
rsglaentf   that  he  km  paid  hie  regul&r   amy   salary  oy  the   0. 
"'Overnaent,   and   received  no  coapt  nation  from  it.     aerson;    thfit  ho 
received   ordere  from  osmbsrs  of   the  medical  Corps  *>*&    took  then  In 
tho  automobile   to  fcueh  place e  »a   they  directed*  that     r.     aerson,  a 
aajor,  was  hie   euperler  off  leer   ana  ho   took  hia  la  the;  autonohlle 
wherever  Aaoreoa  directed,  and   th  >t  he  was  subject /to    a«?raoo*s 
ordere)  that  ao  other  person  than  the  witness,  drove   the  ^uieaobiles 
th#t  "It   stood   In  front  of   the  armory  and   stood  at   the  camp  at  Cicero 
and   In  front  of  ay  house .  and  sherever  I  was,   tho  oar  nasi*   that  on 
the  evening  of     ugust  14,   1917,  by    jserson'e  order,  he  drove  bin  from 
the  armory  to  hie  home)   Uses  upon  arriving  there    morses  ordered  bin 
to  take  tho  cnx  to  his   (the  witness*)  hosts  "and  stay  there  and  await 
farther  orders j*  and  that,  at  the   tine   the     evident  oeeurreo,   "I  was 
obeying  the   order  Major    nor son  gave  me.* 

Dr.  Kendall's  testimony  was   to  the  effect  thut  in    -ugust, 
1917,  Ir.     nor  son  wae    the  surgeon  and  senior  medical  officer  of  tho 
regiment;  that  he   (Kendall)  was  a  first  lieutenant  and  assistant 
surgeon  of   the   regiment;   th  t  various  neneers  of    the  Mecioal  Corps 
need   the  automobile,   *-hich  always  *'  s  driven  by  l  o&iej   that  Nthe 
regiment  had  no  car  at  this  timet"   that   the  automobile,  which  I  ©bis 
drove,  *was  loT<     aerson* b  car;*   and   that,   in  a  general  way,  he 
(  me r a en)   "directed   the  use  of  It** 

In  view  of  the  evidence,  shoving  that  tr.  me  room,  at  the 
time  of  the  accident,  ■»■  the  osner  of  the  automobile  and  that  Hebie 
then  ess  driving  It  in  aaenrcance  with  merson's  express  directions* 
and  in  vie*  of  the  holdings  (  bov'.  mentioned)  of  the  3rd  divlaion  of 
this  appellate  court  on  the  prior  appeal,  we  are  of  the  opinion  that 
the   trial  eourt   erred   in  not   subsiding  the  cause,  upon  said  third 

trial,   to  the  jury  und- r  proper   instructions*  and   in  giving  the 
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peremptory   instruct lea  eoaapie  inetf   of    and   in  entering   the   judgment 
appealed  from*     la  Berry  oa     utoaobile*,  5th  £d,|  --ec.   ill,  page 
879,   it   le   saids      "The   relation,   creating  liability  la  the  oener, 
does  not  depend  upoa  the  driver  receiving  compent?   tion  for  hie  oer- 
Tioea.      la  fact*  liability  for   the  negligence   of  a  driver  doee  not 
depead  upoa  the  at. let  relation  of  neater  and   servant,  but  exists 
where   the  driver  acts  for   the  owner  at  his  request*  express  or 
laplied  ,  for  his  benefit,   or  under  hie  direction.*      {Gee  Jialil  v. 
Peters,  241  ».  Y.  177,  179.)     la  26  Cye.  p.  1522,   It  Is  s   id  :  *A 
person  who  svsilu   niaeelf  of   the  use,  te  perarlly,   of   the-   .crvlees 
of  a  servant  regularly  eaployed  &y  another  person  aay  be  liable  as 
a&ster  for   the  acts  of  such  servant  during   the   lesporary  service.1* 
(s*«t     heeler  v.   Chicago,  etc,  "•■»  Co.,  267  II.  .  -M>6,  326t  Trout     uto^ 
Llverv  0»,  v.  People* a  Gas  Co.,   lea  111,   Asp*  56,  60;     ennell.  v. 
iaeeoa.  M  G*MB«  7lo,  714 ;     flllaaa^  v,     chleld,  294  Mo.   512,  823 1 
TfT1T  "    JllS)k*  •*■  Pa.  3£3*  357,) 

For  the  reasons  indicated  the  judgaent  of   the  Superior 
Court  is  reversed  end  the  cause  reaaaded  for  a  new  trial* 

ssrauaa*  &m  remaix    • 

caalaa  and  n&rnes*  JJ.»  concur* 
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Appellee,  / 

/)      AP  SAL  *F>0«  HfflriGlPAL  COBKT 
▼.  /) 

\      /    )  OP  CHICAGO. 

HOST  MAOIWBIS,  /       ) 

.ppellant.  ) 

MB.    PKEil^HO  JU  TICK   OBIDIXY  IiBLIVEaED  THE  Q?ISIOJI  OF   THS   OWr. 

On  Icay  16,   1927,  plaintiff  caused   to  be   entered   in  the 

Municipal  court  a  judgment  by  confession  against  defendant  for 

1396*25,   on  the  la. tor* a  promissory  note  for  $1,000,  da tod     ept ember 

4,  1923,  and  payable  to  plaintiff's  order  60  days  aftor  data, 

with  Interest  at  6  per  cent  per  annua,     the  a  mount   of  the  Judgment 

of 
was  Bade  up/the  principal  sum  of  the  not«?     1,000,  accrued   interest 

of  $221.28,  and  attorney's  fees  fixed  at  3176. 

On  October  13,   1927,  defendant  appeared  and  moved   that 

the   judgment  be  opened   an«-i   th  t  he  be  given  lenve   to  plead*  ete* 

The  notion  was  supported  by  his     fj  idnwit   (appearing  in  the  bill  of 

exceptions)    in  **hich  he  alleged  in  substance   that  the  first  notice 

or  knowledge    Unit  ho  had   of   the    ,»fcry  of   the  Judgment  was  on  October 

10,  1927,  when  an  execution  9am  served  up.n  his;   that  he  hma  a  good 

defense   to  the  whole   of   the  notei   that  he   executed   it  "solely  for 

the  aceosaROditien*'  of   the  payee  thereof,  plaintiff,  and  at  his  request? 

that  defendant  did  not  receive  irosi  plaintiff  or  any  other  person 

"any  stoney  or  anything  of   vtJLae  or  «ny  gooc     nd  valuable  consider  >t ion 

for  the  execution  of    the  note}*   and   that   -hfc  note  w?*  made  "without 

any  consideration  whatsoever-*1     Ftam  the   order  of   the   court,  entered 

October  19,  1927,  Cmnylag  defeuemt's  said  notion,   this  appeal  is 

prosecuted. 
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3y  tirtue  nt   the  provisions  of  Gectiaa  i  of  our 
Negotiable    Instruaents'      ct    (C«htll*»      tat,    1937,    .h«j>.   98,      ««• 
10,  page   1733)   and   the  holding*   in  3»a«yan  y«  Jtorrle.   64,   .Til, 
366,   372,    and   other  eases,  we  are   of   the    opinion   *Ji^t  defendant' » 
affidavit   »uf  ricicr.tly  disclosed  *  prliaa  facie,   such  a  cefccofc  to 
the  note  as  required   the  court   to  jrrsnt  defendant*  e  motion  fend, 
•pen  the  Jucgracnt  and  give  ai»  leave   to  pler^   and  bars  a  trial 
upon   the  merits. 

Accordingly,  the  order  appealed  froa  4e  reverse  anl 
the  cause  it  rcs&nded  for  further  proceedings  not  inconsistent 
with  the  vleno  herein  expree~«*. 

iwnffign  AND  k-kmaidsd* 

canlan  and  Barnes,  JJ,,  concur* 
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*u;  OLPH  P.  p^kuiai  and 
CHICAGO  TITM  *  TRUST  CO., 
rrustoe. 

Complainants* 

T. 

YIBCEVT  MAR/./JTO  et   al., 

Defendants* 


01  APPEAL  0?  ALBKKT  F. 
EKCKLKSBKRGEB ,  receiver . 
Appellant  * 
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MR.   Hti?3Ii>niG   JU::TICp    URIULilY        L    .  THK  0    IKIOlf  07  TffiS   COUKT. 


This   la  an  appeal  by   the  receiver,  Mecklenbergsr, 
appointed  and  reappointed  in  a  suit  to  foreclose  a  second  trust 
deed  on  certain  improved  real  estate   in  Cook  count/,   Illinois* 
from  an  order  of  the  Superior  court,  entered  November  30,  1927, 
wherein  the  court  disapproved  certain  credit  items   (aggregating 
■•re  than  $1000)  contained  in  the  receiver* s  final  report  and 
account,  and   ordered  him  to  recast  the  account  so  as  to  show  a 
balance  in  his  hands  of   s«td   i turns,  and  further  ordered   him  to  pay 
to  the  complainant,  Perlaan,  $1000,  "in  satisfaction  of  the 
deficiency  due   hist  with  lawful  interest  thereon  from  September  £7, 
1924,"  and   also  to  pay  certain  other   enumerated   sums  for  master's 
fees,  etc.,   taxec   as   costs* 

In  complainants'    amended   bill   to  foreclose,   filed   July 
14,  19.4,  it   is  alleged   in  eubeunee   that  on  May  13,   1922,  Marsano 
executed  and  delivered  his  note  for  427,500,  and   said  trust  deed 
securing  the  s»me|   that   the  amount  of   the  note  and  certain  Interest 
is  due  and  unpaid,  as  well  as  certain  tuxes  for  the  year  1923 f  that 
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*>erlman  la  the  legal  holder  and  owner  of  the  note}  that  I hilip  X* 
Oolde  and  Philip  J*  Goldberg  are  the  owner ■  of  the  equity  of 
redemption |  and  that  there  le  a  first  mortgage  of  #75#0OO  upon  the 
promisee  running  to  Sreenehaum  MM  Bank  and  Trust  Co.,  a«  trustee* 
The  bill  prayed  for  the  i ^ointment  of  a  receiver  to  take  charge  of 
and  to  preatxr*   the  premises,  and  to  collect  the  rents,  issues  and 
profits  thereof*  A  copy  of  the  trust  deed  was  attached  to  the  bill 
ae  an  exhibit.  By  Its  terms  Karsano  conveyed  and  warranted,  subject 
ts  said  first  mortgage*  to  the  Chicago  Title  I  Trust  Co.,  ae  Trustee, 
the  real  estate  in  question  with  improvements  thereon,  "together  with 
all  rents,  issues  and  profits  of  said  premises .*   nd  it  %&s  provided 
that  the  grantor  (Mariano)  "waives  all  right  to  the  possession  of, 
and  income  from,  said  premises  pending  such  foreclosure  proceedings* 
mad  agrsss  that,  upon  the  riling  of  any  bill  to  foreclose  this  Trust 
ised,  the  court  in  which  such  bill  is  filed  may  at  once  and  without 
notioe  *  *  appoint  a  receiver  to  take  possession  or  charge  of  said 
premiess  with  power  to  collect  the  rents,  issues  and  profits  of  said 

premises.* 

On  ths  warns  day  the  bill  was  filed  Keeklcnberger  was 
appointed  receiver  and  hs  took  possession*  By  the  order  he  was 
author iasd  to  make  leases,  collect  all  rents,  etc.,  and  it  was 
providsd  that  both  he  and  his  solicitor  should  act  without 
compensation  for  their  services. 

On  September  27,  &§fe4t  a  decree  of  foreclosure  and  sale 
was  entered.   In  the  decree  the  court  found  inter  alio  that  Perlman 

was  the  legal  holder  and  owner  of  the  principal  notef  that  Gold* 
and  Goldberg  were  ths  owners  of  the  equity  of  redemption  by  mesne 
conveyances  from  liar  Hanoi  that  there  was  due  Pirlman  ?  30, 365. 3d, 

*ith  intereetj  that  Mariano  was  pereonally  liable  for  the  payment 
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thereof  I  end  that  in  and  by  said  trout  deed  harsano  conveyed   the 

premises  with  the   improvements  thereon  "together  with  the   rente* 

lseues  and  profit*  of   eaid  premises**       .fter  ordering  a  sale  in 

the  usual  manner   the   court   further  ordered  that 

"in  easOf  after   the  coming   in  and   confirmation  of  eaid 
master* s  report  of   »&le,  any  deficiency  is  shown   in  the 
amount  duo   to  complainant,  I  •   i>.   *:ierlman»  his  rights  and 
remedies  egalnst   the  rents  and   income  of   said  property 
for  the  collection  of  siid  deficiency  shall  in  no  way  he 
affected  by   this  decree,  and  he   shall  be  entitled   to  a 
receiver   for  said  rents  ».na  profits  during   the  period   of 
redemption  herein  for  the  purpose  of  collecting  any  suoh 
deficiency.- 

On  November  I*   lft  4,    the  abater's  report  of  sale   and  dis- 
tribution was  filed  unci    the   court  entered   an  order  approving  and 
confirming  the   name.     The  report  showed  that  a  sale  of  the  premises 
for  $29,7£1*95  had  been  made  to  the  complainant >   ?<srlmmn9  and   that. 
after  xaaking  distribution  as  provided   in  the  decree  of     eptember  27, 
1924*  there  was  a  deficiency  of  $1000*     On  the  same  day,  on  motion 
of  Perlnan,  the  court  entered  an  order  reappointing  Kecklenberger 
receiver  during   the  period  of   redemption*      In  the  order  he  was 
directed   to  collect   the   rents  from  the  premises  during  said  period* 
and  was  given  eert&ln  other  powers*   specifically   enumerated*   in  none 
of  which  was  Included    the  power  to  pay  nny  interest  on  the  first 
mortgage  during  e*ld  period,   or   to  pay  any  taxes  other  than  the 
general  taxes  levied  against  the  premises  during  said  period*     In 
the  order  it  was  further  provided  that  during  said  period   the  defend- 
ants*   their  agents  and  Attorneys*  be  enjoined  from  collecting  any 
rents  or  from  interfering   in  eny  manner  with  the  receiver* s 

possession;    Heat  the  receiver  retain  all  moneys  coming  into  his 
hands  by  virtue  of  his  reappointment  until  further  order  of   the 
court!   and   that  Perlman  be  not  required   to  furnish  a  complainant* s 
bond,  it  appearing  to  the  court  th  t  he  "has  an  undisputed   right 
to  the  reappointment  of   the  secelver  herein** 
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Under  this  order  Meoklenborger  continued  to  act  aa  re- 
oelrer.   About  the  tine  of  Its  entry  Per loan,  the  purchaser  of  the 
premises  at  the  meter* s  sale,  had  assigned  the  certificate  of  sale, 
which  had  been  Issued  to  him,  to  Marsano*  Subsequently,  on  i>eoember 
1,  1924,  and  on  June  17,  19i;5,  Mecklenberger ,  as  receiver,  filed 
current  accounts,  and  on  September  £6,  1925,  filed  his  final  account 
and  asked  for  its  approval*  Objections  to  certain  credit  iteno  con- 
tained in  this  final  account  were  filed  by  both  P«rlman  and  Marsr.no. 
None  of  these  accounts  is  contained  in  the  present  transcript,  and 
there  are  statements  of  the  clerk  of  the  Superior  court  that  all  threi 
accounts  have  "been  lest  from  the  files  and  cannot  upon  diligent  sear* 
be  found**   mong  other  oredlt  items  contained  in  this  final  account, 
to  which  they  objected,  Perlman  and  Marsano,  each  severally,  objected 
to  the  allowance  of  the  following  items • 

"Payment  to  Groenebaum  -one'  Bank  &  trust  Co*» 

on  account  of  Interest  8*96. 
Payment  to  said  bank  on  past  due  interest  31.25 

Paid  to  said  bank  on  account  of  interest  500*00 
Paid  to  said  bank  on  account  of  income  tax  99*40** 

The  aggregate  sum  of  the  bovc  items  is  $1525*65,  more  than 

#900  aver  the  amount  of  the  $1000  deficiency  at  the  time  of  the  sale* 

On  May  7,  1926,  Meeklenberger ,  as  receiver,  filed  another  final  report 

and  account,  which  is  contained  in  the  prudent  transcript,  and  asked 

that  he  be  discharged  as  receiver,  etc*   In  the  account  he  debited 

himself  with  amounts  received  from  rents,  etc*,  during  the  months 

of  June,  July,  ugust  and  September,  1925,  In  the  total  sum  of 

$5226*13,  and  credited  himself  with  nine  items  of  disbursements, 

aggregating  the  sum  of  43,274.57,  or  $48*39  more  than  he  reoeived 

during  as. id  months,  which,  he  said,  wis  the  exact  balance  of  cash 

ho  had  on  hand  at  the  time  of  rendering  his  last  current  account, 

filed  June  17,  1925.   mong  these  nine  credit  items  were  the  four 
items  above  mentioned,  aggregating  *  1525*65,  three  of  which  wore 
for  payments  to  the  3reenebaum  -ons*  Bank  on  account  of  Interest  on 
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said  first  mortgage*  and  which  payments,  as  the  account  discloses, 
were  made  to  the  bank  rasp  ctively  on  July  15,  uept ember  15,  and 
June  13,  1926,  -  all  subsequent  to  the  sale  of  the  premises  pursuant 
to  the  foreclosure  decree  and  to  the  order  reappointing  the  receiver 
after  the  approval  of  the  foreclosure  sale.  These  payments  were  mace 
without  any  authority  container  in  said  order  of  reappointment*  And 
it  does  not  appear  the-  the  court  by  nmy  subsequent  order  authorised 
or  sanctioned  such  payments*  Both  Arlman  and  iarzano  severally 
filed  objections  t+  the  allowanoe  of  certain  oredlt  items  contained 
in  said  second  final  account.  Including  said  four  items*  and  asked 
that  the  receiver  be  charged  with  a  sum  sufficient  to  pay  said 
dofieieney  of  #1000*  and  Interest  thereon*  and,  on  May  17,  1926*  the 
court  ordered  thru  snid  eteonc  final  account  and  said  objections  be 
referred  to  a  master  to  tete  proofs  and  report  the  enme  together 
«ith  his  conclusions* 

Evidenoe  was  introduoed  before  the  master*  and  on  October 
25,  1927,  he  filed  his  report,  in  which,  after  stating  the  facts  sub- 
stantially as  beve  outlined ,  he  recommended  to  the  oourt  that  the 
objections  to  the  allowance  to  the  receiver  of  said  four  credit  items, 
aggregating  £1525*55,  be  sustained*  but  that  the  objections  to  the 
allowance  of  certain  oth«r  oredlt  items  bt  overruled*  In  the  report 
of  the  master  is  contained  the  following  statement i 

"It  appears  from  the  evidence  that  complainant* 
Perlm&n,  the  purchaser  at  the  master's  sale  of  the  premises, 
assigned  the  Certificate  of  ■*!•  Issued  to  him  *  *  to  the 
defendant*  &4»sano»  and  it  is  contended  by  counsel 
representing  the  rec  Ivor  on  the  referenee  herein  that  such 
assignment  carried  with  It  the  deficit*  evidenced  by  the 
deficiency  deore®,  of  $1000,  and  that*  because  thereof*  the 
objeetors  have  no  standing  in  this  court  and  no  right  to 
enforce  payment  of  the  deficiency  of  $1000  from  moneys 
collected  by  the  receiver.  The  muster  finds*  however* 
that  the  ssslgnmant  of  the  Certificate  of  Sale  did  not  carry 
with  it  the  Jcficlt*  ■  *  and  that  complainant,  ^erlrnan,  has 
the  right  to  have  paid  to  him  the  balanee  due  of  $1,000,  and 
that  the  defendant*  M&rzane,  has  the  right  to  have  his  objections 
sustained  to  the  final  account  and  report  of  the  receiver *• 
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So  objoctlons  to  anid  mooter's  report  and  reoosraendHtlons 
wore  filed  with  the  mutter,   out  after  eaic  report  h*d  beea  filed  la 
court,   on  motion  of   the   receiver,  he  was  allowed    to  file  Instant er 
objection"   to   the  report  with  the   esme  effect  as   if   they  had  been 
filed   in  apt   time  before  the  waiter  and  overruled ,  and  he  did  to, 
and  the  objections  were  or:ere£   to   at&nd  as  exceptions.     He  contended 
therein   that  he  was  entitled   to  be   credited   in  his  final  account  with 
•aid  four   itent,  aggregating   *152S.e5|     that  complainant,   vcrlman, 
had  no  right  to  be  paid  any  suae,  out  of  moneys  collected  by  the  re* 
ceiver,  on  account  of   the  deficiency  of  $1000,  because  he  had  w&ived 
that  right  or  waa  estopped   to  object   to  the   receiver's  final  account! 
and   that  ftarsaao  also  **■»  estopped   to  raise  any  objections  to  said 
account*       fter  reviewing   the   evioenoe  we   fail   to  find  sufficient 
evidence  to  support  the  contentions  of  either  waiver  or  estoppel, 
Folio*- lag  a  hearing  on  the  receiver*  s  exceptions  the  court  approved 
and  confirmed  the  master's  report*  and   enterec  the  order  appealed  from* 

We  think  tn&t   the  order  was  right  and   should  be  affirmed  * 

Under  the  provisions  of   the  trust  deed   the  rants  wore  pledged  for 

the  payment  of  the   indebtedness  du*   to  Porlman.     Upon  the  foreclosure 

sale  there  was  a  deficiency  of  $1000*     this  def icieney  was  payable  out 

of  the  rents  collected  by  the  receiver  under  his  reappointment  during 

the  period   of  redemption,      (Prussia*:  v.  l*aao*ster,  254  111*  462,  467f 

c on t  inept nl  ||i4jm  v*  SAXtti    Hi  M>«     pp#   tlfti  M4«)     BbltlMi 

under  the  order  reappointing   the  receiver,  nor  by  any  subsequent  order 

•f  the  court,  w&s  ho  authorised  to  pay  out  of  the  rents  collected 

during  the  period  of  redemption  any  interest  on  the  prior  mortgage  to 

the  Oroenebaum    'one*   Bank,  and  ho  was  not  authorised  by  luw  so  to  do, 
(Stevens  v.  Hadf leld ,  19d   111.   *65,   255|      right  v.  Matters,   220  111. 
App.   151,   143.) 

The  order  is  affirmed* 

sWBflKB. 
oanlan  and  Barnes*  JJ*»  eonour* 
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FBOFXB   OF   THE   STaTK  OF   ILi.HTO|Ct 
•X  rel.  G«   H*   GL lUJC:, 

Appellee,      /  j        APPSA1  FROM  3UFSRI0R 

▼  ♦  /  cobrt,  cook  coram 

CITY  OF  CHICAGO  and  CHRIST] 
FaCCHfcK,   Building  Commissioner, 
Appellants. 

hr.  m8xsm  ju  tics  orisl  y  BBuma  tax  OPIHIOR  OF  THE  COURT. 

This  Is  an  appeal  *  the  City  o/  Chicle  ami  It.  Building 
Commissioner,  Christian  Faachen,  from  a  judgment  of  the  uperior 
court  #  entered  February  25 »  1923,  awarding  a  wit  *f  mandamus  in 
favor  of  the  relator,  Ollake,  whereby  sid  coauai  en  loner  was 
commanded  forthwith  to  issue  a  permit  to  Olinke  for  the  con- 
struction of  a  public  garage  at  Roe*  8136-44  lobson  avenue,  Chicago. 
The  premises  are  on  the  wc*t  side  of  said  avenue,  a  north  and  south 
street ,  between  31st  and  32nd  street*  To  the  petition  for  mandamus, 
filed  February  6,  1923,  defendants  filed  a  joint  and  several  answer* 
To  an  amendment  to  the  petition  defendants  also  filed  an  answer* 
There  was  a  herring  in  open  court  at  which  petitioner  and  two  wit- 
nesses for  hits  testified*  One  witness  testified  for  defendants 
and  much  documentary  evidence  was  introduced  by  both  parties. 

It  is  alleged  in  the  petition  in  substance  that  on 
January  11,  1923,  petitioner  presented  plans  for  the  construction 

of  a  garage  on  the  premises  and  applied  for  a  building  permit f 
that  theretofore  he  had  secured  a  sufficient  number  of  frontage 
consents  for  the  construction  of  the  garage  and  had  submitted  the 
same  to  the  Building  Commissioner  I  that  all  departments  of  the 
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lepartment  of  Buiidings,  except  the  structural  engineer*  approved 
said  plane  on  January  llthi  that  on  January  13th  petitioner  was 
Informed  th<  t  the  structural  engineer*  who  had  "O.K.ed*  the  plane, 
was  absent  temporarily  from  his  cuties  and  had  the  plans  in  his 
possession  -  thereby  making  it  lmpos  ibie  to  hare  a  building  perrit 
issued  on  that  days  that  between  January  13th  and  January  16th  four 
of  the  signers  of  said  frontage  consents  made  written  protests  against 
the  oonstruotlon  of  the  garage ?  that  on  January  16th,  upon  petitioner 
again  applying  for  a  building  permit*  he  vas  Informed  of  the  protests 
and  that*  by  reason  thereof*  the  permit  would  have  to  be  withheld  by 
the  Building  Commissioner;   that  neither  of  the  parties  so  protesting 
had  withdrawn  their  said  consents  previously  presented t  that  the 
Commissioner  unlawfully  withholds  the  issuance  of  the  permit}  and 
that  petitioner  is  entitled  to  a  writ  of  mandamus*  etc. 

In  d*f end ants'  answer  they  acmitted  the  presentation  of  the 
plans  by  petitioner  to  the  Building  Juepcrtmsnt*  that  they  had  been 
approved  to  the  extent  as  stated  and  that  the  Commissioner  had  refused 
to  issue  the  permit.  They  alleged  In  substance  that  the  reason  for 
such  refusal  was  that  oertaln  property  owners*  who  had  signed  frontage 
oonsents*  had  filed  protest®  against  the  issuance  of  the  permit  and 
had  shortly  thereafter  filer"  withdrawals  or  revocations  of  their  said 
consents.   Defendants  denied  that  petitioner  had  sufficiently  complied 
with  the  ordinance  relating  to  the  issuance  of  building  permits* 
Attached  to  the  answer  were  various  exhibits*  being  copies  of  a  report 
of  the  map  department  as  to  the  frontage  consents*  said  consents*  the 

protests*  the  revocations  *  and  other  documents* 

On  the  hearing  defendants  introduced  in  evidence  a  certified 
copy  of  the  city  ordnance,  passed  June  30,  1926,  amending  section  989 
Of  the  Ghloago  Municipal  Code  of  192..,  which  ordinance  as  amended  is 
in  part  as  follows i 
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"It  shall  not  be  la*ful  *  *  for  any  person*  firm 
or  corporation  to  he  rafter  locate,  ouild ,  construct  or 
establish  any  garage  in  the  city  on  *ny  lot  in  r.ny  block 
in  which  dwelling  houses,  ap  rtiaent  house  a  and  hotels  con- 
stitute one-half  or  more  of  the  buildings  on  both  sides  of 
the  street  in  the  block,  or  .i»hin  10  feat  of  any  such 
street  in  any  such  block,  without  the  writ .en  consent  of  a 
majority  of  the  property  owners  according  to  frontage  on 
both  sides  of  the  street ;  provided,  that  t*ll  lots  which 
abut  only  on  n  public  alley  or  court  sh&ll  be  considered 
as  fronting  on  the  street  to  which  such  Riley  or  court  leads* 
It  shall  not  bo  deemed  inconsistent  with  the  character  of  a 
building  as  a  dwelling  house,  apartment  house  or  hotel  under 
this  section  that  a  part  thereof  is  utod  for  rstail  business 
purposes,  if  a  separate  part  of  such  building  with  a  total 
floor  area  greater  than  the  floor  area  used  for  business  is 
used  for  residence  purposes 4  Kr outage  consents,  when  required 
under  this  auction,  sJhmll  be  obtained  and  filed  with  the 
commissioner  of  buildings  before  a  permit  is  issued  for  the 
construction  of  any  such  builc'lngt  provided,  that  in  determining 
whether  dwelling  houaee,  partsent  houses  and  hotels  constitute 
one-half  or  more  of  the  build ings  on  both  aides  of  the  street 
in  any  block,  any  build  lag  fronting  upon  another  street  and 
leoated  upon  a  corner  lot  shall  not  be  considered;  and  provided 
further,  that  the  word  'block,*  as  used  in  this  section,  shall 
not  be  held  to  mean  a  square,  but  shall  be  held  to  embrace  only 
that  part  of  the  street  in  question  which  lies  between  the  two 
nearest  intersecting  streets*'* 

It  appeared  from  the  evidence  that  the  proposed  garage  was 
to  be  erected  on  the  west  side  of  l-obson  avenue,  between  diet  and 
82nd  streets ,  on  lots  known  i otherwise  than  by  said  street  numbers 
above  mentioned)  as  'lots  l»$   lc,  17  and  13  in  block  130  in  Cornell, 
a  subdivision,  •*#•*!  that  there  were  twenty-three  lots  in  sand  block, 
numbered  1  to  H  inclusive,  on  the  west  side  of  Lobson  avenue  between 
said  streets;  that  each  of  these  lots  was  of  the  width  of  £•  feet, 
exeept  lot  1,  *hich  was  of  a  width  of  30.06  feet,  and  except  lot  23, 
which  was  of  a  width  of  37.06  feet|  that  there  were  four  dwelling 
houses,  eavm  on  lots  1,  2,  5  and  9  respectively!  that  lot  4  and  lots 
6  to  13  inclusive  were  vacant  lotsf  that  on  lots  19  and  £0  there  was 
a  store -building  in  process  of  construction;  and  that  in  lots  21,  22 
and  33  there  were  stores  and  apartments  above,  the  dwelling  area  of 
which  building  was  twice  th« t  of  the  floor  area  used  for  business* 
It  further  appeared  that  on  the  e  .<et  side  of  I-obson  avenue,  beginning 
at  81st  atreet  and  going  south  to  an  alley,  all  the  lots,  being  in 
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block  129  of  enid  subdivision  and  each  being  28  feet  In  width,  were 
recent  lotsl  that  between  said  alley  a^d  82nd  etreet  there  were 
eighteen  lots,  numbered  8  to  25  Inclusive,  each  being  25  feet  In 
width,  with  the  exception  of  lota  84  end  25,  which  were  respectively 
of  o  width  of  2?  and  tt  feeti  that  there  was  a  publio  garage  on  lots 
11  to  15  inclusive  and  an  old  dwelling  house  on  lot  13 |  and  that 
there  were  no  buildings  on  the  remaining  lote  in  said  block  120, 
which  fronted  on  iobeon  avenue*  It  its  clear  that,  under  the  provisions 
of  said  ordinance ,  the  relator,  before  he  could  legally  obtain  a 
permit  for  the  construction  of  the  proposed  garage,  would  have  to 
obtain  and  file  with  the  building  commissioner  the  written  frontage 
consents  of  a  majority  of  the  property  owners,  according  to  frontage, 
on  both  sides  of  Pobson  avenue,  between  Slst  and  82nd  streets. 

It  further  appeared  that  the  relator,  having  secured  the 
written  consents  for  the  erection  of  the  proposed  garage  of  certain 
property  owners  on  both  sides  of  i obson  avenue  between  said  streets, 
filed  said  consents  with  the  Commissioner  about  January  3,  1928} 
that  the  total  property  frontage  was  1169.12  feet,  of  which  a  majority 
thereof  was  587*57  feetj  that  the  relator  did  not  have  on  said  eon- 
sent  document  a  majority  of  said  frontage  consenting,  and,  accordingly, 
he  was  so  advised |  that  thereupon  he  filed  a  second  consent  document 
containing  additional  signatures  with  the  UobesIs  a  loner,  who  submitted 
the  same  for  checking  to  the  nap  department,  which  rejected  one  of  the 
consents,  but,  nevertheless,  found  a  surplusage  of  frontage  consenting 
of  17*43  feet  over  a  majority  of  the  total  frontage,  and  so  advised 
the  Commissioner;   that  about  January  11th  the  relator  submitted  the 
amended  plans  for  the  garage  to  various  departments  of  the  Bepartment 
of  Buildings  and  obtained  the  approval  thereof  by  all  except  the 
engineering  department  I  that  about  January  16th  he  obtained  the 

approval  of  said  engineering  department  and  again  applied  at  the 
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Ooaunlouion«r's  of  ic«  for  the  issuance  of  the  permit!  that  It  was 
refussd  for  the  reason  that  four  of  the  property  owners*  owning  225 
feet  of  frontage,  ana  who  had  previously  signed  their  frontage  con- 
sents* had  filed  with  said  Commissioner  a  written  protest  against  Its 
isruanee)  that  on  January  17th  there  was  a  hearing  before  the 
Commissioner,  at  which  the  relator  and  sons  of  the  property  owners 
were  present!  that  the  relator  demanded  the  permit  and  argued  that 
said  protest  of  the  four  pro*>«rty  owners  was  not  in  f»ct  a  revocation 
of  the  consents  which  they  had  previously  signed;  that  no  final  aotion 
then  was  taken  by  the  Commissioner |  that  on  the  following  day* 
January  13th»  e»ie  four  property  owners  signed  and  filed  in  the 
Commissioner's  of. ice  a  document,  stating  that  they  had  previously 
signed  a  consent  for  the  erection  and  maintenance  of  said  garage  and 
that  "we  do  hereby  revoke,  cunoel  and  withdraw  our  said  consent  and 
do  hsreby  declare  said  consent  wholly  null  and  void  and  of  no  affect 
whatsoever!*  and  that  thereupon  the  Commissioner  finally  acted  and 
refused  to  issue  the  permit  to  the  relator* 

"It  is  -fell  settled  that  a  srit  of  mandamus,  should  never 
be  awarded  unless  the  puttf  applying  for  it  shows  a  clear  right  to 
have  the  thing  sought  by  it  donei  nor  unices  it  is  the  clear  duty  of 
the  party,  sou  ht  to  be  coerced,  to  do  the  thin  he  is  called  upon  to 
do."  (HoCann  v.  The  oople.  1S4  111.  526,  554.)   £•   think  that  under 
the  facta  disclosed  in  the  present  case  the  court  erred  in  granting 
the  writ.  By  the  terms  of  the  above  mentioned  ordinance,  before  the 
relator  could  legally  be  entitled  to  the  issuance  of  the  permit 

demanded,  it  was  necessary  that  he  uhould  obtain  the  written  consent 
thereto,  filed  with  the  Building  Commissioner,  of  a  majority  of  the 
propsrty  owners  according  to  frontage  on  both  sides  of  Dob son  avenue* 
between  81st  and  52nd  streets.  Before  the  eommiealoner  in  good  faith 
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had   finally  acted  upon  the   Application  for   the  permit,   four  of  the 
property  o*ners,  owing  Iftf  feet  of   the  frontage,   withdrew  and  revoked 
the   eoneento  to  the  erection  of   the  garage  which  they  had  previously 
given.     By   the  withdrawal  of  these   consent e   the   relator  did  not  have 
a  majority  of   the  property  owners,  according  to  frontage,   consenting 
to  the   erection  of   the  garage.     It   is  well  settled  by  numerous  decisions 
in  this     tate  and  elsewhere  th&t  concents  given  under  the  provisions 
of  eiallar  ortilnanoee  or  statutes  stay  be  withdrawn  at  any  time  pre- 
vious to  final  action  being  taken  by  the  official  or  tribunal  re- 
quired to  act  in  the  premises*     (38  Corpus  Juris,  p.  75»  sec.  6| 
L**tff^  ▼•  Board  of     upervisora.  198  ill.  205,  208*  Theurer  v.  People. 
211   111.  296,   303|     Elneloe  v.  ffoacue.   213  111.  302,  306f  Mack  v. 
Polecat  Sralnage  aistrlot.   216  111.  56.   59 |   People  v.     alsh,  195  B.Y. 
fittpp.   264 9    266.) 

The  Judgment  appealed  from  should  be  reversed  and  it  is  so 
ordered • 

rcanlan  and  B mes,  JJ.,  concur* 
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ttAURIOR   ALSCfflJl  », 

Appellee, 

▼  a. 

SCARRY  H.    flEU)  A  CO.  J  a 
Corporation,  fUKKi  Kt\fXV4l 

and  W&LLtfi    £A3;J;',.-"J,*J», 

Appellant*. 


MR.  vKx&iBin  juitics  qrivlzi  mLvmam  thk  gpu.k...  of  ths  court, 

X«i   an  notion  in  tall  Jo**  fra««i  and  deceit  i;.   the   tale 
to  plaintiff  of  certain  eggs,    there  w*m  a  verdict  fin -Sing  the  thro* 
defendant*  guilty  suad   oeaaecing  plaintiff *a  damages  at  $1200.96. 
On  February  4t  19  38,    ju-1  :■.■<■;■.  *>nt  waa   «nt«red  upon    the  verdict   and 
defendant e   appealed. 

The  action  vai  eenaenoed  en  July  16,  1936,      In   the 
on*  count  of  piaintiff*e  declaration  it   in  Bt»«IT0<i   In    .mfcetone* 
that   in  ^arch,   1923,   defendants  tiff,   on  4   for  a  len#  time  had 
boon,   engaged  in  a  brokerage  buolnees  in  Chicago,  buying  and 
eeliiu£  eggs  in   carload  lota  on   commission  for  persona  deeiring  to 
trade   in   tkn   egg  market  J    thai    there    ttMW   e  ^ev«»ral   grades 

or   claefcifioations  of  egge,   w&eng  which  vera   those  c-.r?-r*et*ri»ed 
aa   "atorage  packed   f irate*   and   "current  receipts;*   that  on  &axeh 
26,   1923,    tho  Korxet  prico  for   *5ggs  of  the  firnt  »«nt  toned  gr%de 
woo  approximately  36  cento  par  dooon,    .and  of  the  second  »*«>  tioned 
grade   approximately  22  cento  par   do  own;    that  plaintiff    then  *ae 
Ignorant  oi*  tho  gradee  and  »-«rK*t  prices,   of  which  fasti  defendants 
had   kraowlwlge;    that  def e/ •; -Santa,   in'.  to   cheat   and  defraud 

plaintiff,  "falsely  represented  HM  warranted**  to  ale*  that  they 
woul*  ourohaee  for  .hie  account  two  carloads  of  eggs  at  the  pro- 
Tail  \ n%  narket  price  of  9$  oent»  p*r  dosan;    that,  relying  upon 

M  recresentati-na,    "ho  was  induced, *    BJSHJ   authorised   ffsnedSfit*, 
to  -oureh'-oe   for  him  at   aoi  <■  or  ice  two   oar)  e  ad  a  of  obks.   of   tho 
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grade  known  as   "storage  packed  firsts,"   and  he   paid   to   thorn  the 
turn  of  $1200.96  on  account  o      the  purchaee;    that   It  woo  defendants' 
duty  to  purchase  ©gge  for  hia  of  that  grade,  hat  that   they,   dis- 
regarding  their  duty,   did  not  puaehase  "storage  peeked  firsts,* 
but  en   the  contrary  sold   t©  Vil»  two  carious  oi    the   inferior 
grude  of  "current   receipts,"  without  disclosing  to  him  sold  gr-»de 
or   quality    altrough   they  billed    the  eggs      to  hisi   at    the  price  of 
9B  o«rtc  c«r  dcEen;    that  plaintiff,  upon  learning  of  the  fraud   and 
deceit    practiced  upon  him,  promptly,   on  Kove®b*r  1,   16X3,  res- 
cinded  sail    sale  and  d^eianded  of  defendants  the  return  of  the 
purchase  p.  ice   so  pfeid,  vis.,    H'ft'C  .9*,    nut   that    they  have  failed 
aad   refused   to   return   tfcg   MM,    to   plaintiff's  damage,    etc.      The 
defendants   flXedl  a  plea  oi    the  general  issue. 

upon    tue   trial,  had  In   JesntaTV,  193**,   plaintiff  tee- 
tilled   In  his  own  behalf,   ae  did   two  witnesses  i\>r    dm,   -   ".'agncr, 
an   i:i#pfector   of  egg*  in  U/iicago,   and  J^tller,   an   egg  backer.      *ae- 
ssnuan  and  tfield  were  witnesses  for   t/iemeeiwee,   respect  tveiy ,   and 
defendants  called   two  other  witnesses,   the  treasurer  and  the  book- 
keeper  of  the  defendant   corporation.      Defendants  also   sought  to 
introduce  in   evidence   a  certain  verified  bii  ;    for  an   accounting  and 
for  a  reoetver,   or  certain   paragraphs   thereof,    J  lied   by  plaintiff 
In   sal'    circuit   court   in  Ueveaiber,  ie?3,   against  Field,   trading 
ae  Harry  K,   field  *  Co.,    and  Waseermsa,   individually,  but   the  court 
refused  to   adiit  the   ea&e  in  evidence.      The  bill  *as  b^sed  upon 
the  same  transaction  as  ie  cofcpl.-iined  of  in  the  present   case.      In 
paragraph  16  of  the  bill   It    is   stated   that   "your  orator  has  now, 
as  A*  is  advised,   a  rigbj,  to   rescind   the  purcn.tse  of  said    eggs, 
li£l  AJ.  none  ..he  leas  willing:   to  pt.r^ it   the   sale  ©1    said  eggs  at 
ths   current  raarket  price   and  accept   an   accounting    thereof,"    etc. 
it  will  be  noticed  from  the   staces*  out   that   la  ao-vember,   1923, 
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about   tlgtet  asanth*    after   the   tale  of   the  tg|*j    plaintiff  had  not 
then   elected    to  rescind  the   sale. 

Inuei-JcU  as  we  have  reached  tue  conclusion,    «fter  * 
review  ©f  the  evidence  contained  in  the  present  transcript ,   that 
the  Jtt4gaajit   cwnot   steni  as  »£«»inet  Harry  d,   field,   individually, 
and,   baiag  •  doint  Ju'^itwnt   a&ainet  nl»  and  the  two  other  defend- 
ants, aa*t   also  he  reversed  as    to    said   two  other  defendants  (kivak 
v.   Chloagc  *  Brie  :<.    (fo..    399   111.    318,    326;    Kawwtr  v.  Klefrardaea 
yaetlnrr  Co. .    r^GS  111.    77,   If)    MM   the  cause  riwmtld  for  a  new 
trial,  *e  refrain   fYoa  outlining   the  evidence,    further   than  to 
say   Butt   i'  ura   that  -plaintiff  ie  an   attorney  ant  a  brother  In 

law  of  Waaaer&an;    that   a«?an4aa1i   corporation,  or  «tei«a  >4ieH  ie 

t|  was  enna^-ed  at    Die   «■  irc^  o>    felfei  tr,:*n«.*otioa   complained  of 
'4e  business  of  buying  and  selling  eggs   and  other  pre  iuoe;    that 
faajsertac  tia  assasiatsa1  villi   tins  corporation,   scaring  la   tna 
profile   eat  losses  on  transactions  oonsuKssated  hy  hla  on   the 
oor-crition  account,    «M    UUI     Hi  negotiated   the  particular   sale  to 
plintiff;    *n1   that  Flel^,   personally,   did  not  participate  in   the 
sale  er   Sen©'*  anything   about   it  until  long   zi*x*r  its  eoneusBiation, 
or  as   It   any  daisied  fraud  on   t.;ia  psrt  of  ^assermen.      In  14  A  Corpus 
■Turla,   p.   176,     n*r.   195%    It  ii  staid:      "An  officer  or     tractor 
of  a  co x;  oration  is  not  liable  for  its  torts  wh«re  ne  has  not 
par  kadi   therein,   or  had   any  knowledge  of,  or  given  any  con- 

seat   to,   the   act  or  transaction.      »*e     Likewise,    a  director  or 
officer  ie  not,  sorely  by  virtue  of  hie  peeitlon,   liable  in  all 
oases  fit   tka   torts  of  other  directors,   iffitsrt  or   ^ents;   he 
is  liari*  sfcta,  tmi  only  whea,  he  participated  la  Iks  tortious 
s?t,   aut  arlaad  or    'irected  it,   or  acquiesced   ii     I  i  ther 

knew,  or  bv   the  exereise  of  reasonable  ears  suould  have  known 
of  it,    pjt  i   eiuuld  h*va  objected   una  taken   steps  to  prsw^nt   it." 
(8ae,    also,  Peck  v.   Cooper.    8  111.    Ap*.    403,    403;   gal wall   y. 
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«HlfT,   141   N«,    M».    495,    49«.) 

|H4  ^v    urt  f I1  the  opinion  that  tho  oourt  erred  in 
refusing  to  iAalt   in  rriiozaco  plaintiff's  verified  bill   in 
chancery,   or     .1   leant  p.ira$;raph  16    ;^«roof  above  sytntltJttt. 
UanksAce.,   »tc.   H.    'Jo.    v,    ierun.    1.31   111.    a&O,   304  j    Hnbblaa  v. 
*uti«rt  ?4  14.   337,  48V)   4U»<Uf*toft  v.   &Uc»gp   i.   ..   .;.  Ban*,   is 5 
1<I.    341,    349).      It    showed  an   admission  by  plaintiff,    even   as 
late   as  Kovewber,   19^3,    *a»<i  »o  had   full   knowle.'^c  of  tae  fact! 
which,    at  At  olalmo,    dlsoloasi   fraud  on  the  port  of  Wneeeraian 
and  fi*'  ',      vs     M    lie!  liofc    then   ©loot   to  rescind  the  sale.     In 
*n*  iBfltffltif  c%se,  JSH2£a»   It   l«    o-iU,    *Gt:e  who  has   thus  been  lad 
in*-   a  •'tion  by  means  of  fraud,  amy,    If  he  choose,    after  a 

fUl"    Vr.  of  the  fraud,   y*t   •"leet   to    affirm   the   contract, 

"lection   ie  once  deliberately  e  *de,   *ith  full 
know  ■■  ■    I      in,  he  "fill  not  be  *dlo*ed   to    shift  hie 

pas''  n4   ee«k  a  reRcientcn. "*     Snt  evi3o.ee  dlenlnsoe1   "hat 

plaintiff  pttrafeaftod   the  eHr-B  on  a  speculation,   t  1  prion 

thereof  vould  advance  In   the  future,   mi  1    'La©  of  the 

tale  h*  w^»  farnlnw&d  nttn  full   detail*  M    U   the  lot  nuifebere, 
etc*,    ond  was  informed  a*  to    Men   al*oe  where  they  vert   stored 
for  his  account.     Yet  he  did  not  examine  the   *ac«o  «lt  in  a 
Finnic  able   tine  50   as  to  determine  tne  ^rade  or  condition  there- 
of, and  he  did  net  prowoily  notify  any  of   the  defendants  of  hie 
in  ten  t-"  r»«clnd    th*    as&n   on   t.Ue   grnwUI   of   the   claimed  fraud 

■n.      It  is  veil    »ettl»d  that  a  party  desiring  to  rescind  n 
e>sl»   far  fr^i  .,•  rauat,  uoon  discovery  of  th*  fraud,    Ml  promptly, 
onnce  his  iur->oe*  and   adhere   to  it,   «jnd  h*  cannot  be  0 emitted 
I  passive  &n&  vnennlnto  as  to  whether  he  will   remind  or 
waive   the  fraud,   nt  th*  events  ©f  the  future  stay  l*»t*r  in*  it  to 
be   the  no  st  profitable  for  hfji   to   do.     ( Splint t  v.  Jfrown  ,  tM  111. 


'    §4 


944,    *47.) 

Defendants'   counsel    also   contend  that  the  Judgaiwat 
ahoul  *  b*   reversed  because  the  trial  judge  erroneruely  made  cer- 
tain  41  st> (tracing  rer-.nrke  in   tha  jury' a  preaenoe  regarding  defend- 
ant!'   r>rlnclaa\  -witness,   taesenr.an,    w«  baeauee  tha  ju>ige  im- 
properly re^rcved  defendants'   attorney  during:  his  closing  arguaenV 
ta  th#   jury.      It   is  unneoe»s*xy  to    nseuss   these   contention?,   for, 
if  the   lu-^ga  414   eowfclt  reversible  errors  in   the  p*irtioul«rs  men- 
tion**,   at  ta  vHitb  »e   express  no  opinion,    ^  aey  are  rot  lljfcaly  to 
ooour  on   wiother  trial. 

/or  the  re&aoaa  indicated   the  jui.  stent  of  the 
circuit   court   is   reversed  and   the   cause  ia  gf  l4H   for  a  new 
trial. 

Seanlan   an*  Barnes,    JJ.,    uoncur. 
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JAWS  Q.    SHSRlEAl, 

Appellant,  /         )        APICAL  FROM  KUHICIPAL 


V.  (JO. 

JAM;.;     H.    POAOS, 

IK*    FRE8IDIN0  JU:  TICIv   tttftZCT   I  W   OP1S10I  OF  TIK  COURT. 

Is  a  fourth  elans  action   in  contrast*   commenced   In   the 
municipal  court  on  January  It   1928,  and   tried  without  a  jury,   tho 
court*   on  Varch  2,   1920*  found   the   le  uee  on  plaintiff's  statement 
of  claim  and   defendant's   ®et  off  ai^-inst  plaintiff  and  assessed 
defendant* e  d«.m«g*s  at   i;  122.16.     Judgment  was  entered  on   the 
finding  against  plaintiff*  and  ho  appealed* 

At  shown  by  plaintiff's  statement  of  claim  he  sought   to 
recover  of  defendant*  by  virtue  of  a  written  contract  entered  into 
between  the  parties  on  ieptember  15,   1926 v   the  net  bub  of  1477.87. 
t  that  tins  the  defendant,  ^oage,   as  a  member  of  the  law  firm  of 
Cannon  ft  Poage,  tie  praot icing  law   in  Chicago.     Be  recently  had  been 
employed   to  render  certain  services  in  the   office  of   the   city  attorney 
of  Chloags,  and  was  desirous  of  procuring  the  services  of  plaintiff 9 
also  an  attorney  in  -hie:  go,    to  as  -1st  him  in  doing  his  part  of  the 
business  of   said    law  firm* 

It   is   first  stated   in  the  contract  that  Poage   is   the  owns  r 
of  a  one-half  interest  in   the  firm  and  business  of  Cannon  &  Poage, 
and  that  the  parties  have   :*greec    that  Poage  shall  employ     heridan  and 
he  shall  enter   into   the  work  and   service   of  Poage.     It   is   then  agreed 
that     herld&n     shall  r« ceive  out  of   the  net  profits'"   of     cage  »a  sum 
squal   to  vlOO  psr  month*    if  said  not   profits  are  auf   iclent   to  pay 
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same  (not  guaranteed) ,  same  to  be  paid  either  Monthly  or  semi-monthly 
if  receipts  show  sufficient  ncl  profits  to  meet  oaid  payments,"   - 
heridan  being  »%   all  tinea  entitled  to  information  as  to  receipts 
and  expenses.   It  la  further  agreed  that,  "after  the  auld  $\Q<>  ptr 
month  has  been  deducted  from  the  share  of  the  net.  profits  of  aaid 
bueine*  of  Cannon  *  Peage  accruing  to"  i'oage,  heridan  "shall  he 
entitled  to  half  of  the  remainder  of  the  share  of  i'oage  in  tho 
hualneaa  by  •*?  of  fees  earned  and  collected,  until  a&sws  shall  amount 
to  an  additional  $200  per  month  (not  guaranteed),  said  amount  to  bo 
determined  at  the  expiration  of  this  contract,  however,  or  in  what 
oanner,  this  ©*id  contract  may  bo  terminated. *   It  is  further  agreed 
that  heridan  ahull  enter  on  the  partnership' a  books,  promptly  at  the 
time  of  the  finishing  of  any  business,  a  charge  for  services,  and  if 
desirable,  a  charge  on  account  for  work  partially  completed,  and  send 
a  bill  fox  th<;  earns  at  the  end  of  ench  month,  or  sooner  if  desirable, 
and  hasp  a  record  or  diary  of  setters  handled  by  him,  accessible  to 
both  parties;  that  if  any  fees  e*i  paid  on  unfinished  business  in  trie 
p  rtnerBhip  during  the  term  of  heridan' s  said  employment,  he  (heridan) 
"shall  be  entitled  to  his  share  of  aaid  fees,  the  asmc  to  be  treated 
as  foes  earned  and  collected  |"  that,  if  this  contract  is  terminated 
by  notice  or  expiration,  heridan  shall  not  be  entltlec  to  any  fees 
from  cage,  or  from  the  bualnees  of  Cannon  &   Poage,  "on  any  un- 
finished business,  whether  said  foes  be  c-.raod  or  not,  unless  said 
fees  are  then  collected |H  that  heridan  is  authorised  to  do  any  law 
business  of  hia  own,  and  tint  the  fees  and  profits  from  suoh  personal 
business,  if  any,  shall  be  divided  equally,  -  "the  object  of  this 
clause  being  to  prevent  heridan  from  devoting  toe  much  time  to  his 
own  business  and  too  little  to  tho  partnership  business |"  and  that 
"this  agreement  shall  be  in  foree  for  one  year  from  and  after 
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September  13,   19.  6,  unless  sooner  terminated   *  ■  by  cither  party 
giving  to  the  other  60  days  notice  in  writing  of  his  intention  to 
terminate   the   same)." 

At  the   trial  plaintiff  introduced   the  contract  in  evidence, 
and  testified  in  tubstsnoe   thnt  after  preliminary  negotiations  the 
contract  was  drafted  by  Peags  and  signed  by  both  parties  on  the  day 
of  Its  date  |  that  plaintiff   immediately  started  work  thereunder  and 
oentinued  In  the  work  until  the  expiration  of  the  period  of  the  con- 
tract*  I eptember  IB,  1927,   or  a  few  days   thereafter}   that  during  the 
year  he  had  been  paid   by  Poags,  at   the   rate  of  #100  per  month,   the 
total  sum  of  $1200 j    that  about     eptember  17th  he  demanded  of  Poage  a 
final  settlement |   that     oage   said  he  still  was  busily  engaged  in  work 
in  ths   city  attorney*  e  of  ■•'ice  but  expected  soon  to  leave,  and  suggested 
that  for  a  time  plaintiff  continue   to  work,   saying  "finish  up  such 
matters  an  you  are  now  handling  and  I  will   include  this  tfl  th<    settle- 
ment i*   that  plaintiff  acquiesced  in  the  suggestion  and,   after     cage 
had  severed  his  connection  with  the  city  attorney's  office,  the  parties 
met  early  In  December,  1927,  and  figured  from  the  books  Poage* s  one- 
half  share  of  the  net  profits  of  the  firm  of  Cannon  &  Poage i  that 
both  then  agreed   that  such  share  was  43058.74!   that  plaintiff  con- 
tended that,  unci  r  the  terms  of   the  contract,  from  such  share  should 
first  bs  dsducted  the  11200   (whioh  Poage  had  paid  to  him)   leaving  a 
balance  of  11355.74,  and   that  such  balance  should  be  divided  equally 
between  them,  or  1^7.87   to  plaintiff!  that  plaintiff  further  said 
that,  as  he  had  earned  ml   fees   In  hie  personal  business  the   #um  of 
$90:,  one-half   of   this  amount,   or  1450,   should  be  deducted  from  said 
sum  of  1927 .87,   leaving  a  net  balance  due   to  plaintiff  of  $477.87} 
that  Poage  said   that  hs  did  not   so  conetrue  ths  contract,  and   contended 
that  plaintiff  was  only  entitled   to  one-half  of  saaid   share  of  sale 
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proflte,   or  $1527. •?,    froa  which  should  he  deducted  the  $1200 
already  paid   to  plaintiff ,  leaving  a  balance  of  4327*8?  due  to 
plaintiff,  and   that,   as  Poage  has  entitled  to  receive  |«30  (one- 
half  of   eaid  «900),  plaintiff  was  in  his  debt  to  the  extent  of  the 
difference*   or  $122,131   that  plaintiff  did  not  agree  to  i'oage's 
construction  of  the  contract}   tint   thereafter  foage  suggested  that 
each  party  draft  a  written  statement   setting  forth  their  respective 
contentions  «*nd   submit   the   samo   to  arbitration,   to  which  suggestion 
plaintiff  agreed)  that  thereafter   statements   (introduced   in  evidence 
at  the  trial)  were  drafted  and  considered  by  the  parties)   thnt  sub- 
sequently Poage   said   last  he  h&d   changed  his  mind  and  decided  not 
to  submit   the   controversy  :o  arbitration,   and  offered  $100  to  plain- 
tiff  in  settlement  and   a  nee  contract  for  another  ye~.r,  both  of 
Ahich  offers  plaintiff  refused |  and   that  Poage  finally  refused  to  pay 
plaintiff's  claim*  resulting  In  the  eoaccencement  of  the  present  action. 

Although  /oagc  alleged  in  his  affidavit  of  merits   that 
plaintiff  w&e  Indebted  to  bin  in  the  net  sun  of  1122*13  (the  sane 
figure  given  to  plaintiff  in  sr,id  I$ce*ber»  1927*   interview)  yet, 
in  hie  attended   statement  of  set-off,  filed  on  the  eve  of   the  trial* 
he  inereaaed  thai  sua  for   certain  reasons  therein  outlined  to  #422 .16* 
and  further  alleged  in  substance  that  both  parties  in  acting  upon  the 
contraot  had  construed   It  differently  than  according  to  the  terns  as 
contended  for  by   plaintiff.     Upon  the   trial  he  gave  certain  testimony, 
denied  by  plaintiff*  as  to  why  plaintiff's  n*t  iadebtedaese  to  him 
should   be   so  increased*  but  it   is  apparent  from  the  court's  finding 
that  the  court  saw  no  gxsvsjit   for  »uoh  increase,  and  we  think  that 
such  ruling  »    s  amply   sustained  by  the  evidence. 

But  we  are  of  the  opinion*  when  all  the  provisions  of 

the  written  contraot  sued  upon  are   considered,   that   the  court 
sired  in  adopting  Poage* e  original  construction  of  it  and  entering 
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the  finding  and  Judgment  in  his  favor  for  £122.18.  Wo  think  that 
tho  court,  under  the  contract  and  the  evidenae,  should  have  entered 
a  finding  and  judgment  agninst  Poage  for  i 477 .87.   It  io  undisputed 
that  Poage' s  one-half  eharo  of  the  net  profits  of  the  firm  of   Cannon 
*  Pongs  was  $3055.74,  and  that  Pongs  paid  to  plaintiff  during  the 
year  at  the  rate  of  $100  pur   month  the  total  eun  of  #1200*  The  con- 
tract contains  the  provision  that  * after  the  said  $100  per  month 
has  been  deducted  from  the  share  of  the  net  profits  of  said  business 
of  Cannon  &  ?oag«  accruing  to  said  party  of  the  first  part  (cage), 
the  party  of  the  second  part  ( .herldan)  shall  ho  entitled  to  naif 
of  ths  remainder  of  the  share  of  the  party  of  the  first  part  in  the 
business  by  way  of  fees  earned  and  collected ,*  eto.  This  provision 
is  olear  and  unambiguous.  Deducting  from  said  sum  of  ;  3055.74,  the 
sum  of  latOOg  the  balance  is  $1855.74,  one-half  of  which  is  #827.87. 
As  Poage,  under  another  provision  of  the  contract,  was  entitled  to 
one -half  of  the  fees  earned  by  plaintiff  in  his  personal  las  business* 
and  as  the  undisputed  evidence  disclosed  thnt  those  fees  amounted  to 
$900,  it  is  clear  that  from  said  sum  of  4927.87  there  should  be 
deduoted  1480,  leaving  a  net  balanoe  due  to  plaintiff  of  #477 ,87. 

lB  Cl*>*  ▼•  Ma  11  or y,  135  111.  227,  232,  it  is  said* 
"While  courts  will  uniformly  endeavor  to  ascertain  the  intentions 
of  the  parties  in  construing  a  contract  between  them,  and  for  that 
purpose  sill  look  into  the  surrounding  circumstance r  et  ths  time  the 
contract  was  executed  if  the  language  of  the  instrument  is  ambiguous 
or  its  meaning  uncertain,  &til  when  the  language  employed  is  unequi- 
vocal, although  the  parties  may  have  failed  to  expres  their  rsal 
intention,  there  being  no  room  for  construction,  the  legal  effect 
of  the  instrument  sill  be  enforced  as  written*  Intention  of  the 
parties  is  not  to  be  determined  from  previous  understandings  or 
agreements,  but  must  be  ascertained  from  the  instrument  itself 
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which  they  execute  ao   their  final   »n;reement,  otherwise  written  eri- 

aence  of  sua  agreement  would    ".mount   to  nothing »*      (See,  also,  f;avio 

▼•  y^ellty  Fire   Ins.   Jo..  208  Id.   375 ,  382|   Auditorium    tos'n  t. 

Fine     rto  Building,  244  id «   632 ,  838.)       in  Hancock  ▼  .  Knights  of 

Security*   303  id*   6€ >   73,   it   is  said  s        "Courts  do  not  make  contracts 

for  parties  who  ore  fully  capable   of  making   their   own  agreements, 

and  if  there  is  no  ambt  uicy  shout  a  contract  the  courts  cannot 

permit  a  construction  contrary  to  Its  terns.** 

Accordingly,   the  judgment  of  the  municipal  court  will  ho 

rarer sed,  and,  the  cstuse  hawing  heen  tried  without  a  jury,   this 

oourt  will  here  enter  a  Judgment  vhich  the  trial  court  should  have 

entered   (Manistee  lumber  Go,  t.  Union  H   tlonal  flank  <   143  111.  490, 

504),  wis,  a  judgment   In  favor  of  the  plaintiff,     he rid an,  and 

against  the  defendant,  Poage,  for  4477,87,  and  costs. 

JUtfUaaT  RBYBR8SD  A»B  JOiVO«V.afT  MRS  AOAIUST 
MEMS*  *GR  1477.87,    I  ItH  FI1TX:I»SS  0?  fACTS* 

o an Ian  and  Barnes,  JJ.,  concur* 
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&PI*OS  OF  FACTS. 

ve  find  a©  facts   that   the   parties  executed   the  written 
contract   sued   upon  on    ,ept amber   15,  1926,   and   thereafter  acted 
upon  it |    that  plaintiff  complied  with  ita  terms  and  provisions 
to  he  by  him  performed,    th at  during  the  year  of  ita  existence  and 
in  accordance  with  ita  terms  defendant  paid   to  plaintiff  In  install- 
menta  the   total  sum  of     1' -    .;    (feat  curing  said  year  defendant's 
one-half  share  of  th*-  net  profits  of   the  first  el  Cannon  &    ioage  was 
13055.74,   out   of  which  defendant  caused   to  be  paid   to  plaintiff  salt 
sum  of  $1200|   tn  t  during  said  year  plaintiff   received  in  fees  from 
hie  personal   law  business   the  total   sum  of  $900  and  accounted  for 
one-half  thereof  to  defendant}  and   th&t  defendant   is  indebted   to 
plaintiff   in   the  net   sum  of   *  477*37* 
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Wal  0H   SZKJfC, 

Appellant, 
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1LX2ABSTB  33**0,    individually 
(US'!   At  administratrix  of   the 
•etnte  of  karyen   Sgefo/  <J«c»«.»f-*?i 
lAVRlQiCI  vi:  |     aa/adrainiatrator 

H,|lBit  1|E  ofWeid  ^Ut«)    MM 
mtll  128FC7  a  minor, 
ApoVlleee 

MR.    "  ICE  ORIHLKT   DELIVERS  TOT  07INI08    Of  f»  ; 


I  s  t»  an   -.4*3?  a  al  by  the  •«  uit  in  a  foreclosure 

proceeding  frcsa.  a  decree  of   the  cituuit   aourt,   entered  .January  17, 
1923,   wherein    the   court  refused   ta   follow  the  r«eo«iJ»«na'Vtiott  of 
the  maeter  that  a  foreclosure  be  had,   «to,,   tuatained  the  axoeptlavis 
to   th«  ^aeter'e  report  of  :ilixabtth.  3e«fo  and  tfianftwalci,   an  atniule- 
trator.    He,    and  dlassieeed    complainant 'a   bill   for  warst   of  equity. 

The  bill,   filed   July  29,  1936,    alienee   that  on  October 
8,   1P2I ,  Koryan   3aef«  1b  his  lifetime   executed    m  I  delivered    to  oo»- 
Ull  hie  note  for  I  ,   ft  agrafe!  0  KB  or  before  8  yeara  *fter  eald 

date  *it     lr.t*ree*   *,t  6  wer   cent,    per   annua,  payable   serai- annually; 
that,   to   seeure  th#  cote  he   executor  and   delivered  a  truet  deed,    con- 
veying certain   isaoroved  land   in  Conk  county,   Illinois,   to.  complain- 
ant  ae  truetee;    that  eoaspl.  ?.  in \ut   la  still   the  legal   'adder  and  owner 
of  the  note;    that   It  wm  provided  in  the     ruat  dec  ,    if  at  any 

time  default   ehould  bw  Kadi  i.  ;    of  the   in  threat  due  on 

the  note,    then,   at   the  option  of  the  legal  holder,    the  whole  of  the 
principal   Ned  accrued   intoreet   ehould  UoMtdiately  b  ad 

payable;  that  default  has  been  made  in  the  p«gaMKit  of  intrsei  Mfcl 
aomplainant  haa   alec  led   to  dec  principal   and   all   accrued 

internet  immediately  due  and  payable;  and  that  tbafi  ia  now  due  to 
complainant  the  total  aura  of  $3,86P.5Cj  that  karyan  Srefo,  *h©  wae 
the   eon  of   eoffipl  ilnant,    died   inteetata   on  Auguet   6,    19  K4,    leaving 
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him  surviving  aa  hie  only  heirs  at  lav  and  next  of  kin  iliaabeth 
Ssefe,  hia  widow,   ana  Helen  3sefs,  a  posthumous  Itii^tV,  born 
february  27,  1925;    that  on  Auguat  It,  19£d,   nieabetn     ?«i'c  vat 
appointed   administratrix  ©f  hia   estate;    tnat  after  qualifying  er.e, 
on   Deceu-ber   Ba   1926,  resigned  *a  *uoh,   and    t«at  on  January  14,   19  36, 
Lawrence  Wisnowaki  wai  appointed  adainistrator  .45  bj££i*  £g»  of   Maid 
estate   and  is  now  acting  a*  sucn,      gfef   bill   prayed   that  the  thro* 
parties   first   i*bov«  na»ed  bo      ide  dsf  <?>;:!»!■■  ta  to   the  bil .    and   that  a 
foreclosure  decree  ba  entered,    ^tc. 

On  atfitffdMar  4,   19Sd,  Elisabeth  3r,#fc  and  wtBnoweki, 
ao   vlwiniatrntor ,    filed  a  loint  and   oeveral    nnerner.      Xh«tr  defense 
was    ghat   the  not*  1*4   trust  deed  were  executed  without   -ursy  o«n»idera- 
tion.     *h*v  altepM   that  the  Tsre.vlsee  In  question  are  no*  the  home- 
at*.*d  of  ""lisaheth  and  Helen  <3aefo,   that  eosipl*innnt  «ev*r  in   the 
lifetime  of  J aryan  Ssefe  had  de-:.v-ded  parent   fr  V  %ny  in- 

|f<6t   on   the  note,   Med    that   conn"*.  *in •tut  frequently  had    adsitttdl 
thv   rr>   eonftl^erat Ion   for  the  note  had  1*41  reortved  by  ;; aryan 
Ssefe  or  by   tny  person   for  hi/a. 

On  March  4,   1927,    »   gsttrAlNI    fj|  llt.eat  wa? 
for  tne  Infant  defendant,  Helen  5»efe,    and   thereafter  an  answer  «M 
filed   ly   the  ;U«rdi*>n,    which  answer   contains     substantially  the   ease 
allegations  and    seta  up   the   same  defease  aa   contained  in  that  of  the 
other  two  defendant*. 

After  a  ref  »renoe  of  the  oaue*  had  been  made  to  a  aba- 
ter  !•   take  preofB  mnA  reoort   the   aa»*  together  with  his   conclusions, 
considerable  evidence,  oral    **nd  ^ocurserit&ry,  wa«  introduced  before 
hiei.      from,  hie  report,   filed  October  15,  1927,   it        tears  thst  defend- 
ants,  to   ftt*t*4ll   the  burden  of  theJUr  defense  of  want  ©f  consideration 
for   the  note,   celled  ae  witnesses   said  Lawrence  Wieno*eki,  whos*  wife 
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It  the   aioier  of  Elisabeth  &sefe,   and    said  Ki.l*abeth  asefc,    the  widow 
of  ieryan    ixefe,    and   they  were  examined  and  cross-examined  at  con* 
•id*raM«  length.      In  rebuttal   complainant  testified  and  he  called 
at  witnesses  Hoi  en  Burkhardt,  hie  daughter,    ^tiund  Ssefe,  hie  eon, 
and  William  fiippel,   the  notary  public  who  had  taken   the  acknowledg- 
ment of  &aryan  Stefe  to  the  truot   deed  In   question.      In   commenting 
upon  the   en  tiro  evidence   the  master  stated   in  his  report  in  sub- 
etanee  that  *h«»n  ^aryan  Scefo  executed   the  note  tmA   truet  deed  he 
was  a  bachelor  an I   that  ho  married  Xlitabeth  Saefe  in  ?ebruary, 
1933;    that  the  principal    contention  of  defendants  is    *hat   the  note 
tinned  by     im  wa«  without   any  consideration;    that   there   it  much 
testimony  ao  to   conversations  had  between  eomplainsant,  &»ryan, 
Kllsabeth,   ant  o  there.   Loth  before   NUt  after  Mary  an  's  carriage  to 
ilisabeth,    and   at   to   &&;..lsslcns  Bsade  by  complainant   to   the   effect 
that  i.aryan  owned   the  premises  in  queetlon  and   that   they  were  fr<f 
from  any  incumbrance;    that   the  matter  found,  however,   that  defend- 
ants'  contention  of  no   consideration  wot  not  sustained  by  the  evi- 
dence,  that   complainant   and  his  son,  kiaryan,  were  engaged  in  a  co- 
partnership businees  with  debits  and  credits  between  them,   that 
complainant  from  time  to   time  advanced  to  his   son  large  sums  of 
money,   that   the     ort&age  in  question  was  not  an  isolated  transac- 
tion,   m*   that   the  note  which  it   eecured  represented  a  stating  of 
an  recount  between   them.     After  otat  lag  the  amount   AMI  under  the 
note,   ineluUng  solicitors'  fees,    the  master  recommended   that   a 
foreoloeure  decree  for  said   iwount  be  entered,      the  overruled  ob- 
jections filed    to   the  report  wore  ordered   to   stand  at  exceptions 
and  after  a  full  hsaring  before   the  chancellor   tsi*  decree  appealed 
from  was   entered. 

fio  useful   purpose  will  be   served  by  a  detailed  dis- 
cussion of  the  evidence.      It  is  sufficient   for  us  to   say  that,   after 
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reviewing   the   •*?,§,  wo  ar#  of   the  opinion   that    the   defendant*  «f Id 
sustain   the  burden   of  their  defense  of  want  of  consideration  for  tho 
not*  and  trust   de>»d  by  a  clear  preponderance  of  tho  evidence,   that 
tho  master  was  not  warranted  In  hit  recommendation  t   and  that  tho 
oourt  was  amply  Justified  in  decreeing  that   complainant  *e  bill  bo 
1i  aliened  for  want  of  equity*     Xnere  was  no   evidence   that  complainant 
advanced   to  his   eor  l«.rge  sum*  of  money  or  that  prior  to   the  date  of 
the  note  any  account  wae  stated  between   them.     The  solicitor  for 
eomp lain snt,   during  the   examination  of   the  witness,  Helen  hurkhardt, 
who   acted  as  complainant  *s  bookkeeper   arid  was  the  custodian  of  his 
books  and   accounts,  promised  to  produce  before  the  master  evi  enee 
showing  a  stating  of  an  account  between  complainant   and  his  son,   but 
newer  did   so,   and  there  was  evidence  showing  that   complainant  pro- 
cured the  signing  of  the  note  and   trust  deed  by  the   eon,  while   the 
latter  was  in  an  intoxicated  condition  and  did  not  knew  what  he  was 
doinp.      It   is  well    settled  that   in  equity  a  mortga ,-e,    ^Ivsn  to   secure 
a  note  wnich  is  witneut   consideration,   cannot  be  enforced.      (41  Corpus 
Juris,  p.   384,  par.   196;   jj|jtJUgsJM*litf& \M «  W  Iil»    s3.   ^i 
acjftftfgfll  v,    (Jjacle,    19&   111.    62,    66). 

The  decree  of  the  circuit   court   a-iouli  be  affirmed,   and 
it  is  eo  ordered.     As  the  printed  abstract  of   MM   record,   filed  by 
complainant**   solicitor,   aid  net   fully  set   forth  pertinent   testimony 
of  some  of  tho  witnesses,   defendants*   solicitor  properly  filed  an  ad* 
ditional  printed  abetract.     The  cost  of  this  additional   abstract  will 

be  taxed  against   eoapl    lnant. 

AfyiRJUES. 

So  anion  *nd  Barnes,  JJ.,  concur. 
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i.  ?.  ummim&  «t  al*. 
copartners,  etc.. 

.ppsllees.  /     ANSA&  FKOM  CIRCUIT   COfiRt, 

;  C<KJJC  CQUJT.T. 


WILLIAM  F.   .«*•»•», 

Appellant 

s 

MR.   JUSTICE    BARBS      JiXLIY".;  r-M  0PI1XOV  OP  THE    COU;  r« 

Tliia   is  an  action  by  licensed  p**&  eatate  brokers   to 
reeorer  &  eois&isalon  alleged   to  be  «-^m«i   in  their  employment 
by  defendant.   %m  pzQewrt  &  purchaser   for  certain  pieeee  of  real 
estate  consisting  of  151  acres   'sore  or  less** 

The  case  wens,   io  a  Jury  on  the  second   and   fourth,  counts 
of   the  £ecl8-?£-wiott.    the   v-e--*t.on  scants,   and   plea  of  general   issue 
supported  by  an  af   i<:   rii,   of   defenmn* 

the   principal  difference   in  the   special  counts  Is  that 
the  second   Is  predicated  on  sn  «grc eeent   to  pay  5  per  cent  eonmiseien* 
and  the  fourth*   to  pay  the  u&u&l  and   customary  charges*  etc*     Ho 
proof  of  the  latter  being  adduced  the  Judgment  rests  an  the  second 
count  or  the  cemtaon*       counts*       The  verdict  MM  judgment  were  for 
$11*300,  approximately   5  per   c^nt   of   the  alleged  agreed   selling  price 
of  lldOO  an  sore  for  about  1-3  acres* 

The  property  In  question  *ae  in  three  pieces  described  as 
containing  80,  40  and  11  t-cres,  iaore  or  less*  respectively .  There 
is  a  conflict  of  te^imony  whether  prior  to  signing  and  presenting 
the  contract  of  purchase  to  defend -nt  he  disclosed  thv.t  hir  f * ther 
and  not  himself  was  the  owner  of  the  renl  estate  In  quo sst ion*  He 
cl  imec  feints  he  did  so  at  ate  and  plain.  Iff*,  th  I  he  did  not.  To  a 
special   int&r  ogatory,  bjmifmng,     hither  plain'wiffs  kne«  prior  to 
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Aoveabcr  l£,  19^5,   (nhea  r  *f  end  nt  aac-e  the  written  offer  to 
pla la tiffs  hereinafter  referred    to)    that  defendaat* s  father  aad 
not   himself  was  the   owner  of  said   property*   the  jury  answered 
"bo",   sad  we  OAanot   say  that   the  evioenee  does  net  justify  sueh 
answer ■ 

It  le  well  settle    tarn   th  t  If  one  makes  a  coatmct 
without  disclosing  hie  agency  in  the  natter  and   purports   to  act 
upon  his  o«n  personal   responsibility*  it   la  no  defease   to  hio 
personal   liability  that   the   title   to   the  property  involved  was  rests 
la  another.      (Swlgart  V.   Hav-le/,  140   111.   1S€|  H.    0.   :  tone  a  Co* 
v.  leehl.  1?4   IU.  Asp.  421 1  audelsssa  t.  Haffcnbsrg.  13S   211.  *pp« 
91.)     "If  defendant  did  not   eee  fit  to  guard  himself  against 
personal  liability  la  aot  disclosing   the  fact  of  bin  agency  ho 
cannot  be   board  to  coaplaln  of  bis  own  folly  or  lack  of  foresight  .* 

(Mar tin  v.  Mi»  Wl  •**«  !»'•) 

the  alleged  contract  was  partly  oral  sad   partly  la 
writing*  as,  of   course,  coald  be.      (Baeai  v.  J'rsehlU*  15  111, 
App.    345,   54a.) 

'bile   there  was  a  conflict  of   evidence   la  other  respects 
the  jury  nay  well  have   rotate   tusrefron  that  defeadaat   orally  sab- 
Bitted   the  property  to  plr.iat.if '      ells  oa  the  tern*  of  tlSOO  an 
aero*  one- third  cash,  balance  oa  or  before  five  years  secured  by 
pur  chat*  sonsy  mortgage  bo- ring   internet  at  €  per  cent*  i-5000  to  be 
deposited,  €0  days  allowed   to  close   the  deal,  ana  defeadaat  to  pay 
5  per  eeat  coanlssion  on  the   purchase  price;   and   that  plaintiffs 
began  negotiations  with  one   Tatules  »h©  accepted   the  terns;  and 
that  before  plaintiffs  had  an  opportunity   to  eoeafuuaic ate  with 
defendant  they  r  calved  a  letter  fron  al»  ua^er  dnte  of  tfavenbe* 
16*  19  5 »   «  yings 
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MM  my  telephone  conver,  ration  with  you 
this  afternoon,   I   -r*eve  de«*n  offered     MOf  for 
oar  load  in  »u  "age  County*    111.,   end    in  view   of 
this  foot  enmt   to      i-.hfiraw  my  of  for  mace  to  yon 
this  afternoon* 

"If*  however*  you  can  soil  b   Id  i«ad  at 
liaOO,   X  shall  be  glad   to    .-ay  yoa  «  eossais    ion 
of  5  par  cent. 

Tours  very  ***Iyt 

illian  ?.  doeger." 

It  farther  sp^wi   what  &  f««  d*ys  later  Tutules  raised 

his  off  or  to  t&Jfmd  and  on  >  ecasbo*  1  accepted   the  torso  -foresaid 

at  ,1300  an  acre  and  instructed     olio   to  dran  the  contract}   that 

one  wag  drawn  and  signed  on  a  printed  fen*  uniformly  used  nnirnc 

real  ootate  brokers  in  Chicago  with  which  defendant  wan  familiar; 

that  ho  read   it  over  and  expressed   satisfaction  therewith*  except 

that  ho  wanted    the   first  i»ayment  to  be  ad  per  cent  of   the  purchase 

price   ins  tend   of  ene~thir;:»  on  t>e count   of   the  income  tax  im  *>  sold 

have   to  pay.     Tu  tales  ass-en  tec   to  such  nod  If  i  cation*  and  defendant 

vas  to  prepare  a  no*  contract*     there  »aa  come  delay  and   tu tales 

expressed  anxiety  to  close   the  deal*       hereupon,  on  I k  eember  11* 

defendant  presented  a  revised  contract   into  «hich  he  injected  terns 

variant  from  those   originally   submitted*     One  WWntWd  annaal  pay- 

nents*  and   that  on  the  first  payment  the  title   should  be  put   in 

trust  in  an  individual  trus.ee  by   the  name  of  w'oiss  mad  not  bo 

annual 
oenveyod  by   the   trustee   to   the  purchaser  until   the   se eond^jpaysont 

van  nado* 

The  terms  of  s&lo  originally  submitted  manifestly  con- 
temp  la  ted,   in  the  absence  of  nay  provision  on   the  contrary,   th&t 
the   title  should  go  to  tho  purchaser  on  closing   the  d  eal  a  ccord  ing 
to  the  ett-mit  ed  terms*  and  ho  was  renty,  able  and  willing  to  con- 
summate it  both  on  those  terms*  and  as  subsequently  modified*  and 
presented  his  check  for  tho  earnest  money  of  $5000*       hilo  tho 
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change*  In  the   revised   contract  were  deemed   objectionable,  yet 
Xutulee  expressed   a  willingness   to  waive   them  provider,   the    title 
be  held   In  %tm%  by   ease  r  ielntereeted  bank  inet««d   of  an 
inc-lTioual  trustee.     But  defendant  would  not  *>oeede   to  a  change 
of  the   trustee  and  oj-  ;olnv.   of  <i if.  e renew  only    the  deal  fell 

through* 

Upon   this  state   of  f**ete»   supported   In  ettr  Jucgmynt  by 
the  weight  ei    the  evidence,  we   think  the  Jury  «as  warranted  in  the 
conclusion  that  plaintiffs  furnished  a  purchaser  on  the  terms 
originally   submit tec  ey  defendant  as  modified  hy  the  letter  of 
Xevember  le»  and  as  again  subsequently  modified  as  to  the    i  mount 
Of   the  first  payment,  although  the  purchaser  was  not  required  to 
accept   the  latter  mecif icrtion  to  entitle  plaintiffs   to  tholr 
commission. 

a  purchaser  ready,  >ble  »»d  willing   to  comply  with  the 
terms  given  hy  defendant  having  been  furnished  hy  plaintiffs  before 
defendant  sought  n  change  of  terms  previously  submitted*  plaintiffs 
had   then  earned   tholr  eo&misalom  regardless  of  the  purchaser* a 
willingness   to  acquiesce   in  subsequent   ehsngeo*     Defendant  cannot 
because  of    the   refusal  of    the  purchaser   to  accede   to  entirely  now 
terms  evade  the  responsibility  for  liability  to  plaintiffs  under   the 
oral  terms  of  the  agreement  as  mod  if led  hy   the  letter  of  November 
16,  upon  which  plaintiffs  «ere  authorized    to  procure,   and  did 
procure,  a  purchaser  r&-tiy9  able  and  billing   to  comply  with  them* 
We  cannot  agree   %-lth  appellants •    counsel  th^t   there  was 
any  departure   in  the  proof  from  this   theory  of   the  action,  or   that 
the   action  is  not  sustained  hy  the    evidence. 

defendant* a  frequent  shifting  from  the   terms  on  which  he 
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authorized    plain-iff    to  find  a   purehaser*    indicated  b*d    faith  and 
a  desire   to  breach   the  contract,   ant   the   aomewhat  captious  grounds 
upon    rhich  a  reversal  of   the  Judgment    la    :eught   serve    to  strengthen 
that    conclusion. 

lefendant  did  not  furnish  p&mJfttif fs with  a  legal  description 
of   the  property  for  hhl&.     i  lain  .  iff  * ,  however,   knee  ito  locality 
and   the  approximate  number  of   seres,   and  Tiered  it  with  fntules* 
Two  pieeeo  contained  about  111  acrea,   one   situate  in  and  confer sing 
to  the  north  half   (£•£)   of  *o«itheset   quarter   (&•£•£)   of   section 
twenty-six   (£6),  and  the  other   in  and   conforming  to  the  southwest 
qnerter  (S*W.   £)  of  section  twenty-throe   (25),   township  thirty-nine 
(39)  north,  range   eleven   (11)   east  of   the  third  principal  Meridian 
in  JDnPago  county,   Illinois.     A   third   piece  contained  11  acres 
adjoining  thet  •#&*  partly  in  the   southeast  quarter   (-  •    ■    j   of 
section  twenty-six  (2g),     the  pieces  *ere  so  described   in  the  con- 
tract drawn  by     ells*       s  testified   to  by  defendant   the  tracts  so 
adjoining  were  in  ant?  piece  and  eont&iaod  1*9*40  »cres. 

The  deed   of    the    s-me    to  defendant*;?  father  -sas  by  notes 
and  bounds  which  appear  to  conform  closely  to  the  government  surrey* 
The  description  by  m«t«s  and  bounds  wae  used  in   th«  revised  con- 
tract.     Mo  discussion  or     if  erases  arose  ever  the d ascription  in 
either  contract*-  nor  as   to  the  particular  tracts  the  parties 
mutually  had   in  mind   in  their  negotiations.     3oth  parties  recognised 
that  the  writings  undertook  to  describe  those  particular   tracts* 
Because,  as  claimed  by  defendant*   the   too  descriptions  did  not 
enbraoe  precisely   the   MM  land   it  is  urged  that  the  minds  of   the 
parties  did  not  meet  as  to  the  subject  matter  of   the  contrast* 
The   contention  is  captious*     Tutuloo  did  not   insist  on  acceptance 
of  the  contract  ho  h&d   signed  nor  object   to  taking   title  *e<*or^ing  to 
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tlie  description  of    the  property   la  the  contruttt  drawn  by  r.efendant* 
Both  parties  uncer stood  whfct   land   was   contetiplatsd   in   the 
negotiations,   «.nti    ru tales  was  willing  to  accept  all   the    t«rns 
contained   in  the  rwvleed  contr&et   though  variant  from  those  amb» 
Bitted*  e-rea  those  fox  a  trustee*   oat  dissented  only  as   to   the 
trustee  named.     neither   the  precise  quantity  nor   precise 
description  of   the  property  contemplated   N  be  sola  by  defendant 
and   to  be  purchased  by  ?utules  figured  in  terminating  the  negotlatl 
and  neither  has  any  b*  ring  on  the  question  of  plaintiffs'    right 
to  a  eeassissieau 

We  find  no  reversible  error  in  the  rulings  upon  eTld&moe 
or  the  instructions. 

The  Judgment  is  affirmed* 

&mmm* 

Or  id  ley,   ?•  J.,  and     csniao,  J.,   concur* 


-  ■ 

. 

MM    tM  H»» 

*«s««fcs>?tfq  »*  ©4    km 
*UftJ    a*   gaits**  T$tt   n-ui  *»&**.•&  fc*4 

••■Mltfi 
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acta  rarcx,. 

Appellant, 

▼  • 

->H  K0KC2SVSSX,       1 

*A*T>A  K0HC2JB»fJKI,   M«H*ai 
lYOZXC  and   aOaTa  BYG-iSK, 

AppolleeeV 

. 

MB.  IV  MM  mftaKB  m  oyiviov  oy  the  iOM  t< 

This  appeal  la  from  the  dismissal  for  vast  of  equity  of 
a  bill   to  foreclose  a  trust  deed   securing  a  principal  note  of  MO 00 
and   certain  interest  coupons*     The   chancellor   sustained  the  exceptions 
to   the  report  of  the  master  in  chancery  to  whom  the  cause  was  referred 
for  his  conclusions  of  law  and  fact* 

The  report  of  the  sister  discloses  no  dispute  of  material 
facta* 

The  trust  deed   and  the  promissory  note  of  &4000  it   secures 
sere  executed  Sovember  4.   191*,  oy  Joseph  Korea ewaki  and     p.nda 
Korosewekl,  his  wife.     The  note  and   coupons  were  payable   to  their 
order  three  ye^rs   after  date,  with  interest,  and  were  endorsed  hy 
then  in  blank*     The  deed   conveyed   the  premises   to  Bruno  F»   Kowalewski 
as   trustee.      It  contained   the  usual  covenants  and  was  duly  recorded. 
On  the  tuaturity  of   the  note  Mov^ab.r  4,   19-31,   the  &orc*ewakis  signed 
an  Agreement  extending   it  for  &  period  of   three  years  and  coupon 
notea  covering   that  period*     At   the  end  of   the  period   of  extension 
it  was  again  extended  for  another  period  of   three  years  by  their 
signing  another  extension  agreement  and   othe.    coupon  notes.     2-efault 
was  made  in  the  payment  of   the   Interest  coupon  notes  maturing  Kay  4, 
1915,  and  Sorembar  4,  1925,  gjui   oub sequent  dates* 
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January*  1920,  the  Koroxewskle  conveyed  the  premises  In 
question  by  warranty  deed  to  said  Bruno  T»   /*owalev3kl,  subject  to 
the  trust  deed  In  question  end  another  encumbrance  not  here  involved* 
In  April*  1920,  said  Kowaleweki  agreed  to  sell  the  premisea  to 
defendant  Martin  Bycsek  subject  to  the  latter  encumbrance  only*  The 
deal  was  oonauamated   n  May,  1920,  at  the  of! ice  of  &ownlewgkl 
Brothers*  1259  est  51  at  street*  Chicago*  were  the  note  and  coupons 
in  question  ere  payable*  and  upon  information  by  said  Bruno  F. 
owalewski,  one  of  sold  brothers  who  did  a  real  estate  and  banking 
businsse  at  said  of  ice*  Martin  Byeaek  paid  hia  :4000»  supposing  ho 
was  paying  off  the  aortgage  a*  trust  deed  in  question.  Kowaleweki 
at  the  time  «a*  p.ealdeat  of  the  Herman  ?ark  •  tate  Bank*  concucted 
froa  said  preaisee*  He  aace  vh:U  wi  evidently  a  pretended  search  for 
the  note  am:  mortgage  la  his  desk  and  said  "I  can't  find  them*  but 
as  soon  as  I  find  then  I  will  give  then  to  you*"  The  Byoseks  closed 
the  deal*  relying  upon  auch  promise,  rind  never  received  a  release  of 
the  trust  deed  or  a  cancellation  of  the  notes  secured  thereby*  and 
appear  to  have  taken  no  atepe  to  secure  said  papers  thereafter  or  to 
have  inquired  about  the  same*   In  May*  1925*  Kowalewaki  committed  suicide 
after  which  various  acts  of  defalcation  and  eabe* element  by  him  were 
said  to  have  been  revealed*  He  appears  to  have  induced  the  Korcsewskas 
to  aake  the  several  extensions  t*l«rrt€i   to*  they  evidently  supposing 
he  owned  the  note*   there  was  no  proof  whatever  %e  to  who  was  the 
owner  thereof  at  the  tiao  of  its  delivery*  or  st  any  tlae  thereafter 
before  it  was  produced  g|  the  trial  by  complainants*  It  bears  no 
other  endorsement  than  that  of  the  ankers.   Probably  on  the  suggestion 
of  thede«.th  of  <ntoa  Fenel,  mentioned  in  the  briefs,  but  not  made  to 
appear  in  the  clerk' e  record*  .vnna  Panel  became  the  surviving 
coaplainant  and  is  referred  to  as  solo  complainant  In  the  decree. 
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The  decree  reciter  that  the  exception*  of  Martin  Byeaek 
and  Agata  aycaek  to  the  master's  report  were  sustained,  "and  thereupon 
the  court  statec  ite  ceeire  and  willingness  to  re-refer  said  cause  to 
the  naeter  in  chancery  for  the  .urposa  of  permitting  complainants  to 
make  proof  of  the  dnte  they  acquirer  the  notes  and  truet  deed  herein, 
which  said  offer  was  then  and  there  declined  on  she  groyne  aa  stated 
that  he  (the)  was  unable  to  aaiee  aucfc  proof  *  which  atw^i^nt  wae 
challenged  and  denied  by  solicitor  for  defendant  and  the  complainants 
elected  to  stand  upon  the  report  of  the  abater  In  chancery ,n     And  the 
decree  proceeds  to  recite  that  complainant*  failed  to  prove  the 
material  allegations  contained  in  their  bill  of  complaint*  finde  the 
equities  for  defendants  and  directs  the  dismissal  of  the  bill  for  want 
of  equity* 

At  the  hearing  before  the  m&eter  complainants  produced  the 
principal  note  and  unpaid  coupons*  the  truet  deed  and  the  extension 
agreements  in  question*  execution  of  ssid  agreements  being  admitted 
by  defendants*  and  rested  their  ease  upon  such  proof.  That  sueh  proof 
made  a  prima  facie  onec  for  complainants  and  en  at  on  defendants  the 
burden  of  proving  a  dafenwe  thereto  is  not  open  to  question*  (Boudinot 
T#  *' inter*  190  111*  394*)  But  no  attempt  whatever  was  made  to  dispute 
complainants'  rl^ht  of  possession  and  bona  fide  ownership  of  the  note 
and  coupons*  So  relief  was  sought  or  recommended  against  the  KbresewskiSu 
Only  the  Bycseke  filed  exceptions  to  the  master* a  report*  Thn  only 
defense  they  undertook  to  make  was  that  the  note  had  bean  paid  by  them 
to  Kowalewskl  as  complainants'  financial  agent «  There  was  no  proof  to 
support  such  claim  of  agency*  or  that  nt   the  time  of  such  payment 
Kowalewskl*  or  even  the  bank  of  which  he  was  president*  lead  posse  eel  on 

of  or  owned  the  note  in  question*  or  that  either  was  acting  as  the 
agent  for  complainants.  On  the  contrary*  the  Bycseke  were  dearly 
guilty  of  neglect  in  making  such  payment  without  requiring  cancellation 
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of  the  noto  and  release  of  the  trust  deed*  They  trusted  Aowalewski 
to  obtain  the  same  for  them  s,nc   thereby  made  him  their  agent  and 
must  oocept  the  consequences  of  their  own  neglect.  Kor  was  there  any- 
proof  offered  of  fraud  in  the  procurement  of  such  extensions*  There 
was,  therefore,  no  proof  of  either  of  the  defenses  relied  upon  to 
defeat  the  for* closure. 

It  le  not  questioned  that  the  assignment  of  the  note  oarried 
the  security  with  lt»  or  th&t  by  vht  endorsement  of  the  note  In  blank 
it  passed  by  mere  delivery* 

It  is  also  a  settled  principle  of  Law  In  this  etate  that 
the  bona, fide  as  ignoe  of  notes  secured  by  trust  deed  thereby  acquires 
the  security ,  subjeot,  only,  o  the  equities  of  the  mortgagor  and  not 
subject  to  latent  equities  of  other  parties  of  which  he  has  no  notice* 
The  law  on  this  subject  has;  been  laid  down  in  a  long  line  or  decisions 
cited  on  this  question  in  *l£jnn  v.  ^erjBJhajoJf^^^an JLlfiWSl.  < oj_,  loo 
111*  App.  224,  where  the  court  also  said:   "Possession  of  a  negotiable 
note  indorsed  in  blank  is  prism,  facie  evidence  of  title,  and  the 
holder  of  such  instrument  is  presumes  to  have  taken  it  in  good  faith, 
for  value,  before  maturity,  in  the  usual  course  of  business  and 
without  notice** 

From  this  state  of  the  record  and  the  recital  aforeeaid  in 
the  deeree  we  cannot  but  be  impressed  that  the  court  dismissed  the 
bill  for  w.imt  of  equity  solely  because  the  surviving  complainant 
deolined  the  unsolicited  offer  of  the  court  to  re-refer  the  cauwe  to 
permit  her  to  make  proof  of  the  <ate  wnen  complainants  acquired  the 
notes  and  trust  deed*   -he  was  not  require*  to  accept  such  offer* 

he  had  a  right  to  stand  on  her  unrebuttec  .prima  feole  ca.e  and  the 
master' e  report,  and  the  ehaae&llor  had  no  other  alternative  than  to 
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render  a  decree  upon  such  record   in  f I ;  Tor  of   the  surviving  complainant* 
Hud  defencantis  enbertainec   any  doubt  of   th«  bona  f  idles  of   complainants' 
ownership  of   the  note   there  w&«  nothing  to  prevent  their  calling 
complainants  or  others  to   testify   upon  the  subject  when  the  ease 
was  before   the  aanster.     They  not   only  did  not  avail  themselves  of 
that  right  out   raised  no  question  in   regard   thereto  before  his*  and 
made  no  notion  and   presented  no  grounds  for  a  re-reference.      '   mere 
suspicion  or   challenge  by  nnfttnd  nte'    counsel  ef  complainants' 
ability  to  conf ins  their  .gxunt^  tattle   case  by  further  proof  afforded 
no  valio  ground  for   the   court's  action   in  dismissing   the  bill* 

Complainants  having  made  out  a  clear  prima  fccle   case  that 
was  not  rebutted,  and  no  evidence  having  been  introduced   to  sustain 
the  defense   of  Kewalewaki'  |  agency  for  complainants   in  receiving 
payment  of   the  mortgage  by  Byczek,   or  of  fraud   in  the  extension  of 
the  notes*   it  was  the  duty  of   the   court,   under  the   issues  raised   and 
evidence  offered,   to  confirm   the  master's  report  and   enter  a  decree 
in  accordance  with  his  reeo^endatlen. 

c  ordingly  the  decree  will  be  reversed  with  directions 
to  overrule  the  exceptions  to  the  master's  report,  to  approve  the 
report  an<<    to  enter   a  decree   is  accordance  Kith  its  r eoe&naendatlens* 

Grid  ley,  f»  .*.,  $mt     canl&n,  J.»   concur* 
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APPEAL  PROM  MUMICIPaL  COURT 
0?  CHICAGO. 


MB.  JUSTICE  MARMSS  MOSBD  THK  OPIKIOI  0?  THR   COURT* 

In  its  statement  of  claim  plaintiff  alleged   that  on 
Movenber  8,  1922,  it  advanced  #2000  to  defendant  pureu  nt   to  an 
arr&ngenent  between  then  thereby  defendant  vas   to  nake  deliveries 
of  oertain  fruits  from  tins   to  tine  in  the  year  1928,   fron     outh 

ner  lea  to  plaintiff*  s  place  of  business  in  Montreal,  that  he 
Mas  failed  *nd   refused   to  nake   than,  and   th  t  he  has  often 
proaised    to  r<  turn  the   money  but   has  failed   to  do  so. 

In  defendant' e  affidavit  of  nsrits  he  adults  receiving 
the  noney,  denies    that  it  was  advanced  pursuant   to  any  such  agree- 
nsnt,  and  alleges  is  effect   that   plaintiff  contributed    said   sun, 
and  that  others  also  contributed  large  sunn,   toward*  expenses  of  a 
speculative  enterprise  whereby  he  was  to  go  to     outh    nerica  to 
investigate  the  possibilities  of   sending  fruit   to  thin  country  and 

anada  when  fruits  sere  out  of  season,  and  if  possible,  enter  into 
contracts  with  the  growers  in     outh   -neriea  to  ship   the    ssmc  to 
plaintiff  and  others  participating  in  the  enterprise}    that  the  funds 
Me  received  »en   exhausted   in  an  unsuccessful  promotion  of   the 
enterprise,  and   that  he  never  promised   to  return  the  noney  nor 
breached  his  agreement. 
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It  is  noticeable  thnt  the  af fidRVit  of  merits  does  not 
claim  agency,  or  a  partnership*  or  a  contract  for  a  stated 
compensation  or  commission*   It  may  not  Better,  hut  Juat  how 
defendant  was  to  profit  by  the  "a peculation"  is  not  apparent 
from  either  hit  pleading  or  his  evidence* 

Plaintiff's  evidence  was  in  the  fern  of  a  deposition 
of  its  manager,  one  Voley*  to  which  was  attached  correoponccnce 
between  the  parties*  Defendant  was  his  only  witness  as  to  the 
arrangement • 

Foley  deposed  that  he  apde  the  agreement  with  defendant 
for  plaintiff*  and  advanced  him  $£000  as  a  loan  to  go  to  Blunder 
to  purchase  fruits  and  quote  prices  therefor  to  plaintiff  below 
the  Sew  York  city  prices*  that  defendant  "made  it  clear  ta/.t  hs 
was  acting  for  ulmself  and  not  as  agent  for  plaintiff  or  other 
firms,*  and  that  he  thought  the  loan  would  be  repaid  after  two  or 
three  shipments*  and  that  if  the  deal  failed  ho  would  repay  the 
loan  on  his  return  from  oath  *acric&* 

Plaintiff »e  check  for  said  #2*000  was  enclosed  in  a 
letter  of  November  S»  1822*  addressed  to  the  firm  of  -lattery 
Bros*  -  with  which  defend  ant  was  connected  -  stating  that  iir* 
Clogg  had  agreed  to  send  the  check  "to  bo  deducted  at  finish 
of  the  season** 

Defendant  acknowledged  receipt  of  the  check  by  letter 
of  November  11*  as  "advance  on  t«  A*  deal**  and  in  hia  letter  to 
plaintiff  of  Sov ember  13  tells  of  his  arrangements  with  a  Hew 
York  firm  "to  look  after  shipments  on  arrival"  there*   hile  ors 
ship  November  26  hs  writes  of  prosPects  for  reduced  prices* 

Defendant  was  unsuccessful  in  his  undertaking  and 
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returned   to   Chicago   to  negotiate   for  additional   finances.     In 
response    to   plaintiff's   letter  of  January  16,   1924,  stating  an 
understanding  of   the   agreement   in  harmony  «ith  Foley's   t*«tlnony, 
and  asking  in  consequence  of  getting  no  ahipmenta   Hani  it  be 
giTon  a  note  for  £2000  which  it  night  use  as  collateral*  defendant 
on  January  1   ,   1924*  replied  by  letter   that   the  eulaj  is  shipping 
was   regretted  and  negotiations  vers  pending  for  additional  finances, 
and    said    "your   advances  can  be   taken  c&re  of   in  this  way  at  an  early 
date*4*      In  reply   to  another  1  tter  of  plaintiff  under  date   of  March 
21,  1&*4»   saying  it   "would   like   to  hare   the  return  of  our  $2000  as 
soon  as  possible,"  det end  rait   in  a  letter  five  dnys  later   said;   "I 
an  using  every  endeavor  to  enable  sw?   to  satisfy  the  obligation 
at  an  early  date** 

In  his  testissony  defendant     lattery  says   the  project 
was  in  reference   to  shipping  fruits  in     outh  shnTtaii   in  off   seasonal 
that  the   interested  parties  be  ins  unable   to  offer   further  financing 
he   told  Foley  "it  would  bo  necessary  for  him  to  get  an  advance"  for 
expenses   to  gee   to     outh    m^rlen  and   *carry  on   things  while  there,* 
and   that  any  aoney  srfv  need  would  not  be   taken  ou>.  of   the    initial 
shipments  but  at  the  end  of  the  season*     Mo  shipments  were  jsade* 

We  cannot  read    this  evidence  without   concluding  that   the 
verdict  for  defendant  was  against  the  aeanifest  weight  of   the  evidence 
defendant  *o  own  letters  and    testimony   recognise  that   there  %b  no 
partnership  or  agency  relation  between  him  na^  plaintiff,  and  what- 
ever way  he  wee   &©  profit  by  the   enterprise  by     hi eh  he  wes   to  secure 
shipments  of  fruits  from     outh     meriea  to  plaintiff  and   others  at 
reduced  price;    from  *hat   they  had   beea  getting   them,  he  recognised 
an   obligation  to  return  the  money  whether  advanced   or  loaned* 
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,ilo   the   nature  of   the  contract  by     hieb  h«  beer  me 
so  obligated  1b  not  aafie  clcnr  by   tho   evidence  adcucod.  there 
was  euffioieat  evidence   to  disclose   the  ^omission  of  &n 
obligation  and  ■  proati&e    to  return   in©  money* 

3«3aau*e   the  rwrdict  oa  whieh  the  judgment  rests  wae 
clearly  chains  I   the  weight  of    jk   .jvi.taoe   th-s  judgment  la 
reverted  and  the  cause  remanded. 

sen        m  mmb  i  * 

Gridley,  ?•  J.,  and  /oanlan.  J.,  concur* 
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vouzaabxs. 

Plaintiffs    in     r 

I©,  mfxa  Mia   mum  couet. 


Plaintiffs  in  error  vers  indictee!  for  a  conspiracy  to 
def&co  a  certain  described  building  owned  by  ~auauel  Serine,  and 
certain  fixtures  therein  described  as  a  glass  window. 

A  review  of   the  judgment  of   conviction   is  nought  by 
this  urit. 

The  evidence  disclosed  thut.  a  store  on  the  first  floor 
of   the  building  in  question  *&s  on  October  29  sad  20,  19L7,  and 
prior   thereto*   occupied  by  the  prosecuting  witnesses  Jesses 
Kryiakoplos  and  his  eon  Socrates,  who  were  gseisbers  of  a  labor 
union,  ae   tenants  of  said  Levine,  and   that   they  conducted    there 
a  hat   cleaning   and   ehoe-shlnins;  business*     On  the  morning  of 
October  29  when     cerates  opened  up   the   store  for  business   he 
saw  that   the  large  front  glass  v»inc*ew   was  shattered.     The   glass 
was  replaced  during   the  6$,y  and     cerates  ret&s.ine     on  watch  near 
the  window  on   the   inside  of   -he   s»WTO«   during   the  night.       bout 
three  o'clock  in  the  so  nln,    of    the  30th  he   saw  a  ear  drive  up 
to  the  curb  and   a  sen  get  out   of   it  and   hurl  a  brick  against   the 
window  glass ,   shattering  it  as  before.     He  reeog»l*ed  defendant 
Voulgaris  as   that  aaan,   and  defendant     tavrafcas  a*   the  driver  of 
the  ear,  with  both  of   ahoni  he   was  well  acquainted  and  bod  beea 
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for  aeveral  years.      Beth  of   tinea  were   la   (he   aaas  Use   of  business 
es  himself  and   belonged    to  a   rival  labor  union  of  which    ;tavra*ns 
was  president   and  Vonlgsrie  business  a^cnt*     They  had   atlunpted 
to  collect  rues  for   their  union  front  the  prosecuting  v-itneesee* 
who  belonged    to  a  different   union,   and  who  claimed   they  rere 
threatened  by  defendants  when  they  refused    to  pay  the   aame* 

It   is  urged   the   evidence   is   insufficient   to   su&taln  a 
eonriction.       hile  defendants  denied   having  any  part   in  the  act 
of  shattering  the  *  indo<*  and   set  up  an  alibi   the  Jury  evidently 
did  not  believe   their  testimony  or  Ue*t  tending   to   show  an  *libl, 
but  accepted    the  evidence   presented  by  the  prosecution  tending  to 
establish  their   Identification  aa  participants  in   the  act,  and   to 
show  as  a  Motive   therefor  previous   threats  toward   the  prosecuting 
witnesses  if   they  refused   to  recognize   the  union  of  which  defend- 
ants  sen  officers*      It   seeaa   to  be  a  tmm  of   the  credibility  of 
the  witnesses*  *hoa   the  jury  saw   and  heard,  and  we  cannot   s*y  that 
the  jury  were  not  justified   in    relieving   the  testimony  of   the 
prosecution  and  not    thnt  of  defendants*      If   they  were   the  t«cti»ony 
of   the  prosecuting  witnesses  *ea   euf    icient   no  establish  fails 
beyond  a   reasonable  doubt** 

It  is  contended   that  there  was  not   sufficient  proof  of 
Levine's  ownership  of  the   premises*      In  the  absence  of  any 
affirmative  proof   to  the  contrary*   or   any  attempt   to  produce    the 
same,  we   think  the  testimony  of     ©crates   that  he   rented   the 
prealsss  froa  Levins;   Vsttt   the   latter  is   the  owner  of   the  building; 
that  he  Is  a  tenant   there  and  was  "such  tenant*  during  the  month 
of  October*  1927,   including  October  50»   constituted   prima  faclo 
proof  of  JLevine's  ownership  at   the   time  of   the   overt  act   testified 
to. 
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As   to   the   contention  that   too  «lndow  glass  in  not  a 

fixture,   it   is  enough  to  say  thnt   the  shattering  of   it  constituted 

a  defacement  of   the  building*  and  proof  of  that  fact  »as  suff  icisnt 

a 
without  proof   thnt  a  window  glasn   is^Tixture* 

After  reviewing  the   rulings  of   the  court  on   instructions 
given  and   refused  ae   think  there  was  no  reversible  error  and   that 
the  jury  on  the  *h«le   was  properly  instructed. 

Sor  is  there  any  jfett  g7  «jund      tor  criticisn  of   the  court's 
rulings  on  evicenea  or  ol    its  ef  "orta   to  kQk$  defend  nta*    counsel 
within   the   liaiits  of  proper  procedure* 

The   contention  that   the  judgisest  order  violates   section  2 
of  the  ?- role  Law   in  that  it  requires  defendants   to  »orfc  out  in  the 
House  of  Correction   the   fine  and   costs   tapered  by  the   judgwent   if 
not  paid  at  the  expiration  of  the  penitentiary  sentence,  has  no 
basis  in  fact  as  the  House  of   Correction  is  not  a  state   institution 
and  therefore  not  aithin   the   inhibition  of   said   section* 

The  points  smde  and  argued  for  reversal  are  highly 
technical  and   captious* 
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the  order  un  ier  review  is  one  »odifyinfo   the  previ- 
sion in  a  decree  of  divorce  witr*  referei.ee    to   tne  visitation  ef 
the   children  by  the   parent*,    and   frill ijtlfl  defendant  not  guilty  gT 
contempt.      Alleged   error*  in  the   contempt  proee^  ing  *rere   waived 
en   th*  oral    argument, 

A  decree  of  *ivorc*   to   eonpl&inaat   entered  herein 
*ecewb«*r  SL,  1924,   give*  the  aether  the  custody  of  en«   child, 
the  youngest,   and  the  fnther  the   custody  of  three  of   the  ohii  <ren 
*f  the  m*rri*ge,   with  certain  mutual  ri^ht*  of  visitation. 

On  fcay  9,  192S,   defeniani   filed   *  p-»  ition   for 
swUfissiion  of  the  provision    ha  to   visitation,     £o    lefUiit* 
net  ion  "sris  taken   tnereoa  before  Beeeaeer  30,  1935,  when   co»- 
plain*nt   »«&ed  for   a  rule  on    defendant  to    eho*  cause  «hy  he 
should  not  he  attached    lor  failure   to  comply  with   the  provision 
respecting  each  visitation,      un  she   saae  day  defendant   i  ilea  an 
affidavit   accusing  slain  tiff  of  acts  of  isawaral i ty  ana  asking 
that   they  he   investigated. 

the  order  u»'2er  review,    entered  February  26,   1926, 
reel t *fl   the    filing  of   sueh  papmr*  and    daat   a  hearing  «*a*   con- 
tinued  t©   January  11,   1928,    for   an  investigation   of   Safeni—f* 
neeusatians   an I   eharge*   *by  the  Social  Service  Bureau  of  Cook 
County  te    check   the  authenticity  of   said  charge*,9   *■£   the  court 
fin*e  fro®   report*  submitted    to   the   WV*¥%  by  such   Social     ervic* 
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»»ai«rfo   bm  »ac\tmnnw+ 


.Bureau   {*  ich   the  order   recite*  *r*   attached   te    urid  **4«  a  part 
thereof)    taat    the   defendant  ha*  £.iven  *  good  -  oo«    *d  car**   to    the 
ehli  ?ran  in  hie   custody,    that  eQ*pX*insnt  Is  unfit   to  has**  ee&tsani- 
eatien   with    Then,    that    aha  has  forfeited   aXx  rir.ht   to   visit   and 
eo*?atun  irate  with     hen,    MM   tnst    ih<?  charges   against  her  ara  reri- 
fiad  by  such  r#oorta,   aai   then  orders  that   the  dacraa  of  divers* 
ee   so  no-Ufied  as  ta   deny  and   enjoin  eont»l<*in-int    tha  right  ef 
wisitntien  ef  tha   ehii^ree  is  defendant 'e   euetorty  until   fUfttll 
•rdear  ef  tha  court. 

The  arooedur*   in  UM  matters  thus  sroa  „nt  heior*  tha 
court  vti  exceed  in f-Xy  irregular.      Bm  petition     *r  11  flf  fl nit low 
•f  tha  decree  was  cat   sworn  to,  ear  was  eesvpixtlnsnt  required  ta 
answer   the  sssse,     Shetner  deforciants  al'J  i davit  of  Bsce&esr  I ....  f 
1925,  was  intended  as  M   -answer   to   the  r  Xe  far  his  attachment 
or  to   supplement  hie  neUtien  for  sollfi option  of   the  decree  is 
net    ?e  terminable  fro&   the  record*      ihe  esurt,  however,   eees\s  te 
haws  proceeded  without   any  regard  te  chancery  practice  wnieh 
governs  such  proceeding*  end  te  haws  acted  and  b,«sed  its  order 
entireXy  trees  extra- Ju<iiei»i  reports  instead  of  fasts  or  sworn 
evidence.      It   dees  net   appear  that    -my  evidence  was  heard  ether 
than  the  affidavit   for   attachment  and  defendant's  •affi  avlt*  ef 
Bseestfcer  SO,  X«?S.     The  court's  fin  ting  that  eos^X^insjnt  is  newer 
te  heve  *ny  further   cosrajimi cation  with  the   children   in  the   custody 
af  defendant   ia  h-^eed  wheXly  on   said  r#morts  *fcieh  merely  carport 
te  give  interview*  *f  seme  siemsers  or  invest  i^tors  oj    the  .iecial 
Serviee  Bureau  with   seaae  of  the  children    4fid  e  us?r   pjrtks,    and 
ia  not  eased  on   sworn    atate*£e;.ts  er  affidavits  as  to   f^cte,     *3&1& 
report*  possess  none  af  the  csxm  uteris  tic*  of  l«gal   evide*©*  and 
wsrs  errcae  tiaXy  treated  as   such.     Consisting,   as  Utey    ^o,  ef 
merely  unsworn  ex  parte  sta-atietit*  the  order  cannot  stand  upon   tkWk. 
(4©  Cye.    3410;    a©*  fl.    C.   i,.    SS4,    58S.)     J=«r   are  any   specific  f  =«t* 
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V»   outsort  th#  «-?urt,»  «on?lu9lon  fsonrt  in   th*  »r««tr  or  -?re»«rvo4 
*y  a  corttflcatt  of   <?ri4eno«. 

h*  orator  ■will  to  rtvora-ofl  so   f*jr   a*  It  i»©Hfiot  tho 
dooro^,   "Tithout  pMjuHot,  however,  to  nroaor  t»roc*rtur#  on  a 
proper   *wem  petition   -*n4  a  rul#   to  aaowor  th«  atme,    mk4   it   rill 
fco   *ff|rw«4   to   far   a*   It   holds  <3«f#n^ant  not  eruilty  of  eontftaot. 

KHVSR3K13  IS   MM    .^D  AWIHro   lfc    PAIS 
US  attKAMSBD. 

ttri41«y,   ■.   J.,   ar*<s  f  jnirt gm .   .?„ ,    cen«mr. 
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IBM   A,    .  UTTCB, 

Plaintiff  in  £rror* 


Y. 


RAIL^AT  MAIL  AST-OCX    tli 
a  corporation* 

L*fcnde.nt    in  -■♦fro*. 


250  LA.  634 

)      EHK€f}   TO  SBPSKIOfe    OOUIT, 
1  COOK  COuUTY. 


MS.   JOSTK  rS     O^ISIOB  OF   THE    COURT. 


This   in  an  action  for  libel   in  fehich  there  *?s  & 
directed  verdict   for  defendant  at   the  close   of  nil   the   evidence. 

There  is  ouch  unnecessary  discussion  in  the   briefs 
for  determination  of   the  assigned   errors  relied   upon,  which 
involve  whether  en  instructed  verdict  wan  Justified. 

The  alleged   libelous  article   ap; eared   in  the  official 
publication  of  defendant,   in  which  the   author »  who  like  plaintiff 
eas  a  member  of  defendant  association,   after   a  series  of  con- 
troversial articles  between  him  and  plaintiff  previously  published 
in  the   a  me   paper*   shosin^  sutual  bitterness  and   v Indict ivene as , 
imputed  to  plaintiff  dishonesty*  cov&rdiee,   egotism,  fe-s  having 
the  least  charm  where   best  kno  n,   of   being   an   eneagr  of   the 
association  and   ao«in     the   seeds  of  dis-  «nsion  and  being  a   trouble 
maker   therein*   and  other   characteristics  *hieh  had  &  tendency  to 
bring  him  into  ricicule  s«f:   estrange   him  from  his  former  associates 
and   friends*  and  «hieh  were   treated  by  the   plea?  inge  and   course  of 
procedure  as  libelous  per  ge«       The  article  warn  unquestionably 
libelous*  and   it  is   too  voluminous*   to  be  set  forth  at  length  here. 
7or  is  it  necessary. 
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defendant  filed   the  pl«A  of  general   istue    i©*>'-ther 
with  notice   of   special  natter  ef  defense,   alleging  tfc  t  certain 
charges  la  said  article  were   true,  sknd  evidence  ef   juetif lcation 
wee  introduced.     Thnt   In  ouch  a  case   the  court  cr<in»o£  direct  « 
rerdict  wee  said   in  Qault  y.  Babbitt,  1   ill.     pp.  130,   to  be   tee 
elementary  to  require  citation  of  authorities. 

The   article  being   libelous    per  ee   it  eae  not  necessary 
to  allege  or  prove  special  c  nsgca.      (   hlte  ▼  .  BersjUln ,  204   111. 
App.  83.)      It  was  not  privileged   in  character,  and   the  question 
of  splice  was   for   the   Jury.        jflyan  v.  8oglarn>y»  164   Mich     513 j 
Tanner  v.   | teTen&on,  1'3  Ky.  578s  Chllders  t.  Mercury  ?«  &  P.  Co*. 
105  Col.  234,  289.) 

KYSRSKD  asp  tmasm  *• 

Or  id  ley  and     c&nlen*  JJ.»  concur* 
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1LL1MQV.    IK-hCHAlTS  TRUST  QQZtJjp,  }  2  P  ^ 

as  surviving  trusts* *   ete.# 

Appellant,   /  )       APPBAL  FfcOM  HOFICIPAL 

) 

CHE IB?  BIC0IAKEB3* 

Atfftl 


hr.  justice  babies  KUnKB  ?as  o?ibiqb  of  ths  court. 

fhis  is  *  forcible  detainer   suit,  is  #hleh  there  was 
a  finding  and  judgment  for  defend s»t.     this  appeal  followed. 

The  presiises  consist  of  a  room  or  store  known  as 
•OOi  Blue   Island   avenue*  which  h&d  been  partitioned  off   fron  a 
rooa  known  as  600  Blue  Island  avenue*  and  was  occupied  by 
defendant     s  a  fruit  etore  under  a  verbal  agreement  with  an 
agent  for  plaintiff  for  a  tenancy  from  &onth  to  senth.     the 
title  to  the  building  cent;;ininf  both  rooao  wr*  vested   in 
plaintiff  ac  trustee  of  &n  estate* 

The  notice  to  terminate   such  tenancy  van  given  in 
plaintiff's  legal  corporate  name*   "Illinois  Merchants  Trust 
Company**     Because   there  su  not  append et   thereto  the  descriptive 
words  "as   surviving  trustee"   etc.*  as  appear   in  the   titOLe*    the 
trial  court  held   it  was  insuf i icient .     The  ruling  was  incorrect. 
In  a  court  of  law   trustees  are  unknown  and   have  no  standing  as 
sueh.        (Waal  v.      chaldt*  307   111.  331|      kuvall  v.   Praia ■   2 
heaton  44*  56.)     The  words  in  the   title  of   the  action  were 
descrlptlo  ocrsonae*  unnecessary  and  surplusage  and  would  have 
been  equally  so  in  the  notice,      (wahl  v.     ehaldt,   supra |  Taylor 
v.  latvls.   110  U.  I*   330.)     Being  in  writing  and   otherwise   in 
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unquestioned  foam  the  notice  was  In  compliance  with  the  statute. 
(vise.  6,  eh*  |0t  F. .  !•) 

But  appellee  urges  that  one  3erakaris  was  the  only 
person  entitled  to  demand  possession.  The  notice  was  dated  and 
served  epteaber  20,  1*27,  *jr«c  required  surrender  of  the  premises 
at  600£  Blue  Island  avenue  on  October  31  following.   '  cptember 
50,  1927,  oefore  ei{;nin>?  such  notice  in  the  name  of  plaintiff  by 
himself,  as  authorised  to  do,  the  agent,  without  authorisation, 
undertook  to  execute  a  lease  from  plaintiff  to  said  Gerakaris 
of  both  of  said  rooms  (fiCK,  and  60o£  Blue  Island  avenue)  for  a 
tens  of  ten  years  fro*  October  1»  1927.  Sot  being  authorised  in 
writing  to  execute  such  instrument  it  ana  vaid  under  section  2 
of  the  tatute  of  Frauds  (section  £»  eh*  59  L.   , )  and  hence  gave 
Serakaris  no  right  to  the  premises.  He  took  possession  of  600, 
hut  not  of  60 v A  held  adversely  by  defendant.   uch  right  as  he  had 
was  limited  to  mere  occupation  of  600  until  notified  to  surrender 
the  sane.   (16  B.  C.  L.  574,  section  A9 |  36  C.  I,  620.)  While  he 
surrendered  such  possession  it  is  enough  to  say  that  neither  the 
lease  nor  occupancy  of  the  part  of  the  premises  known  as  60i;  gave 
him  constructive  possession  of  the  part  occupied  by  defendant,  or 
any  right  thereto,  or  changed  the  existing  tenancy  between  plain- 
tiff and  defendant* 

The  evidence  sustained  the  cause  of  action  and  accordingly 
the  finding  and  judgment  below  auat  be  reversed  with  a  finding  of 
facts,  on  which  judgment  for  possession  will  be  entered  here* 
BEvX&SST  SITH  T  IS!/ ISO  0J?  FACTS 

Gridley,  p.  J.,  and  oanlan,  J»*  concur* 
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flSLim   OF   PaCTS« 

•e  find  that  on  and  prior   to  Geptenbsr  30,  1927, 
and  up  to  the  trial  of   thlo  suit,  defendant  krs   la  possession 
of  the  prenlses  In  quest ion  as  a  tenant  of  plaintiff  fron 
aonth  to  Month,  and   tact  he  was  nerved  «ith  a  thirty  day 
nowiee  on  said  date   in  writ  in   ,  i  uly  signed  by  plaintiff, 
to  terninate   such  tenancy,  anr    that  he  has  continued   to 
detain  the    nrenisee  fron  plaintiff* 
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VALTKi;   OAfcSCAV, 

Appellee, 

V* 

VBgfXRV  UBIOH  TKU 

COHPAHY,  a  corpora 

Appellan 


MR,   JUr  'IC..    BAT«i;£  SLIVKftf.l  THS   OP1NIOB  OF  THE   COURT. 


A-->9EAL  FKCM  aUIICIPAl.  COURT 

0"?  chic  -.so. 


This  is  an  Action  in  tort  to  recover  daaagea  for  failure 
to  deliver  to  appellee  a  telegram  given  to  appellant  at  Brooklyn , 
H.  Y.,  Kay  16,  1625,  by  appellee's  wife,  acidressed  to  "*'nlga»B, 
Chicago*  Illinois,"  and  reading!   "Arrived  safe,  stopping  at 
Ginsberg,  f>adie.*  On  a  trial  without  a  jury  the  court  assessed 
damages  and  gave  Judgment  for  *,d4.80  and  costs*  This  appeal 
followed* 

It  appeare  that  ars*  3asc-.eaw  on  arrival  in  Hew  York  by 
ocean  steamship  sent  the  Message,  addressing  it  is  the  name  used 
for  her  husband '»  cable  address*  Defend&nt  wired  back  to  its 
Brooklyn  office  for  a  better  address*  The  send  or  of  the  message 
gave  it  as  5535f  inthrop  avenue,  Chicago*  On  receiving  this 
address  the  message  whs  forwarded  to  defendant's  Broadway  office, 
Chlongo,  for  delivery  at  thst  street  number*   A  messenger  was 
sent  there  who  reported  that  -he  party  had  noveo  from  that  address 
and  this  fact  was  wired  back  by  appellant  to  its  Brooklyn  office. 
All  this  took  place  aturday,  Hay  16,  1925.  Upon  the  information 
evidently  received  in  this  exchange  of  telegrams  defendant  on 
Monday,  the  18th,  mailed  a  notice  of  the  receipt  of  the  telegram 
to  plaintiff  ace  re  seed  in  his  oorrect  name  bo  the  street  number 
to  which  he  had  moved.  For  some  reason  plaintiff  did  not  receive 
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the  notices  unt.ll  the  folia-  inr  Thursday  when  he  called  and  got  the 
message*  In  the  meantime  he  sought  the  ahareabouts  of  his  wife  an* 
sent  to  expense  in  ascertaining  the  same*  which  he  seeks  to  recover 
in  thie  action* 

But  regard* as  of  the  character  of  the  expense  he  includes 
an  damages*  end  regardless  of  the  question  of  fact  whether  there  was 
an/  negligence  on  the  part  of  defendant*  questions  we  need  not  dis- 
cuss t  under  the  authorities  the  character  of  the  message  la  such  that 
delay  in  delivering  the  earns  would  not  render  defendant  liable  for 
damages  beyond  the  charge  for  transmission*  a hi oh,  however*  it  does 
not  appear  plaintiff  paid*  It  seems  to  be  the  uniform  ruling  of  the 
courts  on  this  subject  that  if  a  telegram  does  not  show  upon  its 
face  that  it  relates  to  a  commercial  transaction  damages  suffered  in 
oonneotlon  with  the  same  or  ae  a  result  of  its  non-deli very  cannot 
be  recovered.  The  principle  upon  v,hich  the  ruling  ie  founded  is 
that  damages  for  a  breach  of  contract  are  limited  to  such  as  may 
reasonably  be  supposed  to  have  been  in  contemplation  of  both  parties 
at  the  time  the  contract  was  made*  as  a  probable  result  of  the  breach 
of  it*  The  well  known  rule  on  this  subject  was  laid  down  in  Had ley 
T*  Baxendale *  9  Kxch.  341,  and  has  been  generally  followed  in  this 
country  as  well  as  in  England.  >-e  followed  the  rule  In  Illinois 
Smelting  |  Refining  Co*  v.  W»  U.  Tel*  Co*.  146  111*  App.  163*  and  in 
JBrb  v.   *  U*  Tel  wo,,  162  111.  pp.  494.  In  the  former  ease  although 
the  message  die  relate  to  a  business  transaction  it  not  being  such 
as  to  advise  the  company  that  a  failure  to  deliver  it  within  a  reason- 
able  time  would  cause  financial  loss  to  the  sender*  it  «m  held  that 
suoh  a  loss  was  not  in  the  sender's  contemplation  when  the  contract 
was  made.  The  same  rule  of  liability  was  recognised  in  Postal 


-.-.- 


*di   tag  ;>r      *»IX«*   ft*  aufv  t*ta  UftXIol  »i£j    U*mi  eot-ioa  ari* 

Ac*  *W*    jii<    *->  a*»aa*a»*aaU  »dj   *»i  .^'o-   an  MsiJiiMWi  ad4  al     .**;*«»* 

•  mlio»  •ixii  Hi 

■til    tC    •'  *    arf*    It'    •••If»««l»Y    3U& 

tta*  *xmU   i«iU«rfv  iz*\  lo  «oI*aa*rp   wl:    **  ^..\*'i   ixu  «a»*«aw*  «« 

-alfe  ?en  &»»a  *»>•   a««4*a»ttp  •#«aba»3a»  1«  J*oct   91  >s*l8»c  XP* 

#«cCl   flcwa   «i    s*a*«wi  atfj    *c   iaJ»a*j«i9    *rtJ   aeiJi  kaic^a  art*  ftav   «aa«s 

*»t  »X  wi^lsfc    x»i4t»t   jaa   &X*dw  aisaa   »rtJ   ^Al-xsriU^  al  v^»*> 

M   tf.?   »*»»fc    ;I      tfcj  Iq   ?*«?<£«  *oa 

a*  ataxftsXaJ    s  J  J&«taa«  •*«**   "*  a#s«ao 

iMHO   A   <?.♦    #~  t    iJMCI    ••«! 

Mbtg    ;4srJ    iS J 1  *    a3ii0»*ttv>0 

*i    **<*li!S»**  «i    s«r.  •&«?9roaa?  atf 

H*'  •■'«    ^    b$*iarXX    ■**  '    '  -■'    "-''<•   aoaaid   «   to?   a«l«ao*'I>   JArfJ 

•«J  r.a<a©&  Hi   3»»<f  et*<  ui    &»sccsu»   9tf  tX  •#«•**•* 

jtoaattf  «-**?   lc>  9l£a«fotq  *  «a  ««ixwa  aa*  4o*iiaoa  #/i^   a«14   «*M   Ja 

«WJ  ft!    fcawaXXal  »»  fl',»ef  *>ad   *«*   ,X*£   .daxS  f   .alaaaaxol  «t 

1£.9&L£jLI  **   ****   *sii    bavaXXal  •  ■*     .  i«trthn     al  a*   Ua*  «a  TTfturaa 

*I»*  »V  »»  •*  .^^SiMXsH^jaUXjHfi 
U»*  raanol   *rf5   «;      »*  '^iil 

.     .»«*:'!*   aaaalgua'  ^  a*  aiaXat   o2J>  »B«««»a  «tla 

-aoSBci  h  oi   +xulir\  a  JaAi  y**W»°  »<*'   **l*bi  9$  mm 

$tut)    iv.  •   i««(t  o     ueoX  X*i<m*«J:1  «ajf«»   bXi»w  •«!#  »X«*« 

jc  X<l«etf«r  ata   «tI4  «i  *  aaaX  a  iCaaa 

Ca?iq<i  «i   fraijiaaosr*  aaw  x^llirfall  Id  aXi«   amat  arfT     .aDaat  aaa 


-3- 

Telegraph  Cable  -o.  r«   Lathroo.  131  111.  576,  ana  1»  generally 
followed  in  other  jurisdictions.   (Priwoao  t.  ft.  U,  Tel.  Co,. 
154  U.  *'.  1|  Kerr  Stoaaohip  Op.  v.  Radio  >:orp.  245  H.  Y,  284} 
w.  U.  Tel.  Co.  v.   Hnll,  287  Fed.  297 1  71tch  r,      .   U,  Tel  Co*. 
150  ho.  App.  149}  150  8.  T,  44|   '& .  U.  Tel.  Co.  v.  Kibble.  115 
0.  W.  843.) 

We  need  not  cite  other  authorities  nor  dilate  on  the 
well  settled  principles  so  generally  followed  upon  which  the  cited 
eases  rest.    And  regardless  of  their  applicability  we  do  not 
think  there  was  proof  of  any  negligence . 

Accord Ingly  as  there  was  no  evidence  tending  to  support 
the  cause  of  action  the  judgment  is  reversed* 

Gridlcy.  ft   J.,  and  canlan,  J.,  concur. 


*i«  ao  *lall»  it©«  avl^lt;  rwtfo  •ilo  Sua  iw>»a  »* 
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2501.A.  634 


J .  D«  FULRATH,  doinc<  business 
the  name  and  style  of  TOLRATH 
SALS8, 

appellant,  )      AFPML  1ROM  3TJPERI0R 


▼  • 

CHICAGO  HACK  COMPACT, 
a  corporation, 

V 

MR.  JUr.TlCK  BABIES  HUklVJUUD  THE  0?IHIOH  OV   TH2  CO'JPT. 

Thin  is  a  suit  for  libel •   A  demurrer ,  general  and 
special,  to  the  declaration  was  sustained.   tending  by  the 
defendant  has  appealed  from  the  resultant  judgment* 

The  alleged  libelous  article  consisted  of  a  letter 

addressed  by  defendant  company  to  the  owner  of  a  Hash  automobile, 

« 

purchased  through  plaintiff  as  a  selling  agent  for  defendant, 

which  is  a  so-called  mru>ter  dealt  r  within  territory  in  Chicago 

and  Cook  county  for  the  Mash  ales  Company,  the  distributor  of 

Hash  motor  oars  in  Illinois*  The  selling  agents  appointed  by 

defendant  (including  plaintiff)  formed  a  voluntary  association 

known  as  "Hash  Dealers. H  These  facts  are  appropriately  set  forth 

in  the  Inducement,  together  mith  other  natters  that  will  be  later 

referred  to.  The  letter  (together  with  the  innuendoes  ;-et  out  in 

brackets)  an  set  forth  in  the  declaration,  is  as  follows t 

"June  38,  1926. 

Mr.  ?.  A.  heeder, 
Chicago,  111. 
Dear  Sir j 

Our  records  show  that  you  are  a  member  of  our 
large  family  of  Hash  o  ners  here  in  Chicago,  (meaning 
that  the  addresses  owns  a  Hash  automobile)  end  that 
ou  purchased  your  car  through  the  Fulrath  Hash  -ales 
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«  T/ 

TWO  to  -:#«&*»*  *  tf*«  «o\  4*41   woria  tJ  -caO 

^ai«jic«;   ,oa*otdv  Ai  tftAii  «t«n  o  a*»n  to  %x.ta*i  •»*** 
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Company*  7937  -oulh  "Mttflt  venue,  (meaning  the 
plaintiff  doing  business  as  ^ulra'-h  Ufa  ah  ^ales)« 

'*•  (meaning  chlcaft  Nash  company,  ftichard  ^olfe, 
.ccretary)*  have  found  it  necessary  to  cancel  that 
franchiae  (cae&ning  that  the  contract  of  the  plain* 
tiff  was  broken  because  the  plaintiff  employed  un- 
ethical business  methods  and  was  a  ' gypper*)  end 
being  responsible  for  sales  and  service  in  Cook 
County*  we  (meaning  Chicago  Hash  Company  *  Hioh&rd 
Wolfe*  Secretary*)  naturally  are  much  interested  in 
your  welfare*  and  in  our  desire  to  see  that  you 
are  well  taken  care  of*  we  cheerfully  invite  you 
to  our  main  station  for  your  aervioe  needs  in  the 
future.   e  hare  increased  our  facilities  to  an 
extent  where  we  can  give  service  promptly*  and  due  to 
our  labor  earing  dew iocs,  and  mechanics  who  have  a 
thorough  knowledge  of  the  Sash  ear*  we  know  that  our 
prices  will  be  satisfactory* 

The  Sash  iiullberger  Sales  Company*  1441-53  East 
75th  treet  will  succeed  the  Fulrath  Hash  aales 
Company  (meriting  me  plaintiff)  as  dealers  in  that 
particular  district  and  should  you  wish  any  service 
work  done  on  your  cmr  in  that  neighborhood  we  earnestly 
recoaasend  them  to  you*  They  (meanim,/  the  Nash  Kullberger 
oales  Company)  have  operated  in  their  neighborhood  for 
over  eight  years  and  nave  established  a  very  enviable 
record  for  fair  d  ealing  (meaning  that  the  plaintiff 
does  not  have  a  good  record  for  fair  dealing}* 
Yours  very  truly* 

(  igned)  Chicago  Hash  Company 
Ki  chard  -:olfe» 
Secretary. 
Kenoeha 
HASH 
^ieeonsin** 

The  statement  contains  allegations  of  several  utterances 
or  publications  alleged  to  be  false  and  malicious*  which*  it  la 
claimed*  when  coupled  with  said  letter  render  it  defamatory  in 
meaning*  it  being  aptly  alleged  that  said  letter  was  communicated 
and  shown  by  defendant  to  divers  other  persons  than  plaintiff  and 
read  by  them*  and  that  said  divers  other  persons  were  among  the 
Individuals  who  read  said  malicious  statements  in  writing  and  heard 
said  malicious  accusations* 

Those  utterances  and  publications*  made  mostly*  if  not 
all,  within  six  months  prior  to  the  date  and  publication  of  said 
letter*  may  be  summer iaed  as  follows. 

(l)  In  a  conference  celled  by  defendant*  at  which 
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defendant's  secretary  Riehai'd  olfe,  and  one  Brewer,  general 
manager  of  the  iitihh     alee  Company,  aere  present*  defendant  aocused 
plaintiff  of  unethical  and  Improper  busine.^a  methods  in  selling 
lash  ears  and  with  "gypping"  or  with  being  at  "gypper*  (derived  from 
the  word  "gyp*,  meaning  "awlndloT,*  "cheat*  t  "fraudulent  schemer** ) 
and  later  made  the  same  accusations  at  a  meeting  of  Hash  dealers , 
and  also  at  plaintiff's  place  of  business  in  the  presence  of  others* 

(2)  lefendnnt  caused  to  be  published  and  issued  to  divers 
persons  a  letter  to  plaintiif  notifying  him  that  in  view  of  his 
methods  of  merchandising  Hash  care*  it  mur<t  discontinue  relationship 
with  him. 

(3)  On  June  3,  1926*  a  letter  was  addressed  and  sent  out 
to  Sash  dealers  by  the  Hash  -alee  Company  warning  them  against 
negotiating  with  or  considering  delivery  of  a  "Sash*  to  plaintiff 
because  of  his  unethical  business  methods,  and  stating  it  was  deter- 
mined to  stop  "gypper*  business  in  Chic  go  on  Hash  oars* 

The  main  question  thus  presented  is,  did  the  court,  in 
determining  whether  in  light  of  the  inducement  and  colloquium  the 
language  of  the  letter  in  question  *ould  fairly  bear  the  meaning 
ascribed  to  it  by  the  innuendoes*  properly  hold  that  it  was  not 
libelous?  If  it  did  not  so  hold  then  of  course  whether  such  a 
meaning  was  intended  was  a  question  to  be  determined  by  the  jury 
upon  all  of  the  evidence*  (Commonwealth  of  Pennsylvania  v.  wallow, 
•  Pa*  613.) 

As  stated  In  McLaughlin  v.  Fisher,  136  111*  111,  t%   is  not 
permissible  to  enlarge  and  extend  the  meaning  of  words  beyond  their 
natural  import  by  innuendo  "except  so  far  as  such  enlarged  meaning 
is  warranted  by  prefatory  matter  set  forth  in  the  inducement  or 
colloquium.™   *hen  coupled  with  extrinsle  circumstances  narrated  in 
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the  statement  they  s».y  bear  a  construction  vshioh  renders  then 
actionable*  although  when,  as  In  the  inn  ton  case,  standing  alone 
and  not  thus  explainer),  they  woul<  not  he*   (town send  on  lander 
and  Libel,  4th  Ed.,  ste,  308,  p.  538|  1?  R.  C  L.  593.) 

The  question  th  t  first  presents  it&elf  is,  therefore, 
is  the  meaning  conveyed  by  the  innuendoes  that  "plaintiff  employed 
unethical  business  toothed:*  sad  was  a  •gypper.*'*  and  "plaintiff  does 
net  hare  a  record  for  fair  dealing'*  warranted  by  such  prefatory 
mat  ter  ? 

"The  words  of  an  alleged  libelous  article  aunt  be  taken 
In  the  sense  which  persons  of  common  and  reasonable  understanding 
would  ascribe  to  thee  and  all  the  words  used  in  the  article  must 
bs  considered.''   (People  v*  ^plslmmjp ,  318  111.  48£j  People  v.  Fuller, 
238  111*  116.)    "hat  sense  would  be  ascribed  to  the  article  or 
letter  in  question,  bearing  in  mind  it  was  addressed  to  a  person 
and  read  by  others  who  had  knowledge  of  sold  previous  utterances 
and  writings? 

As  a  mere  business  letter  to  B»sh  owners  soliciting  their 
patronage  for  future  service  needs  and  recommending  defendant' s 
agent  in  their  particular  district,  it  would  seem  unnecessary  to 
direot  attention  to  the  ••necessity"  of  canceling  plaintiff's  con- 
tract. Whether  it  was  thus  by  indirection  intended  bo  cell  their 
attention  to  the  claimed  ground  of  such  necessity  would  be  a  question 
for  a  jury  upon  the  evidence  adduced*  And  if  the  language, in  view  of 
the  extrinsic  circumstances  brought  to  the  attention  of  those  to  whom 
the  publication  of  the  letter  cane ,  is  susceptible  of  more  than  one 
meaning  and  capable  of  such  defamatory  meaning  by  persons  of  common 
and  reasonable  understanding,  then  it  would  unquestionably  tend  to 
impeach  the  honesty,  integrity,  and  reputation  of  plaintiff  to  his 
financial  injury.   e  think  it  was  capable  of  such  meaning  in  so  far 
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at   it    tnpli'ti    a  cnarg*    that  pin  In tiff  wm  a   *U.'f9V**t"   end    thus 
not  having  a  record  for   fair  dealing. 

»hlle  it  way  be  questionable  whether   the   letter  of  "warning1* 
sent  to   the  Hash  dealers  by   the  Hash  iiales  Company  can  bo  properly 
connected  with  the  alleged  defamatory  article,  yet  it  doee  not  operate 
to  render  the  pleading  double.      (  ndrewe'    Stephen*  a  Pleading*  hi  * 
(1001 ),   see.  131.) 

Kor  i»  the  declaration  demurrable  for  failure   to  plead 
special  damages,     if   the  alleged  defamatory  article   tended   to  prejudice 
and   injure  plaintiff  in  ale  trade  and  business  it  would  be  actionable 
without  averment  of  special  damage*.     (Beeeon  v.  Loenaro  Co.,  ie?  111. 
561|  God  in  *.  Jfl&buhr,  226  Maes.  S50|  nchin»cl  ▼  .  Vuyk*  213  W.  Y. 
^up.  135f  ^.tannarft  ▼  .     lie  ox  |  3ibb>  SBOEtti  BMJim  99* »  ®*  ftl*  s:56* 
113  Vo.  151.) 

"*e   think  the  mmnilg  attributed   to  the  letter  in  question 
wae  warranted  by   the  prefatory  scatter  set  forth  in  the  statement 
therefore  the  demurrer  was  improperly  sustained. 

moium  jubi  hhrsja 

arldley,  P.  J.,  and  . eaniaa,  J.,  concur. 
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HARPY  3  csaa  , 


Appellant, 
V.  A  APPEAL  J 


AHRAflA*  KOM^HAE  WBd       \  /  CODE?  OP  CHICaOO. 

riLLIE  S0K3KAK, 

Appellees! 


MR.   JUSTICE  8'   JIT        .  D   THE  OPtSIOB  OF  THE   MMN 

This   is  an  appeal  from  a  judgment  for  defendant*  in  an 
action  tried  without  a  jury  brought  by  plaintiff  for  the  return 
of  #1000  paid  by  him  an  ©arneet  money  on  a  written  contract  for 
the  purchase  of  real  estate* 

The   contract  provided    that  defendants  should   convey  a 
merchantable  title,  and  as  alleged  in  the  statement  of  claim  and 
admitted  in  defendants'    affidavit  of  merits,   that  they  should  furnish 
plaintiff  within  a  re    tenable  time  one  of  three  evidences  of  title, 
vis*,    (1)   a  certificate  of  title  issued  by  the  Registrar  of  Titles 
of  Cook  County,  or   (2)   a  complete  merchantable  abstract  of  title, 
or  merchantable  copy,  brought  down  to  date  thereof,  or   (3)   a 
"merchantable    title  guaranty  policy  for   the  purchase  price  by   the 
Chicago  T.  ft  ?•  Co** 

Ho  one  of  these  evidences  of  title  was  furnished,  and 
on  March  23,  1927,  forty-one  days  after  the  contract  van  entered 
into,  and  at  divers  times  thereafter  prior  to  instituting  this  suit 
on  September  19,   1927,  plaintiff  made  a  demand  for   th    return  of 

ttald  earnest  money  vaich  *   o  x&vet  complies   with. 

Zt  appears  that  the  only  attempt  to  comply  with  suoh 
provision  of   the  contract  ><&»   by  way  of  a  tender  mads     pril  1,  1927* 
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to   plaintiff*  attorney  of  *n  opinion  of   tltlo  toy   the  Chicago  Title 
*  Trust  Co.,  which  ho   refusod. 

S»id   opinion  of   title  wao  given  in  *  letter  adrre»«ed  to 
defendants'    attorney  by  the  Chicago  Title  &  Trust  Co.,  stating  that 
it  had  examined   the   title  and   that   it  «»o  Tooted   In  one   Ida  Le Vinson, 
subject  to  certain  encumbrances    :nd   objections.     It  is   too  plain  for 
discussion  th&t  such  letter  or  opinion  of  title  is  not  a  contract  of 
guaranty  or  a  guaranty  policy.     It  was  so  bold   in  ttacfcowlao  v.   Smith., 
13S  111.     pp.  305.       aid  opinion  of  titlo  or  letter  does  not  even 
purport  to  toe  such  a  policy.     In  fact  it  is  asked  therein  that  the 
company  toe  furnished  with  the  name  of   the  party  to  toe  guaranteed* 

Furthermore,  it   shows  that   the   title  stands  In  a  third  party 
and  not   in  defendants.     The  contract  calls  for  a  conveyance  toy  them* 
Under  the  provision  therefor  plain,, iff  was  entitled   to  their  personal 
covenants  as  security  and  was  not  obligated   to  accept  title  from  a 
third  party*     (Cratotrce  v.  Levlnaa.   03  111.  52  6 1     Hansen  v.  Miller . 
44  III,   App.  850,  555 |   Chicago  Title  &  Trust  Co.  v.  MacI onald ,  1»2 
111.   App.  152.) 

Appellees  argus  that  when  plaintiff  on  March  28  demanded  th* 
return  of  the  earnest  money  a  reasonable   time  for  furnishing  evidence 
of  title  bad  not  elapsed.     But  it  is  admitted   that  plaintiff  thereafter 
made  repeated  demands  for  the  earnest  money,  and   that  even  up  to  the 
time  of  bringing   the   action  defendants  had  not  complied  with  any  of  the 
provisions  as  to  furnishing  evidence  of  title.     Hence   they  are  not  In 
a  position  to  claim  a  breach  of  contract  by  plaintiff  and  forfeiture  of 
the   earnest  money.     On  the   contrary,  he  is  entitled  to  the  return  of 
the  money  because  of  their  non-compliance  with  the  terms  of  the  contract* 

The  Judgment  will  toe  reversed  and  Judgment  entered  here  for 

appellant  for  §1000,   together  with  Interest   thereon  at   the  rate  of  5 
per  cent  per  annum  from  September  1^,  1927,    to  cats. 

_  .  KI8UO  ak.  ju  ohfit  sere. 

Ridley,  P.  J.,  and   .canlan,  J.,  concur. 
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FIHEIM  OF  TACT# 


We  find  that  appellees  f -ilec  to  furnish  appellant 
within  a  reasonable  ti»e,  or  n|  any  time,  one  of  the  evidences 
of  title  emraerated  in  the  contract  that  they  agreed  to  furnish* 


4*  «i  *****  •I4mn*%**%  «  mUUlw 

.it  #**i#oo&  »vLi  ml  b+t*%maux*:  »lt  14  So 


3267? 


250  i.a.  ^5 


J,   R.  ROPERTS,   Doing  £ue#nes*t    eto.#  ) 

£ef endant/  In  Arror.  ) 

/  )  KHMM  TC  MUKICI»AL   COURT 
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i.   S.  M0GR3  and  \.    iJoomGt, 

,  Int&ffs   in  iirror.        ) 
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«R.    JUr?IC»  IaKISS  DSLIVSR«3  THE  CJPI*I0K   01P  TIP?   (EM 

2he  jud.jaent   appealed  from  was   «nt«r«a  Against  both 
defendants  on  *  arotaiaaory  no  to   lor  ,$357.32  by   confession  and  was 
0©nfir»ed  after  being  opened  up   for  a  defense. 

The  note  »»•  executed  by  dot" anf ant  Monro,   payable  to 
the  order  of  rOaintiff,   and  endorsed   and  *mar&Ktead  by  defendant 
Conroy,    tad  waa  assured  by  a  chattel  mortgage  on   an  automobile 
owned  by  Moore. 

fearing   that  Moore  was  about   fc©   secret  .11'  and 

hie  assets  conroy  went   to  Roberto'   office    la   request    that  ho  take 
possession  of   the   car  under  the  mortgage.     Sat   final'  there 

he  xaade   the  reduce t  of  one  Norton,  an   cap  i  eye  or  clerk  of  Roberta. 
The  ear   stood  at    the   time  on  the   street  nearby  and  Norton   stepped 
out  to   it   and  locked   it  ao  that  it  eould  not  be  moved*      Shortly 
afterwaxda  Moore   appeared  and  requested  Norton  to  release   the   oar, 
which  he  did. 

The  guaranty  contract  appeared  on   the  back  of  the 
note   in  printed  for     and  wae  absolute  in  character*,      It  provided 
among  other   t   inge  tr.at  the  holder  of   the  note   shall   not  be  re- 
quired  to  look    to   the   security    ""or  payment  but  at*y  proceed   immedi- 
ately upon   t  default  in  payae*  t.   or  otherwise,   and   -auti-orlaed  a 
judpsent  by  confeasion  against   the   r.uorantor. 

For   reversal   it   ie  urged  that  the  taking  possession 
af  the  ear  and   releasing  it  operated  to    Iff  the  guarantor 
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Cenroy  to   the  extent  of  It*  proven  value,    to-vit,   fro*  *!?2n   to 
1*80.      The   contention  is  that  the  principle©  of  law  with  reference 
to  the  4iaehe..ge  of  a  eurety  spnly  and  that   the  eur  render  of  the 
•or  »»•   inocn»t«t*nt  with  Conroy'a  rights  and  released  hie.  to   the 
extent   of  tht  Injury  occasioned  hy  the  act.      Kven  if   such  principle 
coul'i  he  invoVed  where  tht  guaranty  io  an  aheolute  one,   the  essential 
fact  of  a  surrender  of  the   security  la   assumed,   for  It   d»«t  not  ap- 
pear  that  Norton  peeeeea-d   wy  aat  ority  to   take  possession  of  tho 
•ar  for  Hoberto  under  tho  aortca&o,     "While  Horton  was  referred  to  ao 
manager  of  Hoberto'   office   there  -was  no  proof  of  tM   extent  of  hie 
authority  ae   Mi   agent   for  Hoberte,   stnd  hence  no  proof  t  lading   the 
latter   M   to   the  fact  of  surrender. 

But  it  ia  an  established  principle  of  1 -w  that  **here 
the  guaranty  la  en   absolute  one  and  the   creditor  h^e  also  other 
security,  he  need  not  proceed  against   the   security   but  may  at  once 
oue  the  gKSffotfMtff  en  the  default  of  tho  principal   debtor.*     (28 
Cornue   Juris,  p.   979,    an'   oaeee   there  cited.)      In  the  eu&e  volume, 
o,   100*1,   it   i»   «vleo    saidi      *fcor  -'hero   the   guaranty  ie   an   absolute 
one,   ie  it  any  defense  to  the  guarantor  that  the  creditor  had  been 
nee-lle-tnt   in  rtgftTd   to  protecting  and   enforcing  collateral   security." 
(Citing  House   3av.    ?anfc  V.    Shall on1).erKOjy.   9B  Its,    S93,   146  *.'*.993.) 

In   this  view  ©f  the  eaoe  the  ,1ud  tsent  ef   the  court 
below  Ruot  he  affirmed. 

AJTOBMSD. 

uritUey,  t%    J.,    smd  woanlan,   J.,    concur. 
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WlkLlA*  H.    3*IIH, 
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COWPAKY,                v                    / 

MS.    JTJSTIC*  B*8ira8  TTILIVSRSn  TH*  OPINIO*  Of  SOS   COUH?. 

this  ie  »  euit   to   recover  damages  for  personal  In- 
juries received  by  plaintiff  while  in- defendant's  mpl%y.     Hh« 
verdict  was     or  t3fi,0&0.     an  a  remittitur  of  |?*#@9  ju  ieaent  was 
entered  far   the  remainder.     This  appeal  followed. 

the  verdict  ant  fmlflEfl  rest   solely  en  alleged 
violation  ©1  the  federal  Safety  ka  liance  Aet. 

Sefendant  is  en&&6.ed  in  both  interstate   WMl  tstffant&fcc 
eowaeree.     At  the   time  o*    the   Accident  in   question  it  was  eng?u.ed 
in   the  letter  in  the   course  of  &  switching  operation  therein 
plaintiff ,  in  his  lins  of   duty,   grabbed  uol£  of  a  grafeirott  at  the 
front  of  »  fr«ti|fht  ear.     It  being  loose  or  otherwise  defective  he 
fell,  -with  resulting  injuries. 

Appellant's  first  contention  relates  to    the  remedy. 
It  Is  urged  that   as  no  civil   remedy  is  expressly  provided  for  in 
the  ?ed»ral   safety  Ap'sll^nce  Act  mm*  other  im  must  be  looked  to 
for  a  re-*?y,    «ui3   that   the  only  1**  of  the  forum  ©1"  this  -State 
providing  a  remedy  is  the  "#©rta&en,s  Coatpeneatioa  Act,    m&  that 
should  be  resorted   to. 

The   contention  is  hardly  open    te    liscussion   in   this 
court,    lor   Lhe  identical   question  h-*s  been   decided    t©    the   contrary 
by  our  impress*  Court  in  iesn:i  v.   a.  h.   <fe  a.   a.   n.   K.   Co..   M4  111.    3Q&. 
that  the  r«n«dy  ©f  a  civil   action  f©r  damages  by  a  party  for  whose 
benefit   the   Safety  Apalianc©  Act  was  passed  is  implied  has   also  been 


-  i. c 


■ 

^  mis 
9*  fi:   I9  *ml  xL&*  •■  <rcft 

I    ni   ar  v# jaou   •JfX 

t*4    09 iM    9mA   frft*I«8l    *i    !••««-»«    t#w    *»*   ••Ittli3«*   v.' 


held  lay  the   »3upreKi*  Court  of   tne  United  Ct&tes  in  Texas  ■-■   Vacifie 
i*.  K.    Cp.   v.  tvlfegby,   241  I.   3.    33,   and  Can  Antonio  and  4rfcansea 
Pass  ay.   ce.   v.  JMMstt   id«   *7*»   •*•«   Hmqfr    Be*  injured  employ* 
was  aot   si   MM   tiae  ©1*  the  injury  engaged  in   interstate   c©K»eree. 

Th«  f»et  that  there  wa«  no  workmen's  Compensation  Act 
in  force  in  the  State  of  Texas,  where  tne  former  notion  arose,   can 
not  be  dee&ed  iaoortant,   as  suggested  in  appellant's  argument,    in 
determining  whether  the  Act  carries  such  implication.      Sven  though 
there  be  a  Compensation  Act  in  the  forua  where  the   suit  is  brou^zht, 
yet   as  held  in  Ross  v.   School ev.    ?S7  Fed.    290,   Congress  having 
created  a  liability  for   taMgM  for  a  violation  of  the   4et  it 
could  not  be  altered  or  impaired  by  atate  Compensation    \cts.      4 
certiorari  was  denied  in   that  case.      (249  U.   I.    615.)      It  is*  a 
familiar  doctrine  that  *whe«  Congress  acts  upon  the   subject  all 
State  ia?»  covering  the  MM  Held  are  necessarily  superseded  by 
reason  of  the  supremacy  of  the  national  authority.*     (£.  Y.   Cent. 
»*  ft.    Co.   v.  linflclfl.   244  U.   i.   14?.}      me  authorities  cited 
being  conclusive  of   the  question    as   •&©    the   remedy  it  would  he 
superfluous   to   recite  or  discuss  others* 

It  is  next  urged   that  a  new  trial   should  have  been 
granted  on  the  ground  of  excessive  damages.     Of  course,  if  the  ver- 
dict vae  so  flagrantly  excessive   as  to  be  accounted   for  only  on  the 
grounds  ©f  passion,  prejudice  or  misconception,   the  remittitur 
would  net    cure   the  error.     While  the  verdict  was  a  large  on?,    suid 
so  recognized  by  the  court  in  requiring  a  remittitur,   we  find 
nothing  in  the  record,    tine   are  pointed  to  nothing  ether  than  the 
mount  itself,  Whioh   indicates   taat   the  verdict  was  the  result  of 
passion,  prejudice  or  »i« concept  ion. 

Xbe  f  cts    vre  WOluiatf .      Plaint  iff  was  33  years  old. 
He  h;*d  been  a  ■BaeetftfMsl  or  a  br*.<,e.*an  for   uhout  12  years.      He  left 
school  when   in  the  fourth  (**£••      His  earnings   %veraced   from  #10fc 
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to  $190  per  month.      Hie  whole  left  foot  was  out   sad  crushed  at   the 
bottom  all    the  **y  bask   to   th«  heol   and   ankle,      the  day  after  the 
accident   three  of  hie  toes  were   removed.    Twelve  4 aye  later  hi*  big 
toe  -wH  the  ball  of  hie   foot  were  removed.     Only  the  little  toe 
re»ain*d  on   the  loot.      He  was  la   the  hospital  about  two  Months. 
Up  to  the  **ate  of  the   trial,   eight     oaths  later,  his   foot  ami   to 
he  dressed   *>very   -'ay,    aa4  was  «tlll   raw  and   continue?*  to    :?  is  charge. 
It  was  not  weight-hearing.      To  beomse  so  would  require   the  removal 
of  the  distal  portion  of  the  foot  so  as  to  leave  the  hm9l  bone  sad 
one   at    the  ankle  Joint,    thue   fifing  a  sort  of  peg-leg.      He  sight 
thus  get  Ttreuad  with  a  limp  but   eruld  not  engage  in  any  occupation 
that  vfeuld  involve  balancing  himself  with  both  feet  or  one.     Ple- 
•aalified  as  he  is  froa  laek  ©f  edacatior;    for  ordinary  clerical 
positions  and  reetrioted  almost   entirely  to  manual  labor,  it  is 
apparent   that  his  field  of  remunerative  emplcy&eeit  will  be  greatly 
limited  fQT  the  rest  of  his  life.     He  is  still  a  young  man,  with 
apparently  a  long  expectancy  of  life.      Hie  handicap  through  life 
is  isost   serioas. 

Appellant  has  cited  many  eases,  meetly  froa  other 
Jurisdictions,  or  froa  a  period  preceding  the  war,  when  economic 
conditions  and  the  purchase  power  of  money     ere  ouite    different, 
in  which  damages  for  much  lesser  amounts  were  reversed  or  not 
permitted  to   stand  without  a  r^sitiitur.     kany  cases,  however, 
are  cited  by  appellee  fros   fcl&is  and  other  Jurisdictions  involving 
stall  *r  states  of  fact,   amtfH  the  injuries  were  no  severer  ©r  sore 
serious  ani  *here  quite  as  large  and  evea  larger  verdicts  %ere 
permitted   to    stand.      Several   of  these   cases  liivolve   as   elements  of 
consideration  the  facts  ©f  limited  eoucaiien,  restricted  opportuni- 
ties fer   future   employment  or  advacceis^nt,    ehaftges  in   economic   con- 
ditions,  decreet  atioa  of  our  currency,   and  pair*   and   suffering  en- 
dured.     (Poseh  v.  Oh.  Rye.   Co.,   221  111.   App,   241;   Kavale  ?.  korton 
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Salt   Cg.,    2A9  \*.    205;   Lanyon  T.   Laneuict   Qt    al..    157   id.    316; 
Baranski  v.  Yellov  Cab  Co..   237  id.    642;    aofeiotki  v.    Citv_o_f 
WAmm »   «50  14.    659;  >— .JT^  JM— a,  JU  I.  A  g.  fcpn   ft.T    249  44. 

2«;  i^fttutte  v.    Chicago  i>ailv  i»ows.    839    id.    675;   hfil  *—fi. 
Banking  Up.    v.    BBMUMm   Co..    226   id.    66;.; 

the  injuries  sustained  in  the  several  eases  cited 
are  not  so  different   irons  those  in   the  ease  at  bar  in   their  re- 
sultant offsets  of  pain   and   suffering,   Lap  airs*  en  t  ol  the  victim's 
earning  power   and   the  restrictions  imposed  on  his  adv&ncesient   wd 
enjoyment  of  the  ordinary  eosforts  of  life  that  any  valid   dis- 
tinction oan  be  ia^de  between   those  eases  and    this  on    the' question 
•f  excessive  da*n-*ges.     The  many  eases  cited  froK    >ur  own  Juris- 
diction bearing  on  the   subject  render  it  unnecessary  to       cite 
authorities  fro*R  other   jurisdictions  in  harmony  with   the*. 

^e  recognise  that   the    *»eunt  of  tea  ifW   in  eachcase  de- 
pends upon   its  peculiar   eirouEstances  and   is  not  susceptible  of 
exaet  mathematical  crasput&tion.     It   ia   the  parti eular  province  of 
the  jury  to   determine  the  asount  of  the  daa&fees,   MM  reviewing 
courts  will  not  substitute  their  judgment  for   thai  01    the  jury 
unless  it  spears  to  be  the  result  of  ©assi on  .prejudice  or  mis- 
conception,     We  are  not   able  to    say  in    this  case    that    Uie  verdict 
was  the  result  of  any  of  these  or  of  any  other  improper  eleseent e 

Beaching  this   conclusion  it   is  unnecessary  to   discuss 
apoellee's  point   that   there  in  not   a  ©roper  assignment  ©f   error 
upon  'ifhich  the  claim  of  an  excessive  Jud;m<»nt  rather  than  an  ex- 
cessive verdict  can  fee  urged. 

W«  think  the  Jud£*Ment    should  be  affirmed. 

Gridley,   P.    J.,    Ma    ieanlan,   J.,    concur. 
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This  is  an   appeal   ftrftB  a  |n4gMl>t   ir<    the  •  OttJt 
finding  the  Immi  icr    At  ^aria.       -,„,»;,   a.;.        |  meat  pro- 
ceeding based  upon  a  jud^jaent   for   #137.^   it.   fmr  af  iorris  feidaan 
at   al«,    ag:unst  ;**«uel   aehulaan. 

After  due  cer-vice  of   eus&Aona  en  the  gs  Ll- 

ticnal  jud^Kent  «ae   entered   against  ate  pi   default    ■'  of   a** 

pe&rance   June  17,   19  27.      ihe  £arr.luhte   ^.iin  n 

service  of  the  writ  and  an  eliaa  writ  of  spire  facias  and   final 

iu  :  «**t   for  eaid  sum  was  entered  against  hia  uotobtr  1,  ,    .         ,   as 
of  Juna  19,  19?*?.     An   execution  was  issued   fchere»»  aiad  retu. . 
•Be  oro^erty  found." 

On  BaeaaAer  2  an  or^er  i*»e  entire.!  t  aJ     0M 

garnishee  ▼aeattrtg  and   setting  aeide   taJUl   ju-t,^itit.  Bt   day, 

however,   ©«   the  garnishee's  Ratios,    the  oourt  a**,a*aa  .        Lifa  to 

oentpet    the  garni rhee*s   answer.     Sal    MHWHf   apnnaYa    tfl  eta 

file?!  al               U»e.     Jetttt  a  pntitiaa   settle.                    .<=  ^ar&ishaa  ;a 

grounds   for   the     oiion,    swerr    to  aa  Banana   r   i,  -ot    iiied 
until   Decepsber  6,   1927,   *ae  oiride^vl^   treated  »»   such. 
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Xhe  cause   caste  up  for  hearing  January  9,   1*26,  on 
the  iaeuea  takea  by  an   answer  or  plaintiffs  to    tne  petition.   whau, 
as   appeara  by  the  bill   *f  excersticne,    the  garnlahee  vsi  examined 
and   answered   "He  fun  da  or  property  in  his  hands,"  ate.     Whereupon 
the  court   discharged  him  and   thi  I  anneal   »«a   taken. 

2*la  In  tiffs  objected   to   tha  court's  entertaining  the 
petition  for  want  oT  Jurisdiction,  more    man  thirty  day*  hiving 
•lapsed  since  tht  rendition  of  the  final  jungsant  against   tha 
garnishee.     The  several   default*  of  tha  garnishee  I*  a? near,  aa 
aforesaid f   ars  rot  denied,   but  tha  petitioner  Me**   *»e  Justify 
his  neglect   to  appear  by  averring  that  ne   did  appear  M  the  return 
date  of  the   8,p Irs,  facia*,  t«M*a  **•  August  g*fl  1087),    mb4  answered 
that  he  hid  no   funds,    etc.,    that  olalntiif*  contested  the  an  ever, 
aci   the   csuae  was  set  down  for  a  hearing.      &#  record  disclose* 
ae    sue     Stat*  of  facta,  nor  proof  of  the   same  on  hearing  tha  peti- 
tion.     The  petition  further  avers   that  at  said  hearing  petitioner 
submitted  his  books   sad  ar-aaoranda   for  examination;    that  on  the 
su£pesti9n   of  plaintiffs*    counsel    the   cause  was   continued  vith 
Instruct  lone  to  hia  that  he  personally  attend  at   the  ott'ice  of 
»eti*ie-r,er  and  make  a  personal    investigation  and    "report*  whetner 
he  fsaad    say   assets  *a&*K*j2J*|  to   def  endant ,   and,    it  he  dlA*    the 
court  ^ould   then  eater  a  Judg&ent  for  the  as<eur.-t    t k****? ,    MM  if 
the  court  was  not  as  prised  of  so    fia  &*£  aWJ   ■*•*  assets  in   the 
garnishee's  possession  it  would  discharge  petitioner  *at**a$  any 
furthsr  *xa*ln%tloa« 

The  petitioner  f*jrt**»   averred  that  a*  wa*  ready  at 
all    tlaee    t  it  his  *****  for    examination,    that   counsel    lor 

plaintiffs  never   appeared  at    >is  offie*  as  so  instructed  nor   in- 
ferred petitioner  ef  his  desire  to  be  present   thereat,  but  waited 
until   the  cause  was   eslled  or  the  continued  date  [re,fnTj:Xsi%  evi- 
dently to  Octo'oer  19,  192?:)    aiei  afefeaiaadi   ©aid  final  Judgment 
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"without   any  representation   to   the-   court  of  %  *!>*  as 

alleged.      The  petitioner  then  -vera   that  it  was  bji  the 

part  of  plaintiffs*   counsel  net  to   recall    ^o    Mas    court*?  'lea 

tiie  circusu  stances  under  wale*  the   continue  ce  was  originally 

jillii. 

issue 
While  plaintiffe'   answer  takes/ on  the   isas  aerial  fast 

whether  they  were  to   appear  at  petitioner's  cffice,   and  ellsge* 

that  the  exar4n*tioD  was  to  fee  ^one  into  at  the  illtlMHii  hi    ?ri«g, 

it   ia  ar*«  a  refit  from  the  fa**  of  the  garni  shoe's  petit  is*,  which 

fails  to   set  up   Htythtng  in  the  natura  of  fraud,   accident  or  isia- 

him 
take,    that  p********1    /    fro?s  iaaawmg  on  October  19,    to  which  the 

heart  nr  ^  as   continued,   that   it    presents  no  Vol.-  ft  nfelafe  gait*   rh*» 
court   enuitalle  Jurisdiction  conferred  Baaj*  it  by  Section  ^X.  of 
the  Kunielpsl    Court   ket,     lor     o««   it   set   for  in  any  &.i stake  of   fiat 
nnknown    ^n  th«?  court  when  final  fadjpaBt  w&t  entered    af  le 

gamiahee  that  would   support  a  action  1st    the  nature  of  a  *Vt1  of 
aWGM  SftMjS*      **"  rail  ana*  is  placed  upon   the  averment  in   the  peti- 
tion that   the  gaflTnlahai  was  ©ctuatiiy  present  and  filed  hia  answer 
an   the  date  final   Ja^^ent  *&•   entered,   tne     faatt   ia  not  r>res*erved 
in  the  record  by  say  recitals  in   taa  orders  or  by  evidence.      There 
Is  n*   finding  of  the  court   that  sucji  av»r&ents  eere  sustained  by 
evidence,   nor  amy  order  af  record  continuing  the  cause  beyond  the 
data  ah  en  the  final  Jaigaent  was   mt*r&d*     The  averment*   in  the 
petition  contradict  the  record   in   thia  respect.      Sis  Jjdgaent  was 
entered  an  the  garnishee's  default  to   &poear   and  answer.     Were  this 
not    the  fact  petitioner  sight  have  introduced   evidence   thereof  in 
eaa?>*rt  of  hia  petition.     According  to  the  petition  the   cause  was 
continued   to   th/»  Msl  of  the  final   judgment  to  receive   "a  report* 
ay  plaintiff*'    counsel    (on        Leb,   of  course.,  no  fndgatea*   eould 
properly  be  entered.)     benifeetly  the  garnishee  ■sisMTStaad   that  a 
final  order  of  soae  character  was   ta  be  entered  on  that   ^ats,  But 
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he  iteitt*62y  failed   to   wp$»ear,   and,  at  shown  by  the  record,  he 
was  defaulted  for  vm: t  of  appeerane*.     His  neglect  to   appear  at 
that   tin*  and  present   any  lfcgel   defense  he  h*d,  would  defeat  any 
el  aim  ha  otherwise  might  hare   for   relief  unier     eetien  SI  of  the 
Municipal  court  Ad  ox  a  motion     in  the  nature  of  o.t>ra*s  njftJLl* 
There  was  nothing  i«   the  nature  of  fraud,    accident  or  mistake  set 
up  in  the    tat  itioa  that  fV«r«ttt«a  hln  froe.  eo  appearing  and  avail- 
ing hiiaelf  of   Any  legal   defer; »•  he  may  x;ave  had.      Mi  en  at ,   the   de- 
fault must  be  attributed  to  hie  own  negligence.      In   such  a  cuki  no 
relief  een  be  teal  in  equity  (Bardoaaal  v.  Bardoaakl.   144  ill.   284; 
1?  A».    #■  tog,    Xncy.    149;   jftuJtoKsX-tt»A  3U  Jj&ll »    2*4   ***•    *#»« 
463}  ,  nor  by  cotton  in  the  nature  ©f  a  writ  of  jggrja»  ajbjj. 
( Cr ajp or  w .   C cam c.r  e  i  el,  U en ' »  A t an , .   Hi  111.    B16.) 

feet  ion  to   entertaining  the  petition   for  want  of 
lurts^ictlon  of  the   court   should,  therefore,  hare  been  su»t%ined. 
The  order  setting  aside  the  final   Judgment  was,   therefore,  a 
Bttllit?  -mft  m  reversed,   thus  leaving  the  final 

against   the  garnishee  to    stand   in   full   force  and  effect. 

Orldley,  i'.  J.,    Mil   Scaalan,   2, ,    concur. 
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SfalXA  00T3K, 


A8C  1,    &  corporation, 

Ap^ll^e. 

**.    JUSXIC*  B.OU..«8  fiXLXYlsRXi)   H  ©PI* to*   OJf  ?H* 

This   i»   sot   action  of   ass. mp sit  ©a  a  life   IWiHTtm 
oolicy  in  Tttidta   there  *&e  an   instructed  Ve*tfi#t   for   fttf><tt£M&, 
The  asoe.%1  pr  4  (teste  as  the  wain  «m*etieB  * MrtfeM1   the  instruction 
w»i    *Troneo»*. 

the  aoplisaMon   for    the  nelicy  vm  MM4   a  999% 
I    tmt#  Ml   Bui   I  Nftti   a»1   snswere  ©f  the  tMtttVe   tJieftita 

w«»re  Rs.de  warrant!**. 

The  fassily  raeor.1   of  the  aoalic-mt  Ml  la    the 

aoolication  ehe*e4  hie  fatfct  ltd  of  ae«ts  pieummiire  tuh^rouie- 
eis,   *m<t  hi*  mother  of  pneussnnia  and  that   tufeereulosis  was  not   a 
factor    of  k^r   .ieceaae.      Defendant's  proof,   howler,    tfe#wi   that    the 
nothcr  also  died  of   i,uhereul©eis, 

The  answer  to  whether  either  par-sat  had  ever  iMMtt 
afflicted  with   eoneutaotion  vai   *^o,B     While  thus  inconaist 
its   f»e«  with  the   answer  ae    to   the  cause  of  the  father *»  death, 
it  ni  neYorthsleee  untrue  as  to  the  causs*  of  the  aouier'a  de&th, 

Ths>  court  r«f-et**?  offered  evidence  in  rebu  vtal 
teB'ini:   to   shew   that  defendant  *»  ag^-t,    &     oeter,  wne    took  i«d 
filled  out   Use  sg^lisatioa,  SHU    soorised   of    the  real    f\ets  "by 
the  applicant    or  slsintl  ff ,   fct«    tl«4«ra   who   aided   the   Insured  i» 
giving  the  arswrwi,    M4   that    *«  doctor  assured   the»  that   the 
a*ath  of  fcota  serents  hy  tuberculosis  "wsul^!  Make  no    ii  ff ■'renew,* 
•»d  aai*  Bite  Mali  out    town   9o«eus&or«ia*    M  the  e*»se  of  the 
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father's    ieath,    and    thai  neither   she  nor   tan    applicant   read  ower 
th«   answers   an  i    sur-peaed   that   they  were   correctly   filled   in. 
The  ruling  was   correct.     There  was  no   charge  of 
frna<i  by  def savant   wi   the  offered  evidence  wee  not  only  repug- 
•eat    t-s    the  rule    against  *  trying  an  unambiguous  ii**irwim;t  by 
oral   testirrpr.y  but  indicated   collusion  to  misrepresent  Material 
facts  to   the  company  which  veal  I  not  only  net  be  oa  de- 

fendant, b#e*use  it   is  feeyon-?   the  ecepe  of  en  ag*j»t   to   perpetrate 
fraud   apaln?t  his  principal,  eat  would  preclude  recovery  fey   the 
beneficiary  because  a  party  to  the  fraud   even   though,   sfee  had  the 
applicant  were  assured  fey  the  doetsr  or  agent  th*i   it  wae  "all 

riKkt.*  u^aajuJSttfMUftiajyyaLiMbj^ » 4i  •*»•  **«•) 

to  «|ue*tioa  10   in   the  application  whether   the  Appli- 
cant h?*d  within   the  p**st  two  years  lieed   vfifcit  or  la   say  way  been 
associate  %ith    *»yoii<;    siie  was  afflicted  with  oen&u&aiiea,   the 
answer  wae  in   the  negative  sa.l  also  untrue.     In  hie    Application 
the  applicant  warrtyut«?4   the  answers   MJ  he    true,   fall    and  correct, 
agreed   that    they  should  be  held   as  warranties  an'!   considers*  part 
•f  th?  contract,   and  deel  *red   that  he  had  verified,  fenew  and  under- 
stood the  eaa&e,   an*    the-,    they  were  as  *£iven  fey  rJL». 

Bat   ewes  if   the  pleadings  had  charged  fr««d  against 
the  a»*»liesnt   the   evidence  did  not   support  it.      ©i«r«  ^ree  no  proof 
of  an  ai'fert   to  deceive  or  mislead  him,     *h»tt  was  paid  in  a  similar 
ease  Is  aeplieavie  here:      *Me  is  not   eh»a»  to  have  hoes  anatels  to 
read  or  wanting  in  QrAn&rf  intelligence.      The  statements  of  the 
application  were  before  his),   MM  no  effort  wae  madN   to  jwrsjesjrt   hie 
reading  them  or  havin.     the*  read  by  others.    *  *■      ale   act  has  every 
appearance  of  hiring  been  wholly  uninfl  i*mcod,   volar,  try  and  de- 
liberate.*     (aartfprd  i->   *  4«,  „lne.    fca,   v.   uray.   91    ill.   159.)      The 
beneficiary,  who  wae  present   suad  helped   the  applicant  in  his  jaaswers, 
pa   being:  called  *e  defeadaat'e  witness,    identified  the  applieatien 
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and  her  signature  thereto   as   a  witness,    and   t*>sti  fiea!    t&at   the 
insurM,  "-hose  w*die*l    'e*th  certificate   shews  that  h*>    »ied  *»sy 
""»  ,   19?6,   of  mlWiMTf  tuberculosis,  was  living  with  hi*  Barents 
when  hie  mother   *ied  in  1918,  of  bilateral  pulswi**ry  tuberculosis, 
im?!  with  the   fat  f r  *h«?i  he    ?ied  in  April,  1925,  of  pulmonary 
tuberculosis,     the  stedieal   certificate  of  death  of  tue    insure* 
also   states  thai  his  disease  was  contrasted  "at  home.*     li.ese 
f  tcts  b*ing  contrary  to   the  applicant *s   eta<:e&tents  and  an  ewers 
end  untrue,    and  b«in«  material,  whether  regarded  as  varrur*ties 
or  representations,   rendered   the  policy  void. 

On  the  principle  tnat  notice   to   the  agent  is  notice 
to  the  principal   It  ia  urged   that  because   the  father  of  applicant 
was  a  asember  of  the   same  ledge  as  the  applicant  and    the  lodge  had 
notice  of  hie  death  fro&   tuberculosis  defendant   is  in  no  position 
t»   declare  a  forfeiture  on   incorrect  information  in   the  application, 
especially  as  the  applicant  gave  correct   infers.' tion   as  to  the 
eause  ©f  the  Iwtli   of  hie  parents.     Evidence  that  he  gave  correct 
information  wae  rejected  for  T*a*:sn9,  as  aforesaid,   an?!  *ail«  the 
aoolleetion   correctly  stated   the   c**u*e  of  his  fat  .   r'e   death  it 
did  not   that  of   the  aoi'a-r'i.      Bad  evi^e&ce   does  not  disclose 
notice   to  defendant  as   to  tn«   cause  of  her  death  prior   to   the 
death  ©f  the  insured.     hence,   whether  or  not  defendant  was 
chargeable  with  notice  of  the  cause  of  the  father *s  death  is 
iasnaterlal   so  long  as   it   did  net  receive  notice  of   thr,   cause  of 
the  mother *s  death.     Besides,   it   appeared    that  applications  *ere 
eo»e  times     &eeepted   etUBNI  enly   one  parent  was  afflicted  with 
tuberculosis. 

the  certified  medical  death  certificates   from  the 
Health  DetsartBsent  of  Chicago   showing  the  censes  of  death  of  the 
parents  <*nd  of  the   insured  ware  priaa  facte  evidence  of  the  facts 
therein   stated..      (See  Act   June   81,   1915,    C*ill*a  State. 1925,    sec. 
*0   Ch.    o5a;   Hwaer  v.   Globe  hut.   Life  Ins.    Co... 343  111.^^.109.) 

The  Judgseat  wild    be  affirmed, 

ATPIHMBD, 

Sri^ley,  P..?.,    ^nd   o«»nl*ua,    J, ,    concur. 
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*r.  untie*  barbss  B?aiv«ass»  ««(■■■■ 

this  appeal   ©reseat*  the  question  wh*t-.*?r    .  art 

properly  HVMNftll  defer*  twit's  motion  t©  PBBBit  sad   set    tfl&tt  a 
Jadgaent  By  confession  *fter  63m   easte  had  fceen  g|H>Hi<  H  & 

trial  h.*d  on   the   issues    raised  By  defend -us  ft *  s  petitiea  thai  *as 
alle»e      to    stand   &*  Bis  affidavit  of  aerlts. 

IBs  f,i«t«   -ur#  sot  disputed.      The  ju.hjsen.t  by  con- 
fession was  ta*e»  for  rent  due  for  *&y,  19  S7,  Baaer  a  l«*ase  lor 
sii  *parts»«at  vhieh  expired  sSeptessher  30,  1927.     The  lease  pB»» 
vi4ed   for  a  subletting  or  assignment  «r  the  sa&e  with  plaintiff  's 
consent.      Defendant  ©dag  desirous  of  purchasing  and  occupying 
other  ©revises,  received  %  promise  froa  plaintiff  in  April,  1937, 
that  he  ^ottl*   consent  to   a  sublease  or   assignment  orerriiei  de- 
fendant  IsTIBtsBfj  at  his  ©v«  expense  a  responsible  tenant  .and 
»e«H   ,<.--uajrsnt«#  the  rent   for  the  resaain  ler  of   the  tens.     fTtWsaWl 
©roeure*  several  p-?rs  as  who  .;*«»•  billing  to  ffsmt    the  pr^  is*s   for 
the  remain-?**  of  the  t-rs».        Plaintiff    .    <le  It  a  or 

thens  to  eater  lato  a  lease  fpf  a  longer  period   and  refused   their 
applications.      Thereupon   defendant  stove 4   out    o^    tBB   ^re-iises  la 
April,  1927,   %n<3  refused   to  pay  tha  May  rent,   for  «hica  this  ac- 
tion Bas  Brought.        fhen  he  vacated  the  premises  plaintiff  put  up 
a  ***©r  Boat*  siga. 

It  is  appellant's  contention   that  he  vas  relieved 
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froa  liability  (l)  by  9l*intiif©  fereaeh  ©f  taa  pirol   Jigr©*  *at   to 

*ll«w  HIts  t©  »©▼•  an<*   sufel«t,   ?*nd   (?)   fey  hi©  surren Ser  ©f  th© 
lose©   nM  aoeoptaftee  thereof  fey  slsintiff;    end  that  reg&r -?!*•© 
©f  either,  plaintiff  eoul^  apt  reeorer  daa&geft,  having  refused  t© 
aeeept    r  ©p©nsibl©  tenant©   and    to    take  diii,  ^ftt   action   t©  mitigat© 
d©f«nd»ui*v  *•   damage©. 

¥•  think  n©ne  ©f    th«oe  contentions  IMUtaT  the  f  :et» 
aad  eirouaetsae©©:  in   evidanc©  is   tenable. 

In©  p».r©l   agreement  **»  a©  a©  Ufi  cation  er  different 
froa  th©  written  lea*©  wiHi  r**peet   to  def endant*©  liability  for 
th«  rent  for  the  reminder  ©f  the  tera.     the  lease  provided  for  « 
subletting  ©r  aseiicsaeet   ©abject   t©  ©1  ©in tiff  *•  ©assent,  without, 
hawever,  releasing  defendant  from  liability   J' or  jfelflaYt  rent.     'Us 
guarantee  ©f  the  *©»«  by  ill  pare!    .*gr  «©»«»*  g^ve  plaintiff  n© 
a-MStienal    eeoarity,    an 4   as  plaintiff*©  oral    ftlTftWlftft   t©    sublet  *as 
not-  mp9«rt*i  by  *ay  additional   c«»»ai  derail  oa,  he  was  not  •ftiigatft©' 
to  consent.     It  n«  a  mere  n&djajg.  paeJHS.     f  <*oldab©rtm*gh  t.  Safelt. 
140  111.    S©§#    274.) 

A©  t©   the  ©lei*  ©f  mtWitit   and  plaintiff '»  aeeep- 
tan©©  thereof,   it   is   sufficient   to  ©a?   Butt   tlsl   t  o  net  eon- 

•  titut©  a  surrender  in  1  *w.     Permitting  <i*fe*v«ant   to  Tat ©eft  «tt 
out  a  r©lea»«  fro*  hie  obligation  to  ©ay  r««t  did  act  constitute  a 
•ur render  end  termination  of   the  leas©  or  obligations  tsUfflaflfttflF. 
*>©n  if  plaintiff  ha4  ftsaaajsl  ©a©  ©f  the  proffered  tenant© 
fondant  *oul I  not  be  released  froa  the  express  covenant  in 
lease  t©  pay  rent  unless  sueh  van  the  landlord's  intention. 
(Barnes  v.   Mprthern  trust  Coapans.  lev   111.   112.)     that  he  had  a© 
each  latentiea  1©  ra—antPfte  by  defendant*©  verbal  guaranty  a*  a 
part  ©f  th<*  tJVMSMSjft,     Thst  there  «ay  fe*  a  p*%rol   surr-ader  of  a 
vritteR  l**ee  if-  not  queetioned.     But  ibis  is  not  a  c*»*  ft**  ©a 
©x«©ttt*d  agr©e**at  t©   ill  ■©»!■■   without   ffeytaft*  obligation  bv  the 
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defeMoiit.     Of  eoure*,  where  the  lessee  nbafi  Son*  the  pre^iees 
the  lessor  oho*!*   exerciee  reasoa&hle  diligence  to  re-rer,i   the 
esse.      In  saeh  t*  ease   the  fc«ia?ure  ef  dosages  1«  the  rent   agreed 
to  he  a*!-!  leae  whatever    the  landlord  oould  h*-*e  a»de  oat  of 
the  premises  hy  the  bm  of  dllifceaee  *fter   the   e%»   ease  Into 
hie  popteceioa.     Bat  th*re  w*a  no   evl<ieaee  here  as  to   th« 
responsibility  of  the  alleged  i>re?>0jse*   tenants,      ler   -ja»,ht  that 
saeearp  to  the   eoRtrary   the  landlord!  ««y  hutt  exercised  hts  ri^ht 
to   refuse  to   MdNpt   any  ©f  the  proffered   Mnafttoft,    Hui  ariiten 
lease  h  vriSF      irsa  him   the  right    to    exerelee  his  Jiiflgaimt   in    Vft&t 

■•**«••      tittJyBM  BUM^Jtett^Jai  -9»  7*    laouranaa  *xc;t3nf» 
Cora,   ot  al.T   213  111.   Asp.   IS,  IS.)      It  *ill  not  so  presumed 

la   the  absence  of  e-rider.ea  of   th*ir  financial  responsibility 
that  plaintiff  sated  in  h&&  faith  in  refusing  te   aeospt   -ny 
of  t&e  proffered  tenant*  *n     taat  he  rejected  them  sslely 
heeatiee  he   soa^ht   a  longer    tera  le*»*.      *e   think  the  judpsoBt 
shoal?  he  affirmed. 

Sri^ley,  P.    £.,   a»4  5caal*n,   J.,    eoncur. 
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APPXAjf  FRO*  MUfc'lUlPAl.    COURT 
0?   CHICAGO. 


tfR.    JUnTICX  S*Ri;:~S  BRLXVUttB  THE  6*3X1  BRJ. 

Appellant   claime  #77.06  fro*  appellee  for   three  weels 
wages  earned   In  **©v«sa»ber,   1927,   and  brought   this    suit   to  recover 
the   s«u&e. 

Claiming  to  be   an   aaai&nee  of   the  claiai  tilt  manufac- 
turers Outlet  ^iano  Stores,   Inc.,  by  le&ve  of  court.,    ».»nd  on  agree- 
■«nt  oi   the  parties,    filed   a  petition  netting  up   the  assignment  and 
notice  thereof  to  appellee,   and   thereupon  was  permitted  to  appear 
and  participate  in   the  trial  nominally  aa   Ma  defendant.11 

the   trial  vae  without  a  jury,   and  a  judgment  w&e   en- 
tered  against   a,T>p«»llee  for  $17.06,   on  the   court's  assessment  of 
damage   for   that   amount. 

^hile   petitioner  we*  thue   apparently  given  leave  to 
Intervene  In  an  informal   and  unaut  orlsed  manner  it   did  not  in 
fact  become  a  party  ta  the  casa  or  to   the  .lucent.      The  bili   of 
exceptions  discloses   that  petitioner  was  treated  merely  as  a  vlt~ 
nass  for  defendant,   and  that  Its  testimony  was  adopted  by  defer 
aa  ite  defense  to  liability  to  plaintiff ,    a*4  ftptn   the   strength  of 
that  evidence   the  court  reduced    MM  liability  of  Aef  en-.isuiit  to  plain- 
tiff  to   the  extant  of  ##0«    w  ich,   it  appeared   from  the  evidence ,  was 
all   that  was  due  tram,  plaintiff  to  petitioner  under   the  aoei^niRent 
at  the  time  tae  suit  was  brought.      In  the  very  nature  of  petitioner's 

claim  it   could  not  be  made  a  defendant  in   an  action   at  law.      It 
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mipht  haws  brought   a  wait   against  appellee  i«  appellant's  name 
for  its  own  u»«,   or  lr   tt»  own  n^uM  un'Ssr  Section  18  of  the  Prse- 
ttet   Act.      Cr   it   coulfl  hawe  beer;  made   a  rt.efer*nnt   alon*;  with  ap- 
pellant   to   *  M31   of  interpleader   In   a  proper   court  ha4   awoellee 
•sen    fit    to    file    it. 

But   th-   title  of    the  action  was  not   changed  and  It 
•ontinue<l   to  bo  ont  between   sjpftlls**.   &s  pl*..ntiii'    v;»   appellee  m 
as   defendant   in   whic      e-rldence  cti    the   assignment  «n    suli&issibis   as 
a  defense,   nnti   in  #ffect  received  as   suca.      In  other  words,  defend- 
ant   did  not   question   the   ssount  of  plaintiff's  wages   or   the  validity 
of   the   assl^n^ent,  tut  relied  on   the  latter  as  conveying  away  plain* 
tiff's  personal  ri».-ht  to   the  cuse  of  action,      as  defendant  does 
not  assign   crose  error  to   entry  of  a  JgAjflMMs  for  the  b&lanee  of 
117.06  arrived  at  by  deducting  the  at&ount  of  $6fc  Sue  ffcfa  plaintiff 
to  petitioner  under  the  as  signs  sot   at  the  tins©  the  suit  was  brought, 
an*    Hid  eviderc*  warranted   s  deduction  of   at  least   that   aesount 
afrainet  *>l*tntiff*e  claia,    =»nd  as  the  intervenpr  has  no   standing 
ir    die.   e^se,   th#   fMgMttt  will  be  afftrmod. 

mnwmau 

flrHley#  i'.    J.  .    Mil     Jcanlen,    J,,    oonr.ur. 
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CQUi.T,  .S?Y. 


Appellant, 


ROHEat  ?.  Biflu  , 

p  pel  lee. 


MR.  JUSTICE  aaEHE.  OT  THE  COQKT  • 


Inserted  in  the  r  core  of  -his  esse  wns  a  at&tement 
submitted  to  and  certified  by  the  trial  judge  as  a  correct  state- 
ment of  the  facts  appearing  upon  Um  trial  thereof  and  of  all 
questions  of  law  involved  in  the  case.   shile  the  st&teaent  was 
evidently  submitted  with  the  intention  of  complying  with  section 
23  of  the  Municipal  Court  ct  and  to  furnish  such  a  record  for 
review  ae  is  authorised  by  said  section*  the  statement  not  being 
such  as  certified  to,  namely,  a  statement  of  facts  end  of  all 
questions  of  law  involved,  hut  being  apparently  a  aere  stenographic 
report  of  the  proceedings  at  the  trial  we,  in  conformity  with 
previous  rulings  of  the  court*  struck  the  s  «e  from  the  record. 
( People  r.  i let rich.  166  111.  App«  2G1,  213|  Seehausen,  earn  &  Co. 
*«  Interstate  :  teel  a  Iron  Co.,  15C  111.  App.  179 }  '--lien,  ▼.  »■  ougham, 
175  id.  380.) 

All  the  assignments  of  ers©r  are  predicated  upon  the 
rulings  of  the  court  in         £  ion  mad  exclusion  of  evic^nce 
and  upon  various  motions,  *nd  as  none  of  them  is  properly  preserved 
for  review,  the  record  presents  nothing  for  our  consider;  tion. 
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It  Appears  froR  the   clerk* s  record  a  judgment  by  con- 
fession woo  opened  up  and  on  &  he   ring  had,  &  veraicfc  *a«  rendered 
for  defendant*       There  is  inserted  therein  the  petition  on  >hic-h 
the  order  owning  up  the  jutignent  was  enter  «£-.  one    It  in  urged 
that  it  wag   insufficient   to  authorise  the  order-       But  i*e   cannot 
toko  cognisance  of  it   for  it  h&s  no  pi-^ce   in,  ana  toes  not  by  tuch 
insertion  become  n  part  of   the   eosa&on  law   record.      (People  ?• 
Faulkner,  243   111,   156f    rat  Con  v.  Yeuns.  .   ^33  111.     pp»   §15,) 

Beside®,   it  would  hare  seen  necessary  to  have  preferred 
in  proper  form  objections ,   if  mode*  to  the  sufficiency  of  the 
petition  or  of  the  grounds  of   the  sun  ion  Ml  set  up  therein,   to 
entitle   the  point  to  consideration,     (Corletoa-yxrgttjgoa  £ry  3  cod  a 
Co,  ▼.  ^oagenfeld*  1$4   111*     pp»  96,  100.) 

Appellant  has  not,  ho's-erer..   as. signed  as  error  the  ruling 
of  the  court   in  op^nin-   k>  the  prior  jufignent* 

^hetsTer  assy  have  boon   the  sprits  of  appellant* s  con- 
tentions  in  the   court  bclo*    they  &rc  not  presented    in  &  fom 
authorised  by  our  practice  for  n  review  of  theja. 

JftllWIHI 

Grid  ley,   P,  J.,  and     o.dI&b,  J*,  concur. 
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WIST  M4DIS0I   HFAtI  BA»X, 

ft  corporation,  /)  L  TOOK 


COUliT,   COt.K  COUHrY. 


Appellee. 

\ 

\ 
JOSEPH  A.  B8EB6  and 
B.    H.  LASCASTKB, 

ppellants"*" 

MB.   JU8TXCE   GCaSLA*-  ZH&miOEt   rHB  O^IHIOJT  OF  THE  COtB?. 

In  the  Superior  Court  of  Cook  County*    the     eat  Mad i eon 
t»te  Bank,  a  corporation,   plaintiff,   sued  Joseph     »  Mudc  and 
3,  H.  Lancaster,  defendants,   in  an  action  of   Assumpsit*     By 
agrsensnt   the  ease  wr*8  tried  Before  the  court  without  a  jury* 
The  issues  were  found  for  the  plaintiff  and  d&nages  were  assessed 
in  the  sum  of  15000*     Judgment  was  entered  on  the  finding  and 
this  appeal  followed* 

In  the  lower  court   this  ease  and  **8t^M&dlspn     tata  Bank, 
a  corporation,,  v*  Joseph  a*  Mudd,  were  tried  M  the   s&me  tine,  and 
counsel  for  the  plaintiff*  in  the  trial  court,  stated  *     "Hi  are 
virtually   trying  the   two  together,"   aaA   counsel  for  the  defendants 
followed  a  like  procedure*       Teetiaony  offered*   by  agret  stent,   was 
considered  as  given  in  loth  c  ?.»«•        In  the   secern'   case  the  trial 
court  found    the   issues  for  the  plaintiff  and  assesses   its  d&nogeo 
in  the  sun  of  |£520*     Judgment  was  entered  on  the   finding,  and  that 
caee  ie  now  pending  in  this  court  on  appeal   (Gen.  So*  32373).     It 
has  eesn  suggested   that  the   two  oases  be  considered   together  in 
this  oourt. 

In  the   instant  o&se  the  declaration  <;lltgec   that  the 

Chicago  Kotor  Sales  Company,  on  lac-ember  10,  HI},   executed  its 
promissory  note  for  11000,  payable   to  the  order  of  th«  plaintiff, 
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which  note  was  renewed    inrch  14,   1924,   June  14,   1924,    fr»liaw)lj 

16,   1924,  December  1C,   1924,  March  Id,   1925,   anc  Jt*y  16,    1925,  by 

which  latter  renewal  note   atii    Chicago  Motor   >ial*»   Company  promisee 

to  pay  plaintiff,   on  July  14,  1925,   the  sua  of  $1000  with  Interest 

at   seven  per  cent,  etc.|   that  on     ocewber  29,   1924,   the  said   Company 

executed   Its  promissory  note,  payable   to   the  order  of  the  plaintiff, 

for   the   sum  of  $2000,  which  note     as  r«newed  Mareh  31,   1925,  and 

again  on  May  29,  1925,  for  the  sum  of  $1,200,  which  latter  note, 

with  interest  at   seven  per  cent,  became  <?ue  July  21,   192  5>   that  on 

iecember  Z'-i,  1924,   the   Chicago  Motor  Sales  Company  executed  Its 

promissory  note  for  #S»000«  payable  to  plaintiff,  #hich  note  was 

renewed  March  ~3,  1925,  and  itay  23,  1925,  by  which  latter  note   the 

1*1*1  Company  agreed   to  pay  the  plaintiff  13,000  on  July  21,   1925, 

with  interest  at   the  rate   of  seven  p«r  cent!   that  on  November  1,  1923, 

the  defendants  executed  a  written  Instrument  guaranteeing   the   payment 

of   said  sums  of  money  and   s*ld  promissory  notes,  which  instrument 

reads  as  follows t 

"Vest  Madison     tate  'Sank, 
4011    • .  Madison     t. 
Chicago,    Illinois. 

For  value  received  ,   the  undersigned  and  eaeh  of 
the  undersigned,   hereby  become  a  party  to,   adopt,  agree 
to,   accept,  guarantee  and   Resume  all   the   terms,   conditions 
contained   in   the  note   or  notes  signed  by  the   Chicago  Motor 
Sales  Company,  by  Frank  X*  Mudc,  Jr.,  and  Bay  Lancaster 
and  by   them  endorsed  up  to  »©©• 

e  hereby  guarantee  the  ,-ayamnt  of  said  note  at 
maturity  and   consent  without  notice   to  any  and  all 
extensions  of   time  made  by   the  holder  of  said  note  or 
notes* 

{   lgncdj  Jos.      •  Mudd 

3.   H.   Lancaster 
subscribed  and   s^orn  to  this  lot  day  of  ?2ovemb«r«  1923* 

■      ■    Blum thai, 
(Seal)  let»ry   Public* 

the  declaration  further  alleges   that   the  defendants  nave  not  paid 

the  plaintiff   the   amount   of  said  notes  or  any  part   thereof* 

On  November  1,   1923,  the  plaintiff  held  a  promissory  note 
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for  §1,500,   payable   to  itc  *rti*r  and   executed  by  the   Chicago  liotor 
Sales  Company.     The     alee  Company  needed   additional  orct'lt  and  In 
order  to  aid  it   in  securing  the   saiae  the  defendants  MB  that  data 
signed   the  guaranty  pleaded  in  the  declaration.     The  evidence  tends 
to  show   that   the  form  of  the   instrument  was  furnished  by  the  Bank* 
On  the  same  date  and  contemporaneously  with  the  signing  of  the 
guaranty  the  Sales  Company  executed  Its  promissory  note  for  42,500, 
payable  to  the  order  of  the  plaintiff.       Plalatlff's  evidence  is 
that   the  note  for  C- 1,500  was  "renewed*   on  January  23,  1924,     pril 
26,  1924,  ana  July  28,  1924}  that   the  note  for  $2,500  was  "renewed" 
February  29,  19^:4,  July   1,  1924,  and  lovember  5,  1924  }  that  neither 
of   said  notes  nor  any  of   the  "renewals*   of  the  game  were  paid  when 
due}   that   some   time  "after  July  29*  1924,  both  of  these  notes  were 
put   together  awl  eosibined   into  one  note   of  14000.     That  note   of 
#4000  was  renewed  JSovcmber  5,  19; 4,   renewed  February  4,  1925, 
renewed  Kay  4,  1925,  and   renewed  July  9«  1925   (note  dated  July  3, 
1925),  for  13,900,   there  hawing  been  a  payment  of  lie     isade  on  it 
At  that  date."     The  following  payments  were  made  on  this  note*  July 
9,  1925,  $339.09}  July  11,  1925,  $300}  July  13,  1925,  $450*  July  14, 
1925,  $200  and  $150,  and  July  18,  19^5,  1179.33,  leaving  a  balance 
due   August  3,  1935,   of  t-<31.53. 

Ob  December  22,  1934,  Joseph  A*  &udd,  one  of  the  defend- 
ants in  the  present  suit,  and   the  sole  defendant  in   the   second  suit 
heretofore  referred   to,  executed    the  following   instrument: 

"West  Madison     tate  Bank, 
4011   , .  Madison     t., 
Chicago,   Illinois* 

i^or  value  received,    the  under  signed  and  each 
of   the  undersigned,  hereby  become  a  party  to,  adopt, 
agree   to,   accept,  gu&mntee  and  assume  all   the   terms* 
conditions  contained   in   the  note  or  notes   signed  by 
the  Ohio --go  &otor     «ic»  vompany,  by  Frank  x.  Mudd,  Jr., 
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anc  Hay  Lancaster  and  by  them  endorsed  up  to 
$5,000.00* 

Wo  hereby  guarantee  the  payment  of  said 
note  at  maturity  and  consent  without  notice  of 
any  kind  to  any  and  all  extensions  of  tine  nade 
o.y  the  holder  of  is&id  note  or  notes* 

(   lgned)  Joe*      •  Mudd* 

In  the  second    suit   the  plaintiff    sued   to  recover  free*  Joseph     i  Mudd* 

under  this  last  guaranty,  payment  of   the  balance  cue  on  the  $3,900 

BO  tO» 

On  December  10,  1923,  the  Ualce  •■  o»p?*ny  executed  a  note  for 
#1*000,  payabls  to  the  plaintiff.  On  March  14,  1924,  this  note  was 
post  due  and  according  to  the  testimony  of  the  plaintiff  it  i«y  hare 
been  that  the  old  note  w si  marked  paid  and  cancelled  and  the  mkers 
signed  a  new  note,  *  *  *   This  note  mode  i>*c«mber  10,  1923,  paid 
March  14,  1926  (correct  date,  Matron  14,  1924),  and  on  Maroa  14,  1926, 
there  is  a  new  note  wwie  for  the  same  amount  »•   That  note  was  paid 
an  June  l^th  and  a  nea  note  made  on  the  14th*   there  was  money  on 
hand  In  the  (plaintiff)  bank  It  pay  it.  On  September  12,  1924,  they 
let  the  note  run  paat  due,  and  it  was  paid  on  the  16th  and  a  new  note 
made  out  the  same  date*  Shore  was  money  on  hand  (on  dnpocit  in  the 
plaintiff  bank)  on  the  16th  to  pay  It.  The  note  eame  due  it  comber 
11th,  and  was  paid  X'cc ember  13  th,  and  a  now  note  made  out  on  the  16th. 
There  was  money  on  hand  (on  deposit  in  the  plaintiff  bank)  December 
13th  to  pay  It.   that  note  name  due  on  March  16th,  and  won  paid  and 
a  now  note  made  out  the  a&me  day.  »  • '•  The  note  was  paid  May  16* 
1925,  *  *  *  was  marked  paid  and  a  new  note  given .  *  *  *  That  01.000 
is  still  out standing *"  This  last  note  is  one  of  the  items  claimed  in 
the  declaration  in  the  instant  suit* 

On  December  22,  1924,  the  ales  Company  executed  its 
promissory  note  for  $3000,  payable  to  the  plaintiff*  This  nets 
matured  March  Ha  19k. 5 1  "on  «hlch  date  noto  was  cancelled  and  a 
new  note  given,3  The  balance  of  the  Sales  Company  (on  deposit 
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with  the  plaintiff)   on  that  date  was  1 10 ,003*19.     The   xa«t  not* 
matured  May  22,   1925*   on  which  date  it  was  cancelled  and  a  new 
note  given  for  the   sane  amount,     this  note  w*s  not  paid  and  it  in 
one  of  the  items  that  the  plaintiff  claims  in  its  declaration  in 
the   instant  cult. 

On  .'.'scember  29,  1924,   the    >ftleo  Gottpany  executed  its 
promissory  note  for  42,000,  payable  to  the  plaintiff,     This  note 
Matured  March  30,  1929*     On  March  31  the  old  note  was  narked  paid 
and  a  new  one  for  the  same  amount   Issued.       the  balance  of  the 
Sales  Company  in  the  plaintiff  bank  on  that  date  was  14966.17. 
the  note  of  March  31  Matured  Way  29,  1925.     Prior  to  that   tine 
various  payments  had  been  made  on   the  note  and  on  the  last  mentioned 
date  there  was  due  on  the  cr-me  11,200,  and  a  new  note  for  that  amount 
was  then  executed  by  the  Hales  Company.       This  note  matured  July  26, 
1923,  and  has  not  been  paid,  and  it  in  one  of  the   items  the  plaintiff 
sues  for  in  the  instant  suit* 

It  will  be  noted   that  the  plaintiff  in  the  present  proceed- 
ing is  not  suing  to  recover  upon  the  two  notes  that  were  in  existence 
on  Fovember  1,  1923,  nor  upo«  any  "renewals'*  of  the  same,  and  that 
ths  three  notes  that  form  the  b**is  of  the  claim  in  th*s   instant  case 
are  not  in  any  way  connected  with  the   two  notes  that  were  in  existence 
on  November  1,  1923.     the  original  notes,  of  which  the   a-  Id   three 
notes  are  alleged  renewals,  were  all  executed  after  the  date  of  the 
guaranty  and  they  were  given  in  payment  of  loans  mode  by  the  plaintiff 
to  the  Sales  Company  after  November  1,  1923, 

In  the   inst  nt   case  the  defendants  contend   (later  alia) 
that  the  Instrument  of  November  1,  1923,  does  not  guarantee  the 
payment  of  any  of  the   three  notes   that  make  up  the  claim  of  the 
plaintiff  in  the  declaration.       The  plaintiff  contends  that  the 
guaranty  in  question  cannot  be  liaitee    to  notes  signed  and  executed 
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prior   to   the  dtite     f   the   in.  iruneni,  one   that  It  ant«t  be  held   that 
the  guaranty  covers,  by   Its  terras,   the   said   three  notes* 

The  law  la  well   settled  that  the  undertaking  of  a  guarantor 
ie  to  he   strictly  cods  trued  and  hie  liability  Is  not   to  he  extended 
hy  construction*      (Phoenix  ftfjr*  c,o»  ▼•  Bpgar&us .  231  111.  620t  631| 
Tolaan  Co.  r.   ■  ice.   164   111.   265,  258-91   lieberlirtii  M,  &  I.   Co.  t, 
r»lth  et  al.,  201  111.  App,  126,  130-1 1  H&rtaan  Co*  w,  *&fJoj>  202 
111.  App.  9*     Many  other  caaes  to  the  s«ne  effect  night  he  cited,) 

In  support  of  Its  present   contention  the  plaintiff  cites 
the  following  Gmsesi     First  national.,  3&njc  ▼  •     undarlich,  145     is. 
IMl     oherhurne  v»  But}* r I'ape r  .  £jM|PjB£t  40  111.   App,  303 %     Peerljt 
Savings.  Loan  &  Tfruat  Co.  t.  ilder.,  163  111.  55f     ■aUogsJ.  flanfc  »• 
Thoffias,  220  Pa.     t.  Rep.  360 |       Hartwell  &  Richards  Cc.  v.  Moss.   22 
A.   X.  6831   and  Vantsfrg-  ▼  *  fto.*f,   146   111.  43$, 

In  our  opinion  nam  of   these  case**  aids  the   plaintiff 
In  its  present  contention  for   the  reason  that  in  each  of  these  eases 
the  contract  clearly  contemplates  a  future  course  of  dealing  or  a 
succession  of  erec;it&  to  he  given. 

In  Hyap,  v.  Trustees  of   j  hawneetoyn,  et  {%!««  .14   111.  20,   24, 
it  is  soldi     "Guarantors  and  sureties  are  not   to  he  reads  liable 
beyond   the  express  terns  of   their  engagements*     they  have  a  right  to 
prescribe   the   terms  and  conditions  upon  which  they  will  asanas  a 
responsibility  1  and  no  person  has-  the   right  to  change  those  terms. 
♦  *  ■     we  cannot  enforce  terns  *hioh  the  partis s  hare  not  stipulated 
to  fulfill." 

In  our  Judgment  the  guaranty  in  question  is  neither  ambiguous 
nor  doubtful  in  meaning         In  plain  language  It   states  that  the 
defendants  "agree  to,   accept,   guarantee  and  a&sune  all  the  terns, 
conditions   contains     in  £h*  note  or  notes  signed.*       This  language 
clearly  refers  to  a  note   or  notes   In  existence  at  the   tine  of  the 


toba*4%#  a«f  «m  ^*©  <;<»  xWoJit-a*  ihT  oj  «i 

lX€*  i Ml  111 'Ml1*'   ,T  ♦-'"  \Jumo  x£ 

■m&£L 

.      ... 


■; 


-7- 

eigning  of  the  Instrument,  the  plaintiff  is  a  bank  and  accustomed 
la  transaction*  of  thia  character.  It  furnished  tha  form  of  the 
guaranty ,  and  if  the  understanding  beteeen  It  and  the  defendants  was 
what  it  now  claims,  it  would  doubtless  have  provided  in  the  guaranty* 
by  apt  and  plain  language*  the  provision  that  the  defendants  guarantee* 
and  assumed  all  the  terns  and  conditions  to  be  provided  or  Imposed 
in  any  note  or  notes  to  be  signed  at  some  future  d*te  by  the  -..ales 
Company •  The  lav  is  plain  thaw  the  liability  of  guarantors  cannot 
be  enlarged  or  extended  by  Implication  or  judicial  construction. 
The  plaintiff  argues  that  as  the  total  amount  of  the  two  notes  in 
existence  at  the  time  of  the  signing  of  the  Instrument  w«s  only  $4,000, 
the  Y.orde  "up  to  $B0OO*vK>*  show  that  tho  guarantors  intended  to 
guarantee  the  payment  of  notes  not  in  existence  at  the  time  of  the 
signing  of  the  instrument*   There  is  no  sserit  in  this  argument*  It 
is  certain  Hint  the  guarantor*  limited  their  liability  to  15,000,  and 
as  the  guaranty  provided  thai,  the  guarantors  consented  "to  any  and  all 
extensions  of  time  mace  by  the  older  of  said  note  or  notes,1*  the 
interest  that  mi&ht  thereby  become  due  on  the  notes,  together  with  the 
principal  of  the  t«o  notes,  I40OO,  might  make  an  amount  in  exeeas 
of  #5000  and  the  words  *up  to   *   ►  ' "  were  apparently  placed  in 
the  instrument  to  guard  against  such  a  contingency  and  to  limit 
the  total  liability  of  the  guarantors •  in  any  event,  to  $5000*   fter 
a  rttty   careful  consideration  of  the  Instant  question,  no  have  reached 
the  conclusion  that  the  gu  ranty  in  the  present  cose  did  not,  as  a 
natter  of  law,  guarantee  the  payment  of  any  of  the  three  notes  sued 
upon  in  the  declaration  of  the  plaintiff* 

The  defendants  have  raised  two  other  contentions  that  we 
believe  to  be  meritorious,  but  in  th&  view  that  we  have  taken  of  this 
appeal  we  do  no;;  doom  it  necessary  to  here  give  our  reasons  for  so 
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helding.     Moreover »   like   contention*  arc   r«i»ftd  by   the  def endwnt 

in     est  Mad  1  eon     ta  te   Sat, k  .  v »  DfKUfiL&i &ttd&  (&en.  Ko»  32375) ,   and 

in   the   opinion   this   dny  filed  in    »hnt   otiae  ve   Imve   paeeed  upon   the 
ease  and  given  our  reason*  for  our  hoXdinga. 

The  judgment  of   the     uperior  Court  of     ©ok     ounty  Is 
reversed* 

V:  U  | 

Oridley,  9*   J.,  and  Jsruoo,  J*»  concur* 
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PAULIHA  ■OKBnriOH,  administratrix 
of   the   estate  of  Mike  Sorkerich* 
deceased* 

Appellee* 


250  I.A.  637 


AMRAL  »R03I  SttWiBIOR 

court*  cook  cowry. 
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2a  the     uperier  Court  of  Cook     ounty*   in  an  action  in  ease, 
Paulina  ^orkeTich,   administratrix,  of   the   estate  of  Mike  KorkeTieh* 
deceased *   plaintiff ,    sued  the     tchieen,  ?©peka  anc     ante.  Fe  Ralleay 
'er&pnny*  a  corporation!  defendant*       the  ease  *&i  tried  before  the 
court  with  a  jury  and   there  was  a  T&rdict  returned  finding  the  defend- 
ant    uilty  and  assessing  the  daaagee  of  the  plaintiff  at   the  sun  of 
^17*2*0.     Judgment  w&s  entered   on  the  verdict  and  this  appeal  followed. 

The   eult  was  brought  under  the  Federal     aployere1   Liability 
>.ct  to  recover  dassages  for   the  death  of  Mike  Borkevioh. 

There  ie  no  conflict   in  the  testimony  as  to  the  following 
facto*      Plaintiff's  intastate,  Mike  3orkcTlch«   ooasrsonly  called  Mike 
Burke *  one  working  for   the  defendant  company  »e  an  air  brake  inspector 
in  lte  Corwith  yards  in  the   city  of   Chicago*     The  tracks  in  the  yards 
run  north  and  south*  anc  the  yard  extends  from  33th  street  on  the 
north  bo  47th  street  on  the  south.     The  injuries  occurred   at  the  north 
end  of   the  yard.     On  the  night   in  question  a   train  consisting  of  52 
ears  was  ksacs  up  in  the  y»r6  on  track  Ko.  13 *  which  ends  ap.  roxiaa&tely 
at  S»th  street*  «here   it   conrerg«o   into  track  14.     The   head  end  of  the 
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2b   the     uperior  Court  of  Cook     ounty,   in  an  action  in  ease, 
Paulina  ^orkoTieht  administratrix  of   the   estate  of  Miko  Sorkerich, 
deceased,   plaintiff,    sued  the      tchison,  Topoka  ane     anta  Fe  Railway 
Company t   a  corporation,  defendant*       The   ease  was  tried  before  the 
court  with  a  jury  and   there  was  a  rerdlct  returned  finding  the  defend- 
ant    uilty  and  assessing  the  daamges  of  the  pi- in tiff  at   the  sua  of 
*17,250.     Judgment  was  entered   on  the  verdict  and   this  appeal  foil  owed. 

The   suit  eas  brought  under  the  Federal  -eaployer*1   liability 
Aot  to  reooror   dacages  for  the  death  of  Mike  Korkevleh* 

There  is  no  conflict  in  the  testimony  as  to  the  following 
facts «      Plaintiff's   intestate,  lilM  SorkeTich,   oososonly  called  Mike 
Burke,  wae  working  for   the  defendant   company  at  an  air  brake   inspector 
in  its  Corwith  yards  in  th»   city  of   Chicago.     The  tracks  in  the  yards 
run  north  and  south,   and  the  yard  extends  fro*  39th  street  on  the 
north  to  47th  street  on   baa   couth.     The  injuries  occurred   *t  the  north 
end  of  the  yard.     On  the  night  in  question  a  train  consisting  of  52 
ears  fM  aade  up  in  the  y?  rd  on  track  !••  13#  %hich  ends  approximately 
at  39th  street,   where   it   converges   into  track  14.     The   head  end   of  the 
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train  on  Ar&ek  13  was  standing  at  about  39th  street  or  a  little 
eouth  thereof.     The  course   of  the    train  «M  northward  and  it  wae 
destined  beyond   the   ete.te.     bout  a  block  north  of  38th  street ,   the 
Chleago  *      lton  ttailroad   eroseee  the  wain  line  of  the  defendant  find 
there  ie  an  Interlocking  plant  at  th&t  point.         signal  light  or 
target  governs   the  operation  of   trains  out  of  the  yard  and  over  this 
"crossover.         There  were   two  movements  of   the   train   in  ^uertion 
after  the  engine  wae  attached.     The  first  wae  a   short  one,  varying, 
under   the  evidence,  from  one   to  eight   oar  lengths*     i'hc   signal 
lights  ahead  were  favorable  when  the   train  wide  the   first   start* 
Very  shortly  after   the   twin  stopped  after  the  first  movement   the 
signal  at  the   crossing  of  the   Chicago  &  Alton      '.ilro-id  was  turned 
sgalmut   it,  and   it  wae   therefore  neoeeeary  for   the   train  to  remain 
at  a   standstill  about   ten  minutes  and  until  the  engineer  got  the 
target   or  signal  thnt   allowed  hint  to  cove  forward*     The   train  started 
forward   the-   second   tine   about  9ilQ  p*  &•  and  tuen  continued  without 
interruption  on  its  run  out  of  Chlengo*       There  were  no  eyewitnesses 
to   the   nccident.        hortly  after   the  trsin  hsd  left   the  yard  the 
deceased  was  found  between  t  racks  13  and   14  with  his  left  leg  out  off* 
The  body  was  clear  of  both  tracks  anti   the  feet  pointed    towards  track 
13  and   the  head  towards   trick  14.     The   lantern  and  wrench  of  the 
deceased  were  lying  on  the  ground  Mat  him.     Blood  and   snail  pieces 
of  flesh  were  on  the   inside  and  outside  of   the  rail   of   track  13 
and  on  the  ground   on  each  side  of   the  rail  near  where   the  deceased 
was   lying.       The  point  --.hers  he  VM  found  was  approximately   thirteen 
to  fifteen  car  lengths  from  the  place  where   the  head   end   of  the 
train  stood   just  before   it  first  moved*     It   is   eoncedeo   that  the 
deceased  died  from  the    injur  ion  he   r.ceived* 
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•«.  number  of   contentions  &re  raised  by  the  defendant,  but 
In  the  view   that  we  hare   taken  of   thie  appeal  it  will  be  necessary 
for  as  to  consider   only  one*  n&mely.    th'.t   the  verdict   is  against 
the  manifest  weight   of  the  evidence* 

The  plaintiff  contends  that  the  proof  shove  that  the  defend- 
ant was  negligent  in  the  operation  of  the  train  when  it  moved  forward 
the  first  tiae,  and  a  considerable  portion  of  h*r  brief  is  devoted 
to  the  argument   ia  support  of  thie  contention*     The  defendant*  while 
it  insists   th'-t   the  greater  weight  of  the   evidence  supports  its 
theory  that   there  wo  no  negligence  in  the  management  and  operation 
of  the   train  at   the   time  it  sat  first  started*  also  strenuously  con- 
tends that  it  is  entirely   Iran  t trial  whether  there  was  negligence  or 
not   in  the  operation  of   the   train  when  it  first   »t« -.rted*   for   the 
reason  that  it  is  impossible   to  arrive  ml  any  other  conclusion  from 
the  proof   than  that  the  deceased  was  injured  as  a  result  of  the 
second  movement  of   the   train* 

Campbell ,  the  conductor  of   the  train  in  question  *  testified 
that  after  the    train  came  to  a  stop  after  the  first  movement »  ho 
started   to  walk  towards  the  rear  ond  of   the   train  and    that  on  the  way 
ho  met  the  deeeaued.  who  was  walking  towards   the  head  end  of  the 
train,  and   tb»t  he   (Campbell)  queatlonert   the  latter  as  to  why  he  had 
applied  the  air  brakes  and  stopped  the   train*       ilk*  a  witness  for 
the  plaintiff,  testified    th   t    %fter  the   train  had  stopped   after  the 
first  start  he  saw  the  deceased  walking  towards  the  front  end  of  the 
train*       There  was  no  evidence  for   either   side   that  directly  rebutted » 
in  any  way*   this  testimony  of   these   two  witnesses •  aw.   none  of   the 
circumstances  in  evidence   is  inconsistent  with  the  defendant's  theory 
of  fact  th%t  the  deceased  whs  not  Injured  i>y  the  first  starting  of 
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the   train*        la  this   state   of   the   recorc    II   becomes  an  immaterial 
question  whether  the  defendant  was  negligent  or  not   in   the  operation 
of  the    train  in   the  first  movement  of   the  stow    • 

the  defendant  insists  tlutl  the  record  in  the  ease  clearly 
slurs s  that  the  onae   •>&»  tried  toy  the  plaintiff  on  the  solo  theory 
that   the  deceased  was   injured  toy  the  first  movement  of  the  train*   and 
it  oft lis  attention  to  the  fact  that  the  trial  court  instructed   the 
jury  to  find  the  defendant  not  guilty  If   they  hollered  from  the  evi- 
dence thnt  the  deceased  «&a   injured   only  as  a  result  of  the   second 
movement  of  the   trnin,  aMd  the  defendant  further  insists  tnmi  the 
court  gave  this  instruction  on  the  assumption  that   the  theory  of 
the  plaintiff  was  that  the  deceased  was  injured  only  as  &  result  of 
the  first  movement  of  the  train*       the  defendant  further  contends 
that,  in  any  event,   the  evidence  does  not  warrant  a  finding  that 
the  defendant  w»se  guilty  of  my  negligence  in  the  second  movement  of 
the   train.       The  plaintiff   contends  that  the  defendant  'started   the 
second  time  without  sounding  the  whistle  and  without   the  engineer 
knowing  why  the  air  had  been  applied  at  the  rear  of  his  train,     ither 
of   these  acts  proves  negligence*  which  justifies  recovery. * 

Peter  Ongyak  was  an  air  brake  inspector  of  the  train  in 
question  and   it  was  hie  duty  to  make  &n  inspection  of   the  brakes 
at  the  front  end  of  the   train.       the  deceased  was  the  air  brake 
inspector  »t   the  ting  en&  of  the   train*     The   only  evidence   tending 
to  show  thnt.   the  train  was   at   rted   the   aseono"    time  without   the 
whistle  being   Bounced  ami   Ms**  given  by  Ongyak*     Ongyak  testified 
that  the  engineer  blew  the  -thistle   three   times  before   the   train 
started  the  first  time;  th- t  after  he  blew  the  whistle  "he  got  the 
target  and   then  ho  moved  j*   that  after  the  train  stopped  the  engineer 
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"never  blowed  any  aore  after  Must,*  but  "he  ,~ot  the  target  and  got 
the  lights  fro*  the  switch  tender." 

The  theory  of  the  plaintiff  that  the  defendant  was  guilty 
of  negligence  In  the  first  Movement  of  the  train  wr.-s  baeed  practically 
on  the  testimony  of  -ngyak.   It  appeared  thnt  the  rules  ».ad  customs 
of  the  defendant  in  force  at  the  time  of  the  accident  provided  that 
when  a  train  was  made  up  and  the  ro«d  engine  attached*  the  engineer 
should  not  ore  the  train  while  %  blue  light  was  attached  to  the 
loeoaotive  nor  until  ho  received  a  clearance  card  from  the  head  air 
brake  inspector.  Ongyak.  on  the  trial,  testified  that  the  first 
aoveaent  of  the  train  was  node  before  the  blue  light  was  removed  froa 
the  locomotive  and  before  he  gave  a  clearance  eard  to  ihe  engineer* 
This  testimony  was  not  only  strongly  rebutted  i»y   evidence  given  by 
witnesses  for  the  defendant,  but  it  further  appeared  Mint  Ongyak, 
when  he  testified  at  the  coroner* a  inquest  at  the  tine  of  the  de&th  of 
Borkevich,  stated  that  before  the  train  started  en  the  first  occasion 
ho  hnd  taken  the  blue  light  off  the  engine  ana  fcftl  given  a  clearance 
card  to  the  engineer  and  that  *®Y6ry thing  «a»  then  0«  £•*  As  bearing 
en  the  question  is  to  vheV.i-:-r  or  not  the  whistle  was  sounded  before  the 
second  start  ,  it  further  appears  conclusively  from  the  evidence  that  n 
signal  light  or  target  governs  the  operation  of  trains  out  of  the  yard 
and  over  the  "crossover*  where  the  Chicago  t      lton  r.llro^d  crosses 
the  »ain  line  of  the  defendant •  and  that  before  the  engineer  could 
secure  the  light  or  target  in  his  favor  it  would  bo  necessary  for  him 
to  blew  his  whistle  three  tines*  that  ho  van  given  the  light  in  his 
favor  about  ten  minutes  after  the  tr&in  first  stopped  and  that  the  train 
thereupon  proceeded  on  its  journey,  without  interruption »is  not  disputed* 
The  defendant  introduced  evidence  to  the  effeot  that  the  engineer  sounded 
the  thistle  just  before  the  train  aade  the  second  start  and  one  of  the 
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wltno8*es  for   the  defendant   testified   that   Um   engineer  vhlstied  for 

the  light   In  ale  favor  before  the   second   »t*rt,  and     lthou.h  eeveral 

other  witnesses  who  testified  for   the  defendant  wore  on  the  ground  at 

the   tine  of   the  accident  none  of   these  gave   testlneny  in  support  of 

thle  particular  erldenco  given  by  Ongyak.       la  our  Juvgnent  it  Is 

olear  from  the  facto  s*nd  circumstances  in  proof  th  t  the  engineer 

ooundod  the  whistle  just  before  the   eecoad  start  of   the  train* 

The  plaintiff  lnoioto  that  it  was  negligence  for  the  engineer 

to  otart  the   train  without  first  finding  out  why  the  air  had  been 

applied  at   the  rear  of   the  train*     It   ie   conceded  that  approximately 

tea  minutes  elapsed  between  the  firet  stop  of  the  train  and   the  second 

starting'     Th«  engineer  test  if  ice"    that  the  brakes  ware  all  right  when 

ho  started   the  tr«in  the  eecond   tine  and  that  the   train  would  not  move 

If   they  wore  not.       The   concuctor  of   the  train  teetlfied    th*:t  when  ho 

not  the  deceased  after  the   train  etopped   the  first   tine  he  Inquired   of 

the  doooasod  as   to  what  was   the    trouble,   and   that  the  latter  said  that 

the  air  was  not  coupled  on  the  way  oar  when  ho  applied   th«  air  but 

that  everything  was  than  all  right,  and  that  he    (the  conductor)   then 

ton  the  doeeaeod  give  a  signal  with  his  lantern.     It   is  undisputed 

that  the   train*  after  the   second  start,  moved  out  of    the  yard  without 

any  trouble  or  interruption.     This*  under  the  evidence,   it  could  not 

do  if  the  air  was  still  applied •       e  find  no  warrant  in  the  proof  for 

the  contention  thst  the  engineer  had  any  reason  to  believe  thst  the 

air  brake  trouble  had  not  been  renedied  when  the  train  was  started  the 

second  tine. 

After  a  very  careful  consideration  of  the  record  in  this  case* 
we  are  satiefled  that  the  verdict  is  clearly  against  the  manifest 
weight  of  the  evidence,  the  Judgncnt  of  the  Superior  Court  of  Cook 
County  is  reversed  uJMI  the  cause  is  remanded* 

Orldley*  •?•  J.»  and  Barnes,  J.,  concur* 
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CATBERI1S  L.  ST0LLt  /J 

Plaintiff  la  rror, 

v» 

C.  V*  lAlFOftL,  X.  I., 

Pef eadaat  la  Srrox, 
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SRHOK  TO  SVFSl  IOF  COURT, 

ooot  county. 


1.  Jo^TIC*:   SCAXLaV  BUJfUSS  TSK  0P5SI0B*  O?  THfc   QQUr<?, 


In  th»     uperior   -ourt  of  Cook     ouaty,  la  aa  action  ia 
ease,   Catherine   E»«      toil*   plaintiff,   sued   0.    . »   Haafer€,   - .      , , 
defendant,   fer  s.lle|ef-  aelprctice.      The  defendant   filed  general 
and   special  demurrers   to  the  origin*!  @eelar  tien,  and   thereafter 
the  plaintiff,  by  leave   of  court,   filed   aa  asended  declare tloa* 
To  the  aaended  jgilaifatlf  ->he  defendant,  filed  seven  pleas*   the 
general   issue  ami   eix   ep^cisl  pie -a,   the  fifth,   sixth  and  seventh 
being  pleas  of   the     tatute  of  iiaitatlona*      the  plaintiff  filed 
*  oiailitor   to  the  iirst,   secant,   third  and  fourth  pleas,  and 
replica t lone  to  the  fifth,  sixth  end  seventh  pleas*     The  defendant 
filed  a  deaarrer  as  to  all  of   the   replications.     It  was   overruled 
as  to  the  replications   to  the  fifth  and   sixth  pleas  and   sustained 
as   to  the  replication  to  the  seventh  plea*     The  plaintiff  eleoted 
to  stand  by  her  replication  to  the   seventh  plea,  aa«   thereupon  the 
trial  court  entered  a  judgseat  of  ail  dlolt  against   the   plaintiff 
and  la  favor  of  the  defendant  for  costs.     The  plaint  iff   has 
prooocated   this  writ  of  error. 

The  alleged  aalpr  ctlee  occurred  ia  the  latter  part  of 
1921  aad  the   early  part  of  192£,  and  *he»  the  eaeaded  cccla     tion 
was  filed   -    -pril   Mv   1925  -  the      tatute   of  iJLaitatioas  had  ran* 
The  replies  tloa  of  the  plaintiff    to   the   seventh  plea  was  an  follows  t 
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"And   the   plaintiff  as   to   the    plea  of    the  defendant 
by  bin  seventhly  above  pleaded   asys  *hat   oho,   the 
plaintiff  by  reason  of  any  thing   In  that  plea  alleged* 
ought  not  to  bo  barred  from  baring  her  aforesaid  notion 
in  eaid  amended  declaration  and   eaeh  count   thereof* 
because   one    says   that  the   sevsral   c^use*   of  action  and 
each  and  erery  of    them  did   accrue   to  her  within  too  years 
next  before   the  eamawvncenent   of   this  silt  therein  mi  *bove 
In  her  original  decl  r   tlon  of   *hieh  the  amended    i«  a 
restatement*   in  manner  and  form  as  she  has  shore  co»plf«ined 
against   the  defendants     ,jb&  this  defendant  prays  nay  be 
Usfrnirsd  ol   fry  -he  csunfcry*   etc.* 

Plaintiff  contends  ta%t  th**  original  declaration  et&t^ti.  a  cause  of 

action  and  that  the  trial  court  erred  in  sustaining  the  demurrer  of 

the  defendant  to  the  plaintiff's  replication  to  the  seventh  plea* 

and  that  the  plaintiff  by  sleeting  to  stand  by  her  demurrer  challenged 

the  correctness  of  the  trial  court's  ruling  in  Dent  regard,   he 

plaintiff  further  contends*  first*  that  in  an  action  for  negligence 

a  cause  of  action  nay  be  stated  without  an  averment  of  due  care  on 

the  part  of  the  plaintiff*  and*  second*  that  even  if  it  be  hold 

that  it  is  essential  in  the  present  action  that  the  original  declaration 

allege  that  the  plaintiff  was  in  the  exercise  of  due  care*  etc**  still* 

there  are  certain  facts  alleged  in  one  of  the  counts  of  the  original 

declaration  from  which  it  any,  by  fair  and  reasonable  intendment*  bo 

implied  that  the  plaintiff  was  in  the  exercise  of  due  care* 

As  to  the  first  content ioni  in  l alters  v.  City  of  Ottawa. 

240  111*  £59,  the  upreme  eurt*  after  reviewing  many  prior  decisions* 

lay3  down  the  rule  as  fellows  (p.  Mt}t 

*A  declaration  in  an  action  to  recover  for  injuries 
received  through  negligence  which  does  not  aver  due  cars 
on  the  part  of  the  plaintiff  when  he  was  injured*  and  does 
not  contain  any  averment  in  regard  to  his  conduct  or  the 
circumstances  surrounding  him  from  -*nich  due  care  en  his 
part  may  be  reasonably  inferred*  does  not  state  a  cense 
of  action."   (See  also  Cada  ▼•  the  fair,  1S7  111.  Amm«  Ill* 
113*  and  cnees  cited  therein.) 

It  has  boom  specific  lly  hold  that  the  aforesaid  rule  applies  to  cases 

whore  physicians  and  surgeons  nxe   sued  for  alleged  malpractice.   {See 
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■  •slay  T.  AUtfi,  235  ill.  App.  322,  325|  >oto  re  t.  Howard,  206  111. 
App.  €10,  617-8.)  If  it  were  necessary,  decisions  of  sister  states 
to  the  same  of  fact  might  be  cited. 

Aa  to  tha  second  contention!  Tha  plaintiff  concedes  that 
la  nona  of  tha  count  a  of  the  original  declaration  nag  there  an  averment 
that  plaintiff  was  In  the  exerolae  of  ordinary  care,  hut  she  contends 
that  oertain  uvernents  in  the  second  count  of  that  declaration,  by  fair 
and  reasonable  intendment ,  axe  aufficieat  to  imply  that  the  plaintiff 
its  in  the  exercise  of  ordinary  eare.  This  count  allagee  that  the 
defendant  held  hineelf  out  to  the  public  aa  a  Radium  specialist  and 
that  on  "October  27,   *   .  1921,  plaintiff  Pal  suffering  from  pain  in 
the  face,  and  that  defend  nt,  for  hire  and  reward  as  such  physician 
and  surgeon,  undertook  to  treat  the  plalntlf:  for  such  ailments  and 
pains  from  which  she  was  then  suf  erinri  that  he  caused  an  -ray  to 
be  taken  of  plaintiff *a  head  and  facet  that  he  then  diagnosed  that 
plaintiff  was  afflicted  with  cancer  that  mas  well  hidden  from  eight, 
waa  stated  forward  on  the  right  side  of  plaintiffs  faee,  and  the 
defendant  then  and  there  represented  himself  to  be  a  'Radium* 
epscialiet,  and  plaintiff,  believing  such  representations  made  by 

the  defendant,  submitted  herself to  such  treatment  for  the  said 

supposed  oancer  so  represented  by  the  defendant, "  etc •   ( Italics 
ours.)  the  plaintiff  relies  on  the  italicized  portion  of  the  above 
quotation  to  sustain  her  present  contention,  and  argues  that  "when 
she  alleges  she  submitted  herself  to  treatments  of  her  phyeician  and 
was  injured  she,  in  effect,  alleges  she,  on  her  part,  was  using  due 
eare.   Is  not  that  the  fair  and  re  sonable  intendment  of  that 
averment?  *   ft*r  a  yrj   eareful  consideration  of  the  instant  con- 
tention, vi  have  reached  the  conclusion  that  it  iswithout  merit. 
The  averment  that  whs  plaintiff  relied  on  the  representations  of  the 
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defendant  a*    to  his   ckill   Mad    that   eh*   submitted    to  the   treatment 

for  the  eapposel   caaoer,  cannot,   In  our  judgment,   be   interpreted 

as  an  allegation  of    conduct  en  tho  part  of   the  plalatlfr   iron  which 

by  fair  and   renjionable   int~ntfi»ent   it  would   be  sufficient   to  imply 

that  plaintiff  at   the   time  of  the  ;  llegec    tre   tment  •*»«   in  the 

exercise  of  ordinary  care.     A  patient  nay  believe   the  representations 

•f  a  physician  and  mw.y  submit  to  treatment  by  him*  and  yet,  never* 

the 1 en b,  be  guilty  of  negligenoe  In  and  about  euoh  treatment. 

"if  a  patient  is    <uiliy  of  negligence  which  ie  an 
act Ire  and  efficient  contributing  o&use  of  the  injury 
occasioned  by  the  malpractice   of  hie  physician  he  is  net 
entitled  to  recover*     la  other  words,  contributory 
negligence  slmult -neous  and  eo-op«rating  with  the  fault 
of  the  physician  and  entering   Into  ore&Uon  of   the  cnuss 
of  action  and   forming  an  element  in  the  transaction  which 
coaetitutee  the  cause  of   actioa  *ill  bar  a  recovery*     21 
»•  C.  L»  402 |     auere  t.     -salts*  49   flash*   &57»   17  L*   IU      • 
(K.  s.)   1242,  and  note.     For  instance,  if  a  surgeon  is 
prevented  from  recusing  a  disloc   tioa  by  the  r of usal  of 
hie  patient   to  submit    to  an  operation  tbe    surgeon  cannot 
be  held   liable  for  damage*  resulting   therefrom*     littlejotan 
▼  •  rfbog=  efr.    Mi  ill*     »p*   605."      (IjilJtg  v»     lien,   fsupra, 

hen  the  count   in  the  original  declare tioa  that  ie  relied  upon  by  the 
plaintiff  to  sustain  her  present  contention  ie   tested  by  the  rules  of 
law   that  govern  UM  question  involved,   it  would  seem  plain  that  it 
does  not  state  a  cause  ef  actioa* 

For  the   reasons  stated,   the   trial  court  did  not  err   la  sus- 
taining  ths  demurrer  of   the  <Sefendant   to  the   replication  ef  the  plain- 
tiff to  the  seventh  plea,  and  ths  judgment  of   the   Superior     ourt  of 
Cook  County  Is  affirmed* 

Srldley,   ?.  J#,   and  Samoa ,  J.,    concur* 
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Ai>.  *AJu  FBCB  S5FK8I0R 
SOURS,  MM  -OOBrTY* 
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•  JUSTICE  SfiASLAl  I&11Y  HIS  TJB  OPtSiOV  OF  TKK  COUKT, 


In  the  uperior  Court  of  Cook  bounty,  in  an  action  of 
assumpsit,  Joseph  H»  Boo*  plaintiff*  sued  Advertisers  iilust/ating 
Company*  a  corporation*  defendant.   There  was  a  trial  before  the 
court  with  a  Jury,  and  a  vercict  x&s   returned  finding  the  issues 
far  the  plaintiff  and  assessing  his  damages  at  the  son  of  £2100. 
Judgment  was  entered  en  the  verdict  and  this  appeal  followed* 

The  declsTRtion  ch  -  rges  a  breach  of  a  certain  written 
contract  of  employment,  dated  September  9,  19*4 *  whereby  the 
plaintiff  became  an  employee  of  the  defendant  in  »he  capacity  of  a 
commsreial  artist*  for  a  period  of  two  years*  beginning  October  1* 
1924,  at  a  salary  of  4  90  per  week  for  the  firet  yemr9   a»<      per 
week  for  the  second  year.  The  declaration  further  alleges  that 
pursuant  to  the  contract  the  plaintiff  became  an  employee  of  the 
defendant  October  1*  19,4*  and  continued  in  its  service  M  a 
commercial  artlot  until  May  19*  1926*  at  which  time  the  defendant 
discharged  the  plaintiff  from  its  service;  that  the  plaintiff  has 
always  since  been  ready  and  willing  to  continue  in  the  service  and 
employ  of  the  defendant*  and  has  offered  to  so  continue*  but  that 
the  defendant  haa  omitted  and  refused  to  further  employ  the  plaintiff 
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under  the  terms  of  the  contract,  and  bss  refused  to  pay  him  any 
of  the  im  to  which  he  was  then  and  thsre  entitled  under  the 
torso  of  tho  contract t  that  the  plaintiff  has  thereby  lost  and 
ho  en  deprived  of  rll  the  sages*  profits  and  benef  lto  *hich  ho 
otherwise  night  and  would  have  derived  fron  being  continued  in  the 
service  of  the  defendant *  to  the  damage  of  the  plaintiff  m  the 
sum  of  #3000.   The  f fidavit  of  els in  alleges  that  the  amount  due 
the  plaintiff  eas  $2100. 

The  defendant  has  assigned  and  -  rgued  nany  alleged 
grounds  for  a  new  trial*  In  the  vie*  that  we  have  taken  of  this 
case,  it  will  be  necessary  to  refer  to  only  one. 

The  plaintiff,  in  his  affidavit  of  claim,  alleged  that 

tho  total  amount  duo  hin  under  the  contract  una  #2100 •  The  jury 

awarded  this  amount,  which  represented  in  full  the  sum  of  money 

which  tho  plaintiff  would  have  earned  under  the  contract  during 

the  period  of  time  Intervening  between  the  dnte  of  his  discharge 

and  the  date  of  the  expiration  of  the  contract.  Tho  defendant 

complains  of  tho  following  Ins trust lea,  given  at  the  instance  of 

the  plaintiffs 

"2.  The  court  instructs  the  jury  that  if  you 
find  t&r   tho  plaintiff ,  the  measure  of  damages  for 
the  breach  of  contract  is  that  sun  of  money  whieh 
plaintiff  would  have  e&rn94   during  the  period  of  time 
intervening  between  the  date  of  discharge  and  the  date 
of  the  expiration  of  the  contract  at  the  ret e  of  pay- 
ment fixed  by  the  terms  of  the  contract.* 

The  plslntiff  defends  this  instruction  en  the  ground  that  "the 

burden  of  proving  mitigation  of  damages  in  an  sction  for  brefech 

of  contract  is  upon  the  defendant,  and   the  defendant  sausl 

affimativsly  show  that  the  plaintiff  earned  or  by  re^onable 

diligence  might  have  earned  wages  in   some   other  employment**   and 

that  the  defendant  failed   to  offer  competent  evidence  tending  to 
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show  that  the  plaintiff  earned,  «r  by  reasonable  diligence  might 
have  «am(!  wagca  In  some  other  employment,  and  thnt  therefore 
the  instruction   t  tta  a  correct  rule  of  lav  as  applicable  to  the 
facta  of  the  ease.   Conceding  that  the  plaintiff  a  statement  of 
the  law  lo  correct,  we  cannot  agree  with  him  u£  to  the  effect  of 
the  evidence*  The  defendant  Introduced  evidence  that  tended  to 
prore  that  a  pereon  in  the  trade  or  calling  of  the  plaintiff,  by 
the  uae  of  reasonable  diligence  night  hare  secured  eaployment  in 
the  soma  lino  between  hay  15,  1926,  and  October  1,  1926.  The 
plaintiff,  during  the  trial,  apparently  appreciated  the  effect  of 
this  evidence,  for  he  placed  on  the  stand,  in  rebuttal,  a  *itnese 
who  testified  that  the  condition  of  business  in  the  tra  e  or 
occupation  of  the  plaintiff  during  the  period  in  question  was  not 
good.  It  la  a  eicnlficsnt  fact  in  this  esse  that  the  plaintiff 
did  not  testify  as  to  what  he  did  with  his  time  from  May  19,  1926, 
to  October  1,  1926,  nor  <*s  to  «hat,  if  any,  opportunities  ho  had 
for  employment  in  his  line  of  work  during  that  period*  Hie  failuaa 
to  testify  1b  reference  to  this  matter  tended  to  strengthen  the  evi- 
dence of  the  defendant  In  ihat  regard*  It  lo,  of  course,  fundamental 
law  that  the  plaintiff  could  not  lie  idle  during  the  period  in 
question  if  he  had  an  opportunity  to  get  work  in  his  ismfth  or 
occupation*   The  law  will  not  permit  him  to  arbitrarily  eo  eonouot 
himself  as  to  aggravate  the  dam&geo*   o  hold  that  in  the  present 
case,  undf^r  the  evidence,  there  wae  an  issue  of  fact  as  to  whether 
the  plaintiff,  by  reasonable  diligence,  might  have  earned  angel  between 
May  19,  1926,  and  October  1,  1926,  In  his  particular  trade  or 
oocnpatlon,  and  thnt  therefore  the  court  erred  in  giving  to  the 
Jury  the  instruction  in  question* 
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Several,   ».t  least,   of    ih«    other  grounds  ao«lgn«<i  and 
argued  by  the  defendant  are  aericorieus,   out  as    the   erxora 
imrolred  are  sot   apt    to  arise  upon  another   trial  of    the  oaoe» 
»e  do  not  dcea  it  ne  ;ess  »ry   to   specially  refer  to   the   sane* 

The  Judgaeot  of  the     uptrior   Court  of  Co&k     ounty 
is  rt'reroed   and  the   c.-iuee   is   rean  tided. 
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JOSIPH  BOTH,  \ 

*w fend  K>n t  In     rrer. 
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)      SERGE  TO  STOKBXCR   CODBT, 
•K  COQSTY. 


MR.    JUSTICE     .CAKUUI  UEUVSKKI;  THE   0?I»IOH   OF  THE   0001:1'. 


In  the     uperlor  Court  of  Cook  County,   In  an  notion  in 
ease,      tephen  Maday,   plaintiff,   sued   Joseph     ip  il,  defendant, 
to  recover  damages  for  injuries  to  hie  automobile  caused  by  a 
collision  between  the     utomobile  of  the  plaintiff  and  the  automobile 
of  the  defendant.     The  east*  wae  tried  before  the  court  with  a  jury 
and  there  wa«  a  verdict  returnee   finding  the  defendant  guilty  and 
assessing  the  plaintiff *o  damages  at  $62*50.     The  plaintiff  moved  for 
a  new  trial,  which  w\a  refused  «nd  judgment  was  entered  on  the  ver- 
dict*    The  plaintiff  has   prosecuted   this  writ  of  error. 

The  plaintiff  contends  th  t  the  Amount  of  the  damages 
allowed  him  by  the  jury  *%&  entirely   inadequate  under   the  undisputed 
evidence   in  the  case  and  after  a  careful  examination  of   the  record 
we  are  satisfied  Hurt   this  contention  is  a  meritorious  one.     The 
proof  clearly  shows  the t  the  plaintiff  was  entitled  to  a  verdict  for 
five  or  six  times  the  amount  awarded  him  by  the  jury* 

The  defend  eat,   in  his  brief,   attempts  to  argue  that  the 

plaintiff  was  not  entitled  to  a  verdict  at  all  and  that  therefore  he 

has  no  right  to  complain  of   tits  -mount  of  the  verdict*         hen  the 

verdict  was  returned,   the  defendant  did  not  move  for  *  new  trial  and 

ho  has  not  assigned  ereso-errore  in  this  court*     He  is  therefore  in 
no  position  to  argue  his  present  contention* 

The   judgment  of  the  superior  Court  of  Cook  County  is 
reversed  and  the  c-use   la  remanded  for  a  now  trial* 
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jotjeph  it.  hamuhr, 

Appellant * 


r.  \  i)        AM*AX  FROM   SVPBKXCR   COURT, 


K03AUE  HKIH30HK,  \  /  )  COOK  COUUTY. 

Appellee •     \ 

\ 
XR*   JUSTICE   nCAKLAS    I  :AE   OP1HIOS  OF  THE   C0!,       , 

Joseph  M*  Hammer*  plaintiff*  sued  Foaalle  Heineohn* 
defendant t  in  the     uperior  Court  of  Oook  County,   in  an  notion  of 
assumpsit.     The    case  «M  tried   before   the  court  with  a  jury  and 
at  the   close  of   plaintiff's  evidence,  on  notion  of  the  defendant* 
the  trial  cour.   directed  a  verdict  in  favor  of  the  defendant* 
Judgment  was  entered  on  the  verdict  and   thie  appeal  followed* 
The  plaintiff   sued   to  recover  commissions  alleged   to  be  due  hin 
from  the  defendant  for  services  rendered  the  letter  in  procuring 
a  purchaser  for  certain  real  estate  owned  by  her* 

The  plaintiff  w$»  the  only  *itnese.     He  offered  in  evi- 
dence the  following  Instrument t 

...    ♦  «   «  "March*  1925. 

Mr.  J.  K*  Hammer* 

Boon  1215*  19  So*  LaBalle  treet, 

Chiengo,  HI* 

Dear  lr  i 

I  hereby  give  you  the  exclusive  right  to  sell  my 
property*  my  two  6  flats  located  at  4023  to  M  heridan 
road*  lot  100x197  feet*  improved  with  2  six  flats  and 
a  two-car  gnrage*  at  a  price  of  One  Hundred  and  Fifty 
Thousand  dollars  (4150,000.)  I  will  take  back  a  first 
mortgage  on  the  north  building  of  and  on 

the  south  building  of  if  you  bring  me  a 

contract  at  this  price*   I  am  ready*  able  and  willing 
to  eign  same  and  will  pay  you  the  regular  Cook  County 
Seal  Sstate  Board  rate  of  commission*  which  Is  3  per 
cent  of  the  purchase  price*   ny  advertising  or  other 
expense  shall  be  borne  by  you  in  lieu  of  this  exclusive 
agency*   This  exclusive  right  to  sell  runs  for  a  period 
of  ninety  days  from  date  hereof  and  shall  be  canceled 
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by  me  in  writing* 

(  igned)   Kosalie  nelnechn  (Seal)- 

The  plaintiff  also  intro<  uced  In  evidence  a  license  issued  to  him 

by  the   t*te  of  Illinois  on  January  2,  1925 |  also  «  license  issued 

to  him  by  the  City  of  Chicago  on  .pril  3u,  1925.  The  proof  shows 

that  this  license  Ml  issued  some  time  in  the  morning  of  pril  50* 

1925  -  "prior  to  the  Banking  of  the  contract  between  the  defendant 

and  her  vendee .*  He  also  introduced  in  evidence  the  following 

instrument) 

"Heal  Estate  Board  sale  contract  between  John  J.  Ready*  Jr., 
as  purchaser  at  the  price  of  4149,000  of  real  eetate  shown 
as  4028-34     he  rid  an  Hood*   and  Bosalie  Heinsohn  as   seller! 
#5,000  earnest  money  to  be  paid.     The  contract  and  the 
earnest  noney   to  be  held   by   i'he   Irving  I  tate    wrings  Bank. 
Broker's  commission  to  be  paid   to  J*  M.  Hammer*     Contract 
dated    .pril  30,  1925* 

{    igned)  John  J.  Heady,  Jr., 

Sy  Joseph  G«   Uormack,  His   fgt..» 
John  J.  Beady,  Jr# 
Kosalie  Heinsohn •* 

The   evidence   shews   th   t  this  instrument  »ss  signed  about  1  o'clock  p»m* 

The  plaintiff   testified   that  the  instrument  of  April  30, 

1928,  was  first  signed  by  John  J*  Heady,  Jr.,  by  Joseph      .  Cormack* 

his  agent,  and   that  at  th&t  time  the  original  contract  and  a  check 

for  $5*000  was  handed  to  the  defendant  and  the  defendant  handed   them 

to  the  plaintiff  and   told  him  to  have   the   contract  placed   in  escrow 

with  the   Irving  I  tats  Bank*   that  the  plaintiff  and   the  defendant  went 

to  the  bank  and  there  John  J*  Heady,  Jr.,   signed  the  contract  and  it 

and   the  check  were  placed    in  escrow  with  that  bank.     The  plaintiff 

further  testified  that  the  defendant  nrtd  not  paid   to  him  the  commission 

or  any  part  of  the  esme* 

The  plaintiff  further  testified  that  he  had  been  in  the 

real  eetate  business  in  Chicago  for  many  years  and   thr-t  at  the  time 

he  received  from  the  defendant  the  exclusive  agency  contract  he  did 

mot  have  a  city  license  and  that  he  did  not  obtain  one  for  the  j9bt 
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1928  until  April  30,   IV. 5,  for    the  re»eon  thnt  when  he  wont   to 
tho  city  hall   in  January   k*  obt   in  a  license  he  found  quite  a 
number  of   people   there   seeking  licensee  and   ae  he  wae  buoy  he  did 
not  wait* 

rticle  III*  par.   581 #   of   the  city  of  Chicago  Municipal 
Code  of  1922    (in  force   in  192ft)  provides  ae   follows*     HIt   shall 
he  unlawful  for  any  person,   fir*  or   corporation  to  engage   in  the 
business  or  act  in  the   capacity  of  a  real  estate  broker  as  herein- 
after defined,  within  the  city,  without  first  obtaining  a  license 
therefor** 

At  one  point  in  the  plaint  iff  %  reply  brief  it  would 
appear  that  he  contended  thnt  ae   this  ordinance  was  not  received 
or  offered  in  evidence  the  trial  court  had  no  right  to  take  cognisance 
of   the  sane.       there  is  no  merit  in  this  contention  ae   the  ordinance 
was  fully  pleaded  by  the  defendant  and  the  plaintiff  in  hie 
replication  conceded   the  existence  of   the  ordinance  and   replied  that 
he  had  complied  with  said  ordinance*       It  was   therefore  properly 
before  the   trial  court* 

The  plaintiff  contend®  that  the  court  erred  in  finding 
the   issues  for    the   defendant  at  the  close   of  the  plaintiff's  case* 

■'he  defendant  contends  that  as  the  plaintiff,   in  March, 
1925*  had  not  procured  a  license  from  the  City  of  Chicago  to  act  as 
a  real  estate  broker,   although  he  was  at   ileal  time  and  had   been  for 
years  engaged    in  the  business  of  a  real  estate  broker,  the  exclusive 
agency  contract  of  Kerch,  1925,   #as  void*     This  contention  ranst     be 
sustained.      (See  i  outhart  v.    Congdon.   197   111.   349 J     stlso  l*Kg«  y* 
City  of     treator,  316   111.  123,  131.)       fhe  defendant  ale©  cites  a 
number  of  oases  that  announce  the  well  settled   rule   that  a  real 
estate  broker  who  has  not   complied  nith  the   ordinance  in  question 
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eannot  recover  for  his  services*     The  plaintiff  concedes   that  the 
license   obtained   on     pril  30,  1985,   cannot  be  given  a  retroactive 
affect,  but  he   contends  that  "the   plaintiff  a  action  is  based   on 
aerrioaa  renderec  after  he   obtained  hie  license  and   la  not  baaed 
on  any  aerrioea  rendered  before  obtaining   the  license,*   and  ha  further 
contends  that  after  the  license  was  obtained  on  April  i   »  he  procured 
for   tha  defendant  a  purchaser  for  hor  property  and  obtained  for  her 
tha  Beady  contract,  and   that  ha  la  therefore  entitled   to  hie  ooanlasion. 
To  this  oontentlon  tha  defendant  answer a  (Inter  alia)   that  tha  plain- 
tiff introduced  absolutely  no  evidence  of  the  value  of  the   services 
ho  rendered  after  he  obtained    the  license  and   that   therefore  he  failed 
to  stake  out  a  prlaa  facie  case.     The  plaintiff  concedes  that  he  did 
not   offer  any  evide.nct;   as  to   Um  r&lue   of  his   services  after  he  ob- 
tained the  license,  but  ha  contends  thai   the  provision  in   the  ex- 
clusive agency  contract  v?h*r#by   the  defendant  agrewS    to  pay  a 
coamisaion  of   three  per  cent   of  the  purchase  price*  fixes  his 
counties  ion.  a  are  unable   to  acquiesce  In  this  oontentlon*     Under 

tha  law  and   the  facte  of   this  case   the  exclusive   sgeney  contract  vaa 
void  and   the  provision  in  question  era  have  no  evidenci  ry  value*     Ac 
tha  plaintiff  failed  to  introduce  any  evidence  &e  to  this  value  of  his 
services  after  he  obtaiaec    the  license,   it  follows   that  he  did  not 
naJce   out  a  prima  facia  case  agwlnst  tha  defendant,  anc   the  judgment 
of  the     uperior   Court  of     ook  County  aruat  bo  affirmed, 

Orldley,  P.  J.,  and  Barnes,  J»»  concur* 
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this  was  rr  actios  ex  sontrac^u,   filed    in  the  Municipal 
Court  of  Chicago  by  The    'teernes   eapany,  a  corpor   tion,   against 
^j&bassy  Hotel     oapaay,  a  corpor   tion,  for  the   purchase  price   of 
son*  ohinaware   alleged  by  the  plaintiff   to  have  been  sola  and 
delivered   to  the  defendant  on  itovea&er  29,  1926*     there  was  a  trial 
by  the  court   without  a  Jury  en«   i   finding  in  faeor   ©f   the  plaintiff 
for  v76.82.     Judgment  was  entered   on   the  finding,  and   this  appeal 
f  ollovod  • 

The  defeat  ant  compsny  becssie   the  owner  of    *he   ^abasey  Hotel 
in  June,   1926,  and   operated   in  corns*  c tion  therewith  the  restaurant  on 
the  preniees  until  October  1,  1^26,  when  it  leased   the  restaurant 
and  the  equipment  therein  to  one  John  V.    .* Connor.       The  latter  paid 
the  defendant   one  nonlh's  rent  and  abandoned   the   WtwyiMt  ?  bout 
January  1,  1927*     He    then  owed   the  defendant  about  ^  19-00  under  the 
lease,  and  the  latter,  under  a  distress  warrant,   seised   the  personal 
property  of      'Connor   th.*t  van  found   in  the  restaurant.     The  plaintiff 
claims  that  curing    .he   tine      *  Connor   occupied   the  restaurant  he 
9nitt*d  tram  lc,    through  one   of   its   salesmen,   the  ohina%are  in 
que e tion,  and  stated   to  the  salesman  th-it  he  ni   eapioyed  by  the  hotel 
as  restaurant  aaa&gfe,,  and   that,  relying  upon  thie   etateaent  of 
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O'Connor*    the   plain; iff  eelivered   the  msrchandise   to  the  restaurant* 

The  plaintiff  concedes   in   its  brief   that  "the  evidence 
farther  discloses   thr  t  e«id   O'Connor  «as  not   »o  employee  by   the 
Hotel     emparny*  but  *se   in  f&ct  ope?   ting   a?  id  restaurant  on  hie  own 
account*  under  a  lease   to  fcta  from  the  Motel  Company  of  the  restaurant 
and  all  equipment,  dated  October  1,   192d,*   and   cl&ins   th t  after  it 
learned   that  O'Connor  had  no  authority  to  bind   the  defendant    that 
the   plaintiff  "then  requested   (the  defendant)   several  times   to  either 
pay  for  the  chinnware  or  rv  turn  the  suae.     It  did  neither*  but*   con- 
tinued  to  uae  the  china*. are   is  ita  operation  of    the   restaurant   there- 
after**    the  plaintiff  company  had   in  the  past  sold  merchandise  to 
O'Connor  when  he  ran  a  restaurant   In  another  place.     Set  manage- r  of 
the  defendant  company   testified    thr- 1    »h©  restaurant  was  operated 
under  the  naae  of  John  f.   u' Connor,  and  it   is  perfectly  clear  fra»   the 
accounts  ef  the   plaintiff  co«p.ny  and   from  certain  letters  written 
by  the  plaintiff   to  the  defendant   th-  t   the   former  recognised    that  its 
claim  for   the   ohinaware  was  against     'Connor  and  not  against   the 
defendant  cox  any.      In  fact*   in  one   of   its  litters  it   states   that  it 
was  conrlneed   that   the   ch^.-ge   should  be  made  against     'Connor  direct. 
Proa  the  letters  of  the   plaintiff   it  plainly  appear*  that  the  position 
ef  the  plaintiff   was,   that  when  the  defendant   aei.ee.  all  the  equipment 
in  the  restaurant  under  the  distress  warrant*  and  whan  it   thereafter 
conducted   the  restaurant*  it  was  in  fact  using  the  ehin&ware   that  had 
been  sold   to  O'Connor  and   that  it  was  no  sore  than  fs-lr  that  the 
defendant  company  should   either  pay  the  plaintiff  for  the  same  "or 
be   fair  enough  to  pack  up  this  neichauclae  in  a  suitable  container 
and  notify  us  when  ear   truck  may  calx   for  it.*     The  manager  of  the 
hotel  testified       "I  newer  saw  amy  of   the     te arses  Company  dishes  in 
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the  restaurant  but  would  not  recognise  then  If  I  had,  I  tiic  not, 
at  any  tine*  promise  to  p»y  the  dedt  of  John  V.  o* Connor.  *  *  *  I 
did  not  toll  hin  that  this  china?are  w«»  there  and  I  -fault]  return  it** 

the  defendant  contends*  and  Justly*  that  it  lo  not  responsible 
for  the  ehinaeare  ordered  by  0* Connor.   hen  the  plaintiff  delivered 
the  chinavare  to  0* Connor*  title  to  the  tn«  passed  to  u* Connor*  and 
wader  the  elrcuaataneea  of  the  present  ease  the  plaintiff  auet  look 
to  o1  Connor  for  the  purchase  price  of  the  nerchandlae* 

the  jndgneat  of  the  municipal  -ourt  of  Chicago  la  toy* r sod 
elth  a  finding  of  facte 

KK1KR3S&  *IT8  A  IT  ISP  IKS  OF  FACTS, 

Orldley*  ?•  J*»  and  Barnes*  J*»   concur. 
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yucnra  o*  facts* 

c  find,  as  ultiwate  facts  la  the  ease,  that  the 
defendant  did  not  purchase   fro*  the  plaintiff  the  Merchandise 
Mentioned   in  the  sir.  tenant  of   elaisi,  nxui  that  the  defendant 
did  not  recelre  fr«e  the   plaintiff   the  said  naxchandiae  met 
did  not  promise  the  plaintiff  to  pay  for  the 
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On  February  16,   19-Ct    the  complainants,  Rudolph  Seskln, 

Ha than  Slitzsteln  and  Herman  Kaplan*  filed  a  bill  in  the  Circuit 

Court  of  Cook  County,  against  the  defend  nt,  City  of  Chicago,  a 

Municipal  Corporation,  to  enjoin  the  latter  "from  making  any 

effort  or  taking  any  steps  or  instituting  any  proceedings  in  said 

Municipal  Court  of  Chic  go  or  elsewhere,*  t©  enforce  an  ordinance 

passed,  by  the  City  of  Chicago  on  Kay  !*•  1926,  entitled,  *An 

Ordinanoe  Licensing  and  Regulating  dealer a   in  Juuk,w  or  any  of 

the  pr or ie ions  of   the   same,   "and  also  free  in  any  say  Interfering 

with,  selecting  or  disturbing  your  orators  or  other  Junk  dealers 

situated   subotanti   lly  an   they  are   from  conducting  and  carrying  on 

their  business  without  procuring  licenses  from  said   City  of 

Chicago,  under  and   pursuant   to  said  ordinance."        On  February  18, 

1928,   the   chancellor  entered   the  following  order i 

"On  notion  of  hurry  8.   Chapman,   end   Chester 
Cleveland,    solicitors  for  complainants,    their  notion 
for  a   temporary   injunction  is  her -by  set  tor 
hearing  on  Friday,   the  24tk  &*y  of  February,    !•      . 
1928,  and   until  fche_dis*oeUi©n_  «£^l<LJ£i*95LJLLi*. 
orde red  th& t"  the'  CI fcy  ofl ^  hie  ago_  be  and   it   i ^  r an t rained 
froa  enforcing,  or  attempting   to_  ^^3JLef^^S~SI£.^?B^Sf.^SL 
l^lJL9*  *#*••—%  ii  inthe  bill  oi_co«plaint  by  pro- 
ceedings _in  £g3g&MJB3U££S3LJ£  otherjei_ge»*      1  Italics  ours.) 
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The  defendant  has  appealed  from  that  order* 

The  complainants  insist  that  the  order  in  truest loa  Is 
act  one  *i'»hin  the  contemplation  of  section  1mm*  chapter  lis.-,  of 
the  Reviecd  I  tatutes,  ant;  that;  therefore  this  appeal  t;hould  be 
dismissed.   There  is  no  merit  in  this  contention*  The  italicized 
part  of  the  order  In  question  is  in  pur  peso  and  effect  a  temporary 
injunction  order  wHhin  the  it  nail  and  intent  of  section  123.  The 
argument  of  the  complainants  that  the  defendant  had  no  right  to  an 
appeal  under  section  123  un«il  the  motion  of  the  compl&inabts,  set 
for  February  Ma  1928,  was  ite«x^   and  determined  adversely  to  the 
defendant  is  also  without  merit*  Under  section  123,  when  the 
temporary  injunction  order  in  question  %e  entered  the  defendant  had 
the  right  to  at  once  take  an  appeal  from  the  ea.-ie,  without  making 
amy  motion  to  dissolve  or  modify  the  order  and  without  reference  to 
the  motion  set  for  February  24,  192S. 

On  this  appeal  it  is  only  necessary  to  cite  the  following 
parts  of  the  ordinance  in  questions 

"3511*  definitions*  The  term  'junto* as  used  in 
this  chapter,  shall  be  held  to  mean  ano  include  old  iron, 
chain,  brass,  copper,  tin,  lead  or  other  base  metals* 
old  rope,  old  bags,  rags,  waste  paper,  paper  clippings, 
scraps  of  woolens,  clips,  bagging,  rubber  and  glass,  and 
empty  bottles  of  different  kinds  ant  ei-ses  when  the 
number  of  each  kinc  or  else  la  le&a  than  one  gross,  and 
all  articles  and  things  discarded  or  no  longer  used  as 
a  manufactured  article  composed  of  or  consisting  of  any 
one  or  more  of  the  materials  or   articles  he  ein  sentionee. 

"The  term  *junk  dealer,*  as  used  in  this  chapter* 
shall  be  held  to  mean  and  include  every  person,  firm  or 
corporation  that  shall  engage  in  the  business  of  buying, 
celling,  bartering  or  exchanging,  or  that  shall  collect, 
receive,  store  or  hold  in  possession  for  tala*  barter  or 
exchange,  any  of  the  things  in  and  by  this  section  d ^fined 
as  junk,  whether  dealing  at  vholesale  or  nt  retail,  or 
as  a  Junk  peddler* 

"The  term  ' wholesale  juak  dealer,*  as  used  in  this 
chapter,  shell  be  held  to  me  en  and  include  every  person, 
firs  or  corporation  engaged  in  the  business  of  buying, 
selling,  bartering  or  exchanging  in  large  nuantitiea,  or 
that  shall  collect,  receive,  store  or  hold  In  possession 
for  sale,  carter  or  exchange  in  large  quantities,  any 
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•f   the    things    in  And  by  this  section  defined   ns  junk; 
provided*    th«t  dealing   in  l^rge  quantities  shall  be 
understood   to  aeon   chat   the  customary  and  usual 
separate    transactions  both   of    purchases   and   sales 
shall  consist   of    the   purchase  or  sale   of  car  load  lots* 
or  lots  of   ten  tons  or  mere  of  metals,  or  lots  of   ten 
bales  or  sore  of  rags,  and   correspondingly  large   lots 
of  any  other  Junk  dealt   in?   and*  provide;    further,   that 
purchasers  of   ale    or  wasts  ratals  in  large   ;,uantitiea 
shall  be  regarded  as  wholesale  junk  dealers  unless  they 
actually  operate  wltnln  the     ity  a  plant  for  the   smelting 
or  refining  of  ouch  as tale* 

•the   tern  *  retail  juak  dealer,*   as  used  in  thle 
cli  pter,   shall  be  held    to  scan  and   include  wsrj  person, 
firm  or   corporation  taat   small  engage  in  the  business  of 
buying,   oellin .■:,  bartering  or  exeh  .n^in.;, ,    or   that   shall 
collect,  receive,   store  or  hold   in  posses   ion  for  sale, 
barter  or  exefc  nge  any  of   the   things  in  and  by   this  section 
defined   as   junk  where   the   uual  and  customary  purchases 
consist  of  quantities  of  less   than  the  amounts   customarily 
purchased  by  «hol<*sale  junk d eal&rs  a*  herein  defined,  or 
purchases  from    -urik  peddlers |  provided,   that  a  junk  peddler 
as  herein  defined    -ho  does  not   occupy  premises  leased  or 
purchased  especially  for  the  purpose  of   such  business  shall 
not  be  de eared  a  *  retail  Junk  dealer'   under  the   terms  of 
this  ordinance*  *   *  * 

"3512,  *  *  *     Ho  person,  firm  or  corporation  licensed 
under  the  terms  of   this  ordinance   as  a  retail  Junk  dealer 
Shan  be  permitted   under  his  or   its  retail  dealer*  s 
license   to  purchase   junk,   as  defined   in  this  ordinance, 
from  another  retail  fsjafc  dealer,   or    to  purchase  Junk  in 
c.rload   lots  or   in  l-.rge  quantities  ss  defined  herein; 
provided    th<.t  any  retail  junk  dealer  that  desires  to 
purchase  junk  in  such  manner  or   such  quantities  may 
secure  a  separate   license  as  a  le  juk dealer  if 

the  vhelaeale  business   is   c&rred   on  entirely  distinct 
frosi  the  retail  business,  as  hereinafter  provided.     *  *  * 

"3520.     License  fee.     the  annual  license  fee  for  a 
retail  jtL'k  dealer   shall  be   two  hundred  dollars.     The 
annual  license   fee  for  a  wholesale  junk  dealer  shall 
also  be   JBpgsj  huadrec    collars,      -very  Jusk  dealer,  whether 
wholesale  or  retail,     ho   shell   o^rste  a  Junk  snagon  or 
junk  boat   in  connection   sits  his  business  shall  pay  the 
sua  of  fifteen  dollars  annually  as  a  license   fee   therefor 
to   the   wily  Collector*       &  separate  license  shall  be 
obtained  for  each  and  every  junk  wagon  used   in  such 
business.      ill   licensee;   shall  empire  on   the     1st  day  of 
:  eceaber   of    the  year  In    Jhieh  they  are   issued.** 

in  the  bill    the   complainants  allege    (inter  alia)   that 

they  are  aad  have   been  for  some  time  engaged   la  "what   is   eosneonly 

known  aad  unoe^t^   t0  ^   the  i%mk  ^j.,,.,.   tft&t   tlwlr  plaO0J| 
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of  business  sxe  euaH,    their  equipment  of   little  value;   that  their 
stock  on  hand  varies  in  value  wie   amounts   to  about  $800  to  S250  for 
each  of  tvo  of   them  and   that  it  doss  not  exceed  §#0  as  to  the   third  | 
that  thoy  employ   little  or  no  regular  help}   that  their  businecs  con- 
sists in  the  purchase   of  scraps  of   rings  and   old   iron  nm.  other  dis- 
carded material*,   the   picking,  separation  and  classification  of  the 
same*  and  the  anlo  of   these  mat*  rials  in  bundles  and  bales t  that  at 
the  time  of   the  passage  of   the  oroln&nee  there  were  approximately 
250  dealers  in  Junk,      ithin  the  <ief  xnition  of  the  scam   in  the 
ordinance,   in  the  City  of    Bhja4Mge>|    that   the  business  of   these  dealers 
varies;  that  some,  like   the  complainants,  do  a  business  of  from  #5000 
to  $1* f 000  a  year,  and  oth&rs  do  a  business   of   from  £900,000  to 
91,000,000  a  year i   that   the  license  fee  for  a  retail  and  wholesale 
junk  dealer   is  fixed  by  the  ordinance  at  $200  per  year;   that  the 
definition  of  junk  contained   in  the  ordinance  was  not  warranted  by 
the  statute  and  that   i I  goes  far  beyond   the  meaning  of   the  vor  d  junk* 
The  complainants  further  allege  that  to  eh  rge   them  the   same  license 
fee  as  largo  dealers  makes   the  ordinance  unreasonable,  unjust, 
oppressive,  confiscatory,  discriminatory  and  prohibitory  $   that 
there  are  200  cases  pending   In  the  Municipal  Court  of  Chic  go  in 
which  the  defendant  seeks  to  have  different  persons  fined   for  the 
violation  of   the  ordinance   in  not   taking  out  licenses*   that   the 
defendant's  officers  threaten  other   like  proceedings  and   that  the 
bill  is  filed   on  behalf  of   the  complainants  and   ftU  junk  dealers 
similarly  situated.       The   complainants,   on  March  13,  1924,   filed  an 
amendment   to  the  bill*   in  which  they  allege   th  t  they  rarely,   if 
ever,  have  a  separate  transaction  consisting  of  either  a  purchase 
or  sale  of  a  e*rlo*d  lot,  or  of  ten  tons  of  metals  or  of  ten  bales 
•f  rags,  but   that  their  usual  and  customary  purchases  do  net  exceed 
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one   ton  of  metals  and  one  bale   of  ragst   t'iat   their  usual  and 
customary  sales  are  not  ever  two  toas  of  metals  and   fire  bales  of 
rage  and   th?*t   It  would  bo  practically  impossible  for  thea  to  c*rry 
on  their  businesses  if   they  *ere  obliged    m  accumulate  larger  lotst 
that   the  only  persona  *ho  purchase  from  «hea  bfi  dealers  in  junk, 
soao  of  whoa  purchase   in  large  lots,  but  ao&t  of  whoa  purchase*  as 
a  rule,   in  lesser  aascunts,  and   th&t   therefore   the  ordinance  deprives 
the  coapleinaats  of   the  onlj  market  for   their  product  by  prohibiting 
the  wholesale  junk  dealers  f rem  purchasing  in  less  quantities   than 
oar lead   lots*  or  tea  tons  of  metals  or   tea  bales  or  more  of  rags 
and   correspondingly  l^rge  lota  of  other  materials  defined  as  junk 
by  the  ordinance*       the  amendment  further  alleges  that   the  ordirianee 
is  indefinite  and  uncertain  BJM    th..- ■%  its  meaning  cannot  be  ascertained} 
that    the  provision  regarding  wholesale  junk  dealers  she  operate  a 
plant  for  smelting  or  refining  metals  ie  vague,  and   that   it  is  die- 
criminatory  in   that  it  does  not  exclude  purchasers  of  junk  other 
then  ratals  who  operate  plants  for  the  manufacture  of   cloth,   paper* 
roofing  and   other  products* 

The  defendant   contends   that  the  question   to  be  determine 
oa  this  appeal  is  whether   the  ordinance  of  May  1*,  1926,  is  valid 
or  invalid,     the   complainants  insist   that   the  question  for  deter- 
mination is  "whether  the  chancellor   improperly  exercised  his  dis- 
cretionary power   la  entering  the  oxder   la  question, *   and  that  unless 
it  olearly  appears   that   he  has  done  so  the  order  snould  be  affirmed* 
The  bill   is  drafted  upon  th©   theory  th^t   the  ordinance   in  question 
is  invalid.       The  rule  is  that    the  court  may  grant  &  preliminary  in- 
junction to  maintain  the   status  gag  aatJH  irremediable   injury  will 
result  from  some  threatened  action  before    <ihe   right  is  determined* 
but  it  1c  essential  that  the  bUl  make  out  a  oriaa  facie  case   for 
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final  relief  by  alleging  facte  which*    if  proved  and  sot  controverted, 
will  entitle   the   con.pl*  inant   to  relief.      (Baird  ▼•   Coasiunlty  High 
Sehool  Slstrlct.  104    111*  !*••  529.)     The  question  for  us  to  determine , 
therefore,   is  whether  the  ordinance  of  Kay  19,  1926,   is  valid  or 
invalid • 

The  defendant,  under  clause  95  of   section  1  of     rticle  V 
of   the     it  lea  end  Villages     ct  is  given  the  po«er   "to   tax,  license 
and  regulate   *   *   *  Junk  stores  and  yards,  *  *   *  and  to  direct  the 
location  thereof."       The   sc&pl&inante    insist  that   the  potter   thus 
delegated   is   to  *  'tax,  license  and  regulate*    things*  vis*   junk  stores 
and  yerdsi  not  persong,  businesses  or  occupations."     Statutes  must  he 
given  a  re   tenable   interpretation,   and  we  are  of  the  opinion   that  it 
would  be   impossible  for   the  defendant   to  tax,  license  and  regulate 
Junk  stores  and  yards  unlet  <   it   also  had    the  authority   to  regulate 
persona  who  conduct  the   same.     &s   to  the  present  contention,   *e   think 
the  case  of      lty  of  Chicago  v.  Ornate in,   S23  111.  258,   is   in  point. 
The  clause  of   the  act  involved   in  that  ease  provided   that  the  city 
counsel   shall  have  power  *to  tax,  license  and  regulate  auctioneers," 
etc.,  and  the  court  held   that   the   purpose   of  the  enabling  act  nan  to 
grant   to  cities  authority   to  regulate,  among  others,  the  business   of 
selling  goods  by  auction.     There  is  no  merit  in  the  present  contention* 

The  complainants  contend  that   'the  ordinance  is  so  un- 
reasonable,  oppressive  nnjd  discriminatory,   if  not   confiscatory, 
that   it  should  be  cccl  red    to  be  void."      It     ould  be  <*uite  impossible 
within  the  limits  of  an  opinion  to  follow   in  eietsil   the  entire  argument 
of    the  complainants  in  support  of  the   instant   contention.       e    shall 
refer,  however,    >o     hat   seen     to  as  to  be  the  m- jor  points. 

The  complainants  state   that  "the  obnoxious   sections  of 
the  ordinance  nfen   those  pertaining   to  the  granting  of  licensesand 
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the  business  which  '-he   licensee   is  licensee    to  Oo."      "hey  contend 
that   "the   city   council,    under   the   power   delegated   to  it    to   tax, 
lieense  an**   regulate  junk  shops    j»d  yards*   could  not  by  definition 
or  declaration  sake  a  ne«  creation  and  tmla   it  junk  and   then 
license  and   regulate   this  new  creation."      In  eupperi.   of  this  con- 
tention  the   complainants  argue   that  "the  ordinance   of  liay  19*   1926, 
has  attempted   to  declare  or  define  that  to  be  junk  which  is  net  and 
never  *a*  junk)   and    to  tax,   license  and   regulate  junk  as  created 
by  the  ordinance)  and   not  what   is  in  fact  junk."     When  the 
definition  of    the   tens  "ju&k*   as  used  In  the   ordinance   is  con- 
sidered in  the   light  of  the   dsfiniiione  given  by  the  stands t6 
dictionaries*   taxt  booke  ?ind  judicial  c  sees,    it  accesses  apparent, 
we  think,   that   there   is  not   the  slightest  &«rit   in  the   instant 
contention*       Counsel  for  the  eomplaim-nts  have  not  pointed  out   to 
us  anything   that   la   imeluded   in  the  definition  of   junk  in  the 
ordinance   that   would   not  be   considered  junk  under  the  definitions 
given  in  the     bore  authorities* 

The   complainants  contend   that    there   is  discrimination   in 
the  ordinance  ia  that    assail  dealers  are  subject    to  the  ssate  license 
fee  as  large  dealers*  and  retail  dealers  are  subject  to  the  tsame 
license   fee  as  wholesale  dealers I  and  the  complainants  further 
contend   that  "the   terse  and  regulations  of   this  ordinance  are  so 
obviously  and  grossly  unreasonable  and  discriminative  ae  to  Justify 
and  require  the  court   to  hold   that   the  city  council  exceeded  its 
power   in  passing  it**     ww"  are  of   the  opinion  Hess   the  ruling  in 
the  case  of  Mc^r^th  v.   City  of   ihioa^o*   309  111*  515,  end   the 
reasons  advanced  by  the   court   in  suppo;  t   of    the   msJfli  J  ully  answer 
the  first  contention,  and  adversely    to  the  complainants*      In 
reference   to  the  present  contention  it  must  be  remembered   that  it 
has  been  frequently  held    (tost   the  huslneoa  of   a   retail  junk 
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dealer,  eapeci   lly   la  &   large  city,   io  an  appropriate  object  of 
police   su^ervieion  because   of    the   opportunities   it   often  h?  ords 
for  the  disposition  of    stolen  property,   anc    .he  purpose   of 
regulation,   as  sell  as   that  of  revenue,  nuet  he   eeufjidered  in 
determining  the  question  as    to   whether   or  not   the   license  fee  as 
to  retail  junk  dealers  is  fulr  ana    reasonable*     For   is   there  nserlt 
In   the  contention   kfcftt    -here  is  gross  and  unr«   sonahle  discrimination 
in  the  ordinance  bees  use  the  regulations  are  sore  rigid   in   the   case 
of  retail  a eslers  than  in  the  case  of  wholesale  dealers,  ^hile   the 
Kate  rials  handled  are   the   s  as.      M  was  stated   la   the  case  of  City 
of  Chicago  v.  Loseathal,     42  111,  404,  40d,   regulations  that  night 
be  entirely  proper  as  a  police  regulation   in  the  case  of  the  keeper 
of  a  junk  shop  *here   junk  is  bought  anc    sold   in  snail  quantities, 
if  applied   to  a  wholesale   dealer  sfrfU  he   impracticable  and  burden- 
some and   an  unreasonable   interference  with  the  business  of   the  latter. 
(S««   also   ^molenetar  v.   City  of   Chicago »    14ft   111.   131. 

The  complainants  argue   that  by  the   terns  of   the  ordinance 
the  retail  dealer   is  prevented  from  selling   to  the     holesale  dealer 
and  that   the  complainants  are  thereby  deprived  of  an  ordinary  and 
usual  market  far   the   sale  of   their  merchandise.     We  hare  given  care- 
ful consideration  to  this  contention  and  we  are   satisfied   that  a 
reasonable   interpretation  of   the   teraa  of  the  ordinance  does  not 
justify  such  a  contention* 

The  ordinance   in  question  in  the  present   case  ma  before 
the  supreme     ourt  in  the  c*se  of  City  of   S^llMl  Y"     d&lman,  326 
111*  58*        In  holding   the   ordinance  valid  the  court  said;     "So  far 
aa  we   are  able   to  see,    the  licence  provision  of   the   ordinance  and 
the  classification  of   junk  4M&fl£l  BIN    neither  unreasonable, 
oppressive,  discriminatory  nor   eosf  iseatory.'1        hile   that  decision 
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1b  aot   res  atljadloa-ta  as   to   the  preaeat  eaue »  nevertheless*  it 
must  he  given  groat  weight    la  deciding   the  tssjor  ^uesUon   In   the 
present  proceediag. 

After  &  careful  consideration  ef  ell   the   contentions 
raised  by  the   complainants   is  support   ef   their  arguaant   that  the 
ordinance   la   question   ie   invalid,   99  hm  reached    the   conclusion 
that  it   le  valid   anc    UM)    therefor*    the  bill  ef   the  ceaplainants 
did  not   asare  out  a   prltae,  facie  ce.se  for  finel  relief,  an-i  M  hold 
that   the   chancellor  «»e  aot  aajnrastee1    In   satsringr  the    terpornry 
injuaetioa  order.     The   order  of   the  Circuit  veurt   of  -ok  County, 
of  February  13 »   152a »   is   therefore  reversed* 

Grldley,     :*   J.,  and  Barnes.  J*,   concur* 
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MR.  PRESIDING  JUSTICE  HOLUOM  delivered  tb«  opinion 
of  the  oourt* 

On  January  ft*  1934,  the  complainant,  Harold  £• 
Leopold,  made  his  promissory  note  for  the  sum  of  : 16,030,  pay- 
able six  months  after  date,  to  his  own  order  and  by  him 
endorsed  and  delivered  to  the  State  Commercial  a  Savings  B?nk, 
together  with  collateral  seourity  consisting;  of  2c?,   shares  of 
the  preferred  capital  stock  of  the  Regere  Pal*  Apartments 
Building  Corporation,  evidenced  by  certificate  So,  343,  of  the 
par  value  of  $100  per  share.  The  defendant  Milwaukee-Western 
State  Bank  acquired  said  note  and  collateral  when  it  took  over, 
under  an  or  et   of  the  Cirouit  Court  in  a  certain  proceeding 
instituted  by  the  Auditor  of  Public  Accounts  of  the  State  of 
Illinois,  to  wand  up  the  affairs  of  said  Stats  Commercial 
*  Savings  Bank,  all  of  the  asssts  of  said  State  Commercial  & 
Savings  Bank,  of  which  said  note  of  complainant  *ith  its 
collateral  was  a  part. 

Ths  bill  in  this  oass  was  filed  by  complainant  to 
enjoin  the  defendant  from  asserting  any  ol-ia  under  naid  note 
or  title  to  ths  collateral  deposited  therewith,  end  lnifir  alia. 
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prayed  as  follows:  "that  said  defendant,  its  officers,  etc, 
**  may  be  temporarily  enjoined  by  a  restraining  order  •  *  * 
from  transferring,  disposing  of,  selling  or  hypothecating  the 
said  note  *  *  and  the  said  collateral  therein  described  until 
the  further  order  of  the  court;  that  upon  a  full  hearing  *  *  • 
that  the  court  aay  order,  decree  and  direct  the  said  defendant 
to  return  the  said  note  to  your  orator  and  the  said  collateral 
therein  desorlbed,  and  that  a  permanent  injunction  may  be 
issued  in  the  usual  form  perpetually  restraining  the  said 
defendant,  its  officers,  etc*  *  *  from  in  any  way,  directly  or 
indirectly,  transferring,  selling,  disposing  of  or  hypothe- 
cating said  note  and  the  said  collateral  therein  described," 
and  for  other  and  further  relief* 

At  first  defendant  interposed  a  general  demurrer, 
which  was  overruled,  and  thereupon  defendant  answered  the  bill, 
denying  all  of  the  material  allegations  of  said  bill,  which 
would,  if  maintained,  entitle  complainant  to  a  cancellation  of 
said  note  and  a  surrender  of  the  collateral  deposited  with  it* 
Upon  a  full  hearing  before  the  chancellor  there  was  a  finding 
in  favor  of  defendant,  and  complainant Js  bill  was  dismissed  for 
want  of  equity,  and  he  brings  the  record  here  for  our  review  by 
appeal,  contending  for  reversal  that  the  decree  is  contrary  to 
the  weight  of  the  evidence,  to  law,  equity  and  good  conscience; 
that  the  Ciromit  Court  erred  in  dismissing  the  bill  for  want  of 
equity  and  in  denying  complainants  prayer  for  relief,  and  in 
refusing  to  enter  a  decree  in  accordance  with  the  prayer  of 
said  bill* 

Complainant  strenuously  contends  that  the  relief 
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prayed  should  be  granted  for  the  reason  that  hie  115,000  not©, 
above  recited,  was  given  without  consideration  and  for  the 
accomodation  of  the  bank,  and  with  the  understanding  and 
agreement  that  In  due  time  the  note  and  collateral  ^ould  be 
returned  to  him  without  payment. 

The  $15,000  note  hereinabove  mentioned  is  the  note 
involved  in  this  litigation,  but  preceding  the  transaction 
In  which  the  complainant  gave  the  115,000  note,  he  had  depos- 
ited with  the  State  Commercial  &   Savings  Bank  as  collateral 
security  $25,000  of  bonds  of  the  S-t»  Finance  Corporation. 
(Sompl&inant  was  a  stockholder  and  director  of  the  State  Com- 
mercial &  Savings  Bank  when  the  #35,000  *orth  of  bonds,  here- 
tofore referred  to,  had  been  deposited  with  the  bank,  Leopold 
was  also  a  member  of  the  finance  committee.  He  was  a  stock- 
holder and  director  in  the  bank  in  January  1933,  but  resigned 
as  director  on  February  6,  1933* 

The  State  Commercial  i  Savings  Bank  in  November 
1931  suffered  an  impairment  of  its  capital,  as  developed  by 
an  examination  of  the  bank  made  by  the  Auditor  of  Public 
Accounts  of  Illinois,  Such  examination  disclosed  a  deficit 
in  the  neighborhood  of  $300,000,  and  Mr,  Henry  Savage,  ohief 
examiner  in  charge  of  the  Chicago  office,  called  in  its 
directors,  and  as  a  condition  to  its  continuance  in  business 
required  them  to  sign  an  indemnity  agreement  indemnifying  the 
depositors  and  creditors  of  the  bank  against  all  loss  up  to 
1313,000,  until  some  future  time  when  some  other  provision 
could  be  made  to  replace  the  bank's  losses.  The  actual  losses 
at  that  time,  as  subsequently  determined,  were  approximately 
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$846,000,   The  guaranty  signed  by  the  direct ore,  including 
Leopold,  plaoed  the  loesee  at  $313,000,  although  the  deprecia- 
tion account  of  the  bank  in  January,  1923,  choired  such  loesee, 
as  charged  off  by  the  bank,  at  $245,327.86.   In  January,  1022, 
in  the  conference  with  Mr.  Savage  of  the  State  Auditor1 s  office, 
the  bomrd  of  directors  approved  by  Savage,  was  elected,  and  it 
was  agreed  to  place  new  securities  and  assets  in  the  bank  for 
the  purpose  of  discharging  the  deficit  and  relieving  the 
directors  of  the  guaranty  executed  by  them.  Leopold  was  one 
of  the  new  directors.  Prior  to  the  election  of  the  directors 
Savage  called  ell  of  those  to  be  elected,  including  Leopold, 
to  his  office  explaining  the  entire  situation  to  them,  and 
it  was  then  agreed  that  the  bank  should  be  rehabilitated  by 
placing  £246,000  of  aoney  and  securities  in  the  bank, 

Savage  testified  that  "Those  securities  were  not 
at  the  bank.   They  were  proposed  to  be  put  in  the  bank,  Sobody 
said  anything  with  reference  to  any  oonditione  that  were  t© 
be  imposed  upon  the  deposit  of  those  securities,  Walter 
Stein  said,  •we  offer  these  assets'  as  disclosed  in  that 
schedule  that  he  gave  to  the  bank.  At  the  meeting  of  January 
26,  1933,  Mr,  Guernsey,  Mr.  Adams,  Mr.  Leopold,  fcr.  Russel 
and  myself  were  present,   I  told  these  gentlemen  there  present 
the  details  of  the  plan  about  putting  these  securities  in  the 
beak  to  take  out  the  securities  that  were  objected  to,  and  in 
which  this  agreement  wae  given  as  a  security,  in  order  that 
the  bank  might  continue  to  do  business  at  that  time,   I  told 
them,  Mr,  Leopold,  Mr,  Guernsey  and  Mr.  Adams,  that  the  Auditor, 
who  was  then  present,  would  agree  to  the  plan  and  that  the 
department  would  depend  upon  those  three  gentlemen  for  the 
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proper  conduct,  of  the  bank*  That's  the  substsnee  of  that 
conversation.  Mr*  Russel  was  Auditor  of  Public  Accounts  for 
the  State  of  Illinois.   I  don't  think  that  the  gentlemen  In 
question  had  been  eleoted  directors  at  that  time.   I  think  the 
regular  annual  meeting  was  to  be  in  January,  the  early  part  of 
January,  and  it  was  delayed  until  the  latter  part,  I  think  the 
30th  or  possibly  the  31st  of  January.   I  don't  recall  but  1 
know  it  was  postponed.  Each  one  of  them  replied  that  they 
would  accept  those  conditions  and  carry  out  the  plan.* 

In  accordance  with  that  agreement  Leopold  was 
eleoted  a  director  in  January,  1932. 

Among  the  securities  thus  proposed  to  be  placed  in 
the  bank  were  the  $25,000  8-Xi  Finance  Corporation  bonds  of 
Leopold.  There  is  some  dispute  as  to  the  conditions  under 
which  the  bonds  were  received  by  the  bank.   The  bank's  records 
show  that  the  bonds  were  purchased  by  the  bank.  There  was  a 
debit  ticket  which  evidenced  the  purchase  by  the  bank  of  the 
$35,000  bonds  January  34,  1933.  On  the  same  date  there  was 
opened  in  the  general  ledger  of  the  bank  a  special  depreciation 
aocount  to  which  was  credited  various  securities  aggregating 
$346,553*38  deposited  by  Salter  Stein  in  accordance  with  his 
agreement  with  the  Auditor.  The  total  Included  Leopold's 
S-L  Finance  Corporation  bonds.  The  securities  ledger  of  the 
bank  also  showed  that  those  bonds  were  purchased  by  the  bank  on 
January  34,  1933,  and  thereafter  until  the  giving  of  the  note 
and  securities  in  question  in  this  cause,  they  were  so  carried 
by  the  bank  and  so  reported  to  the  State  Auditor  of  Public 
Accounts,  fvery  record  of  the  bank  and  every  report  submitted 
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to  the  Auditor  of  Public  Aooounts  by  the  bank  treated  the  bonds 
as  asset 8  of  the  bank,  purohaaed  by  the  bank  in  the  usual  way 
above  indicated. 

Leopold  many  tines  demanded  of  waiter  Stein  a 
return  of  the  8-L  Finance  Corporation  bonds  to  him.  No  demand 
was  ewer  made  upon  the  bank  for  the  return  of  the  bonds,  nor 
upon  any  one  connected  with  the  bank  saving  Walter  Stein.  By 
arrangement  on  January  3,  1924,  between  WalteT  Stein  and 
Leopold*  an  agreement  was  entered  into  by  ^hioh  the  bank 
loaned  115,000  to  Leopold  upon  his  note  in  that  sum,  being  the 
note  involved  in  this  suit,  together  with  the  collateral 
security  given  therewith.  This  transaction  was  entered  upon 
the  books  of  the  bank  as  follows:  The  discount  ledger  of  the 
bank  showed  that  on  January  39  1934,  a  loan  was  made  to 
Leopold  maturing  in  six  months  for  the  sum  of  115,000,  and 
on  that  date  a  check  issued  to  him  to  cover  that  loan.  The 
cashier's  check  in  the  sum  of  $16,000  was  then  Issued,  payable 
to  the  order  of  Leopold,  and  a  depoBit  slip  was  made  out  at 
ths  same  time,  and  the  115,000  cheek  was  deposited  by  Leopold 
in  his  account  with  the  bank.  The  liability  ledger  of  the 
bank  showed  the  loan  to  Leopold.  The  ledger  account  of 
Leopold  showed  a  deposit  of  #15,000  in  his  account  on  January 
3,  1924,  and  a  withdrawal  of  that  sum  on  the  same  day.  Leopold 
signed  a  check  on  his  aooount  with  the  bank  in  the  sum  of 
$15,000  payable  to  the  State  Commercial  &   Savings  Bank,  and 
delivered  it  to  Mr.  Golden,  the  cashier  of  the  bank,  who  handed 
Leopold  $1 5,000  of  the  S-L  Finance  Corporation  bonds,  and  the 
remaining  |10»000  were  thereafter  delivered  to  Walter  Stein. 
A  credit  slip  covering  the  transaction  recited  a  sale  of  the 
bonds  to  Leopold.  xhe  records  of  the  bank  show  that  Walter  Stein 
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paid  $10,000  for  the  remainder  of  the  S-L  Finance  Corporation 
bonds,  which  were  sold  to  him  by  the  bank. 

On  February  20,  1924,  the  Auditor  of  Public  Accounts 
filed  a  bill  in  the  Circuit  Court  of  Cook  County  for  the 
appointment  of  a  receiver  to  wind  up  the  affairs  of  the  State 
Commercial  *  Savings  3ank.  The  receiver  was  appointed,  zr& 
among  the  assets  was  the  note  and  collateral  of  Leopold  now 
in  controversy.  Subsequent  Proceedings  were  bad  in  said 
winding-up  suit  that  the  bank  was  liquidated  and  under  an 
order  of  court  all  of  its  assets,  amon;  which  was  the  note  *nd 
collateral  of  Leopold  in  controversy,  sold  and  transferred  to 
the  defendant  bank,  and  under  such  sale  the  defendant  claims 
the  title  to  the  Leopold  note  and  collateral. 

Leopold  testified  that  the  transactions  with  the 
State  Coataerclal  I   Savings  Bank  were  simply  for  the  accomo- 
dation of  the  bank,  and  that  he  received  no  consideration  for 
either  of  the  transactions. 

Leopold  as  a  stockholder  and  director  of  the  State 
Commercial  &   Savings  Bank  was  financially  responsible  to  the 
creditors  of  the  bank  for  depreciation  of  the  capital  stock 
of  the  bank  and  of  its  assets.  This  was  a  liability  which 
under  the  agreement  above  recited,  was  met  by  the  directors 
at  the  time  when  the  $£5,000  of  bonds  were  given  by  Leopold 
at  assets  of  the  bank  toward  paying  its  liabilities.  That  was 
a  sufficient  and  a  good  and  valid  consideration  moving  to  him 
from  the  bank  for  his  note  and  collateral.  This  transaction, 
Leopold  ratified,  when  he  gave  the  note  *nd  collateral  in 
question  in  this  suit,  and  received  back  the  |25,000  of  bonds 
of  the  S-L  finance  Corporation,  and  the  books  of  the  bank 
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categorically  show  that  the  transaction  Involved  in  the  -15,000 
note  in  question  was  a  loan  by  the  bank  of  that  amount  of 
money  to  Leopold*  Contemporaneous  verbal  agreements  with  the 
bank  or  with  its  officers  contrary  to  the  conditions  of  the 
note  are  not  available  at  a  defense  to  defeat  a  recovery  in 
accords nee  with  the  terms  of  the  note  signed  by  him  and  the 
collateral  deposited  as  security  therefor. 

___JJnder  the  evidence  given  on  the  trial  and  the  un- 
disputed facts  appearing  in  the  record,  the  plaintiff  Leopold 
was  estopped  to  question  the  bona  fides  of  the  transaction 
between  himself  and  the  Stat®  Commercial  &   Savings  Bank  or 
its  binding  force.  To  hold  otherwise  would  defeat  the  very 
object  which  was  desired  and  intended  to  be  attained  by  all 
the  parties  in  interest,  which  was  to  make  good  the  depleted 
assets  of  the  bank,  and  would  in  effect  result  in  fraud  upon 
the  bank's  creditors*  The  deficit  was  made  up  by  the  dir- 
ectors under  the  direction  and  with  the  consent  of  the  State 
Auditor  of  Public  Accounts,  in  faith  of  which  the  bank  was 
allowed  to  continue  to  do  business,  and  in  so  doing  Leopold 
simply  voluntarily  bore  his  share  of  the  responsibility,  which 
if  the  bank  had  been  closed  at  that  time  he  might  have  been 
compelled  to  do  by  action  in  the  courts* 

In  Handler  v.  Drum  et  ?<!.  »37  111,  App.  587,  it  is 
stated  as  a  general  rule  that  a  party  to  a  written  contract 
may  not  contradict  the  terms  of  the  contract  by  parol;  that  a 
defendant  In  an  action  an  a  note,  unconditional  in  its  terms, 
can  not  show  by  parol,  even  as  against  the  payee,  that  the 
parties  bad  an  understanding  that  the  contract  w«?3  in  fact 
conditional,  and  further,  that  an  agreement  that  the  note  in 


*»   §   "• 
i«r««A    ***>    1*    ifejptf    »-**     «tf   AMI   *    »«W   ISO it»*Bp   At    a*  OB 

%M  dttw  atawmmr&ti  ta4?w  taaai&ftfoojBafac  I  y^nea 

srf*  to  r .*< ■•  stibnoo  *rfa   oi    n.3T#.too  ataottio  a*  :o  an«tf 

ai  t  »  faataJb  ai  $80*1*1-  jb  bm  aXtfaXXirro  toa  9X&  »&on 

:.    SO    b»«M«KXI*fc    I«T»?fiJ  AOfc 

aft  *e  ~iav2&  Boaofciva  *<tt  Vaaal 
ft/  **  ail  J  *i  jjaii **W«  afaat  »aJ;«t»il> 

oalfroaaam;?  ae*?    to  &*&**  **tfWf  *j<t  «oi*$«;./p  o;/  Xvacc©*«*  am 

to  :*ff.*w  *8**v«fi    i  iftl&caawaS  *?»*S  our  fee*  iinaala!  a«>av**«* 

ft  fcXiiaw  aaavsacMx  a*l 

as*  bvtlMto  a#*  doltte   taafcoo 

b*#*X«;aJb  arft   boo-,?,   »,■***.   o#  »j»w  ai  «X   o*i^-r*5   art* 

oocw  I  >vja  '♦   oX  #  Mao*  bos    ,.-{e*o' 

<*  ^rf  ra  aftaa  ««r  ttol'\»b  *dl      .atefrXfcaTO  s'^urtf  *rff 

•tatl  tfaaswoo  *'  iioa  aeX3-aa?X.b  arfi  Ta&u/  aiofoe 

•jsw  io.ctf  nrfy  aoXrfw  lo  rf^ijst  aX   4.s;»rifoooA-   oXXtfitf  to  io/XIujA 

a.*   ,«aaaJtaf/tf  ob  .  ^aoo  o#  bairoXI* 

oelrfw    ,  .aooca*?  aJl*  la  attfifat  lid  rfruricnr   tX^sXt 

n»*d  avoft*  *fl*x&  ari   writ  #*£*  r»  *••*£»  «o«tf  tori  ataaa*  art*  IX 

If  aaiJo*  Xrf  «"*o  o*  ftaXXaqraaa 

r.*xt*o  a  1  0*  \v  bXxrr   Xircaaas,  «  «*  *>* 

1  la  i    \tm       fcf   ■       -'.too   >di  it     .-»■:•.;  Mff  Nilanttsai    I   ■..  faaj 

,»•«»*  s£2  fil    Imo  Uifcroonw  ^atoo  o  oa  aoXJaa  n.  fc/reTtai 

ari*  tf.*"i t  t*oTaq  arf*  tftaXas*  «a  h»t*  ,icv-u?  y^  *«-rf«'  *a*  oaa 

000  art*  **rf*  .i-Tlfcojp^oTstf.-.    aa  ha  i  *>*iii&<i 

at  R.toi  nrit  #ns«oaTsa  flf   #atf# 


-  9  - 

question  was  not  to  take  effect  until  sufficient  dividends 
had  been  declared  upon  the  shares  of  stock  in  consideration 
of  which  the  note  was  given,  to  amount  to  the  face  value  of 
the  note,  with  interest,  did  not  make  the  delivery  of  the 
note,  but  merely  its  payment  conditional,  and  consequently 
parol  proof  would  not  he  received  to  contradict  the  express 
terms  of  the  note.    First  National  &&JT.   Hoi  sen.  345  ibid, 
75. 

la  §iSIR  ▼.  MP  Donald,.  190  Psq.  221,  it  is  said? 

"The  conceded  purpose  for  which  the  sale  was  made 
and  the  note  given  was  that  the  bank  might  be  allowed 
to  continue  business.  There  was  an  Impairment  of  the 
bank's  assets,  for  which  the  bank  could  have  been 
closed,  and  in  order  to  relieve  that  embarrassment  and 
to  insure  the  bank's  continuance  in  business  the  dir- 
ectors, at  the  direction  of  the  superintendent  of  bank*, 
purchased  said  bonds  and  executed  said  note.  This  was 
done  to  bring  up  the  amount  of  the  bank's  depreciated 
capital  to  the  standard  fixed  by  the  superintendent  of 
banks.  That  of  itself  constituted  a  valuable  consider- 
ation for  the  note.  It  has  been  held  by  numerous  author- 
ities that  a  aote  or  bond,  executed  by  the  directors  of 
a  bank  to  make  good  an  impairment  of  the  tank's  assets, 
so  that  the  bank  may  continue  in  business,  is  based  upon 
S-JS11*  °2!ld,J?tl;nt  Sfcordfo  v.  Stanton.,  89  ttinn.  511, 

!!/•  J*   i°5t;  „*KA  V*  &&2JU  78  E  Y.  588,  34  Am.  Rep. 
567$  gtrphv  v.  Qumaor,  18  Colo.  4pp.  183,  70  Pao.  800: 
!***  B|»7of  Salt  Lake  City  v.  Kelson.  38  Utah,  169  111. 
F  ac.  907. 

This  Is  a  pertinent  authority  as  applied  to  the 
controversy  in  the  instant  case.  A  quite  recent  case  of 
Stste  Bank  of  ^est  r'ullapja  v.  Hovnanlan,  350  ill.  App.  144, 
is  on  fact  and  legal  principle  in  all  of  its  controlling 
features  analogous  to  the  case  at  bar.   It  involves  the  same 
contention  under  comparatively  similar  conditions  to  that  of 
the  case  at  bar.  It  involves  a  note  given  by  a  director  of 
the  bank  with  others  for  the  purpose  of  making  good  the  worth- 
less paper,  a  part  of  the  assets  of  the  bank.   hat  was  done 
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was  done  under  the  direction  and  supervision  of  the  State 
Auditor  of  Public  Accounts,  and  it  was  given  for  the  purpose 
of  making  good  the  depreciated  assets  of  the  bank.   In  that 
oase  the  facts  and  the  law  are  stated  ija  extenso.  and  the 
transaction  there  involved  was  under  the  direction  of  the 
sams  individual  officers  as  took  part  in  the  attempt  to  pake 
good  the  deficiency  found  by  the  Auditor  of  Public  Accounts 
in  the  assets  and  stook  depreciation  of  the  state  Commercial 
*  Savings  Bank,  There  it  held,  as  we  hold  here,  that  a  note 
given  to  the  bank  by  one  of  the  directors  is  not  subject  to 
the  defense  that  it  was  without  consideration  and  for  accomo- 
dation, when  it  was  one  of  several  notes  executed  voluntarily 
by  the  directors  as  individuals  to  make  good  an  impairment  of 
the  bank1 s  assets,  due  to  the  inclusion  therein  of  certain 
worthless  paper,  and  when  eaoh  of  the  notes  of  such  directors 
was  delivered,  accepted  and  thereafter  included  among  the 
bank's  assets  unincumbered  by  any  condition  as  between  the 
parties  thereto.  It  was  further  held  that  a  note  given  to 
a  bank  by  a  director  thereof  to  make  good  an  impairment  of  its 
capital  and  thus  restore  it  solvency  and  avoid  the  necessity 
of  levying  an  assessment  against  the  stockholders,  is  given 
for  a  valid  consideration. 

The  finding  of  the  chancellor  finds  ample  support 
in  the  pleadings  and  the  evidence,  and  the  dismissal  of  the 
bill  for  want  of  equity  was  without  error. 

This  case  was  heard  and  decided  when  u-.t.   Justice 

Taylor  was  a  member  of  the  court.  His  successor,  Mr,  Justioe 

Ryner,  took  no  part  in  the  hearing  of  the  decision  of  the 
oase. 


I  - 

M4M  :®J*-CU    »XTOJb    99X9 

.     .. 

*?rn   a  t?«-    ,    .■"•'   bio-is    •      *•     ti:iyr:   frl  &r  «  ??  '.iVf: 

i    MO    S  ttMb 


1 


(•MfOin 

I4KI    OH   >. 


-  11  - 

Complainants  counsel  has  violated  Rule  18  of  this 
court  in  abstracting  the  record.   Instead  of  abstracting 
the  bill  It  is  set  forth  verba tiau  Counsel  sake  no  attempt 
to  oonceal  their  oonduct  in  this  regard.   It  reads  "BUI  of 
complaint  filed  in  **ords  and  figures  as  follows.'1   The  same 
is  true  of  the  answer  of  defendant.  The  rule  requires  *  a 
©oaplete  abstract  or  abridgement* H  The  abstract  filed  does 
not  fill  this  requirement. 

The  rules  of  the  court  are  binding  upon  all  the 
parties  including  counsel  and  also  the  court  and  should  be 
fairly  observed.  No  one  is  provillged  to  violate  them,  not 
even  the  court.   In  the  condition  of  the  abstract  before  us 
the  court  Tould  have  been  justified,  on  its  own  motion,  to 
have  stricken  the  same  from  the  record*  Failing  so  to  do 
must  not  be  taken  as  condoning  the  breach* 

The  decree  of  the  Circuit  Court  dismissing  plaintiff1 
bill  for  *ant  of  equity  is  affirmed* 

AFFIRMED. 

WILSON,  J.,  Concurs, 

RYNER,  J.,  not  participating. 
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Opinion  filed  Nov.    7,   1928. 

a».   rHXS13X«6  JT1STICS  BOS.OOI  delivered  the  o*>inioa 
of  the  sourt. 

this  is  an  action  of  assumpsit  in  sfeiea  plaintiff 
filed  his  aasnded  declaration  October  35,  1S25,  in  the  first 
count  of  isfeieh  is  the  olaiai  that  defendant  vae  indebted  to 
plaintiff  ia  the  sua  of  #5,000  for  labor  aad  services?  kefore 
that  ties  done  and  bestowed  ia  aad  &bout  the  business  of  the 
defendant  at  his  repeat*     Likewise  plaintiff  filed  the  eoanoa 
counts.     Plaintiff  on  the  order  of  court,  amde  am  the  aotioa 
of  defendant,  filed  a  bill  of  i*artieulars  ia  which  iater  alia 
it  *?as  stated,  that  plalntiff»s  eiaia  mz&  for  a  eoaaieslea  of 
ftg&O  due  aad  o*lng  to  plaintiff  froa  oae  rriabaaa,  which  was 
ooll sated  by  defendant  aad  retained  by  hia;    also  #335  for  a 
eeaalssioa  due  to  plaintiff  free  one  Bitter,  which  wee  collected 
sad  received  by  defendant;   also  for  a  coaaisslon  of  $1,030  »rhieh 
wee  due  and  owing  to  plaiitiff  froa  one  &%rnett,  which  was 
collected  *ad  received  by  defendant ;  ml so  a  ooasdssio*  of 
$1,000  dus  end  owing  to  plaintiff  froa  one  Slblooa,  collected 
and  received  by  defendant;  also  for  a  copies ion  of  I 500  due 
aad  o%ing  to  plaintiff  froa  one  3y&n,  coll eo ted  sad  received 
by  defendant;   also  a  coasiission  of  $£00  due  aad  rmlag  to  plaintiff 
free  one  fobia,   collected  %sd  received  by  defendant;  also  for 


> 


°B  »<5.S 


,:i- 


t  i  .  s"  .<      V   •-    ::.  ui  :       >-•        MMM 


,f  Malls-.-:  A 


.8Sei   «V    .VoH  b9lil  noinicrO 

M»  Orft   to 

oiMs  MtaMu?  old  a« 
-;*«a$*a  Jed*  miaJ&  *4i  »t  rfois"?  la  MOM 

-     -  -••-■■..        .;  •    -...-      j    -:{.      .;■(  C,  }..  -  :;     .:  1       liJ     ' « Jj 

v    .        '  ••         :     •         ■■-  N  ..»;      El       Ml        -•:    •        ,MMMl     U        ftg    *  «    tegtol 

OfetMB  Mil  M  MM    ..  *•    X*£  ■'■• 

#^1/  JtiUU  ■  «*teM#*as  t*  IXo*  *  to  **«rt4*  to 

Itf   Ml  Pit—  n   a  *©i  mw  aJUI«  ***  #1 

amr  Mi**  tiMrinUJ  mo  aov ;  •#  a*i?e  Ma  Mfe  08*1 

«  *•*  ess$  o*l»  j«i«  ttf  JBOfltrfaa  htm  Moteota*  vt  te*s«XiM 

i*:?o»iXco  Mr  4*4**   ,«»#**&  MS  *«Tt  m*st*£?  •*  Mb  MJoMMH 

Mis*  00C«i    lo  oaiMMMO  «  wt  Ml*  |#MteolM  T*  fc«vi*©o*  tea 

'*   0a©  Ml'  ol   JJMiM  *««   tNft  M* 

"■••5  mImImm  a  ♦?%  sort**  frf  MTiMM  i«#  mmoIXm 

te#»»Xl»«  ,Mo&fX3  Me  &si«o  tea  m*  000«X$ 

Mft  0081  to  aoleoiaauo  a  rot  MXa  jlasbaalM  *d  bo*  to©;?*  baa 

MVjom*  Ma  baxooiXoo   ^t*xg  MM  M»l  mJai/)ia.  O*  *oXm  tea 

tea  Mft  O08t  to  ooloof— hi  a  mXo  {MoMolob  \4 

Ml    c-  :       ;  :3:-  v  (.-    ;       .-  ■    :    '     ,     •••'•'        .      i 


-  2  . 

*  coaalesion  of  2650  duo  and  owing  to  plaintiff  from  one 
Look  *  Kerael,  collected  and  received  by  defendant,  Baking  s 
total  sua  of  $4,675,  upon  which  th*  plaintiff  **ould  allow 
defendant  a  credit  of  $1,000,   advanced  to  hi*  by  defendant  on 
or  about  January  1,  1925,  leaving  his  not  deasnd  of  f 3,675 
with  interest  froa  January  IS,  193$. 

Defendant  interposed  a  pi on  of  the  general  issue 
with  sn  affidavit  of  Merits,  denying  uay  of  the  indebtedness 
whatsoever  to  the  plaintiff.  There  was  *  trisl  before  court 
and  jury,  which  resulted  in  a  verdict  in  favor  of  the  plaintiff, 
with  damages  assessed  against  defendant  at  the  sua  of  44341.50. 
a  notion  for  ne*  trial  was  overruled  as  well  as  a  motion  in 
arrest  of  Judgment,  and  the  Judgment  on  the  verdict  for  the 
amount  thereof  entered  against  defendant,  froa  which  defendant 
prayed  and  pcrfseted  this  appeal.  I  bill  of  except ions  was 
approved  and  signed  by  the  judge  presiding  at  the  trial  and 
filed  on  April  4,  1938, 

In  this  court  plaintiff  saxes  a  action  to  afflra  the 
iudgaeut  for  s  lack  of  a  bill  of  exceptions  in  the  treason 
of  the  record,  and  defendant  by  leave  of  court,  granted  upon  his 
own  action,  filed  herein  <sa  additions!  record.  This  additional 
record  eho~s  that  on  April  20,   1328,  en  the  action  as      tiff, 
the  Circuit  Court  ordered  that  the  bill  of  exceptions  *be  and 
the  eaae  le  hereby  expunged  froa  the  record  and  stricken  from 
the  file***,  to  i*hieh  order  defendant  excepted  and  prayed  an 
appeal  to  this  ©curt,  which  was  allowed.  Upon  that  sotloa 
defendant  filed  its  bill  of  exceptions  in  which  it  *.r-?  ears  that 
Charles  > .  aolthrea,  the  attorney  for  plaintiff,  filed  his 
affidavit  to  support  his  action  to  expuage  froa  the  record  the 
bill  of  exceptions  which  theretofore  be$n  filed,  la  which 
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inter  sJJa,  *R*  following  facta  were  stated: 

That  on*  Jacob  H.  Jaffa  on  Starch  IS,  1938,  one  of  th« 
attorneys  for  defendant,  delivered  to  affiant  a  "stenographic 
report  o*  partial  bill  of  exceptions*  in  eaid  cause,  and  further 
etated  that  he  partially  examined  eaid  document  and  discovered 
that  the  said  report  or  proposed  ©ill  of  exceptions  did  not  con- 
tain all  of  the  evidence*  in  that  it  did  not  contain  any  exhibit 
offered  on  the  trial  of  said  cause;  that  on  or  about  the  31 st 
Of  torch,  1938,  a  representative  of  said  Jaffa  called  upon  affiant 
and  requested  the  return  to  him  of  the  hill  of  exceptions  that 
the  same  night  be  completed*  and  further  states  that  at  the  tine 
be  had  not  examined  to  exee*d  one-third  of  the  rraposed  bill  of 
exceptionsj  that  he  advised  the  representative  of  said  attorney 
for  defendant  that  said  hill  of  exceptions  was  not  complete,  and 
that  he  had  inserted  a  silo  of  paper  in  said  hill  of  exceptions 
where  docusientary  evidence  was  Missing  and  requested  the  return 
thereof  when  the  attorneys  for  defendant  had  completed  the  compil- 
ation of  the  same;  and  further  stated  that  on  the  3rd  day  of  April, 
1938,  said  Jaffe  called  at  his  office  with  the  stenographic 
report  and  proposed  bill  of  exceptions  and  stated  to  him  that  he 
desired  to  take  the  same  to  the  Honorable  aavid  fc  Brothers,  trial 
judge,  and  have  him  ,mark  the  same  as* presented* ,  so  that  defend- 
ant would  have  sufficient  time  to  properly  pre-p&xe   and  complete 
the  s*id  document;  and  further  states  that  he  glanced  through  the 
bill  of  exceptions  on  the  3rd  of  April,  1938,  and  found  no  exhibits 
attached  thereto,  and  that  none  of  the  exhibits  now  ajjpoaring  in 
the  bill  of  exceptions  was  attached  thereto;  that  affiant  relying 
upon  the  statement  of  said  <Jaffe  that  he  desired  to  have  ths  bill 
of  exceptions  marked  *  presented*  did  not  attend  court  pursuant 
tc  the  notice  they  served  upon  him,  affiant  believing  and  expecting 


tMAiit  n 


■ 


'  1*0    * vi;  .    £#4*  ft i     ,  a  oi«t 

■■■»    #*K>iJ»  *•  Ml 

.     .:  ••>  ■■■;         :  ,  ■:•  :     '■.  '.:     r    ;' '  -if     "  ■■■■:l         '     •  .-,'•■  v  .  '      '     ■!<      J-',  V   i.!   ,  ■•  ,V   I 


g*J#»»pr«   h«it  3*1*9 iX»tf    ' 


roqp  Jwrx»» 


-  4  - 

that  before  said  bill  of  exceptions  was  signed,  sealed  and 
filed  In  a*ld  cause  be  would  hare,  as  la  customary  at  the 
Chicago  Bar,  a  reasonable  opportunity  to  examine  and  approve 
the  ease*  He  further  states  that  on  the  19th  day  of  April ,  1929, 
one  F»  a,  bevy,  a  representative  and  employee  of  Jaffe  *  tlreen, 
attorney*  for  defendant*  called  upon  affiant  at  his  office  and 
procured  from  him  four  exhibits  and  gave  to  affiant  hie  receipt 
therefore,  setting  said  receipt  out  In  haep  verbal  that  the  <s*ld 
bevy  advised  affiant  that  the  bill  of  exceptions  could  not  be 
completed  until  the  exhibits  had  been  procured;  wad  further  states 
that  the  exhibits  tax en  from  his  office  on  April  19,  1939,  and 
the  contents  thereof  were  not  known  to  the  said  defendant  or 
his  counsel,  and  could  not  bben  known  to  them,  nd  the  repre- 
sentative of  defendant's  counsel  stated  to  affiant  that  they  had 
no  such  documents  and  would  require  the  use  of  the  originals 
for  the  purpose  of  putting  the  same  In  the  bill  of  exceptions, 
and  further  that  said  exhibits,  as  set  forth  In  the  receipt,  now 
appear  in  the  bill  of  exceptions,  setting  forth  in  *bw.t  ;  or t ions 
of  the  bill  of  exceptions  they  do  appear* 

On  said  motion  defendant  exhibited  to  the  court  the 
notice  served  upon  the  attorney  for  plaintiff  with  his  acceptance 
of  the  receipt  thereof  written  thereon,  and  likewise  a  stipulation 
signed  by  the  attorneys  of  the  parties  that  the  original  bill  of 
exeeptlono,  In  lieu  of  a  copy,  may  be  incorporated  in  the  trans- 
eript  of  the  record  for  appeals  to  the  Apellate  and  Supreme 
Courts  of  the  State  of  Illinois,  and  there  is  also  set  forth  a 
eolloouy  between  court  and  counsel  on  the  hearing  of  the  motion 
to  expunge  the  bill  of  exceptions  from  the  record.  The  foregoing 
two  motions  were  ressrvsd  to  the  hearing  of  the  cauee. 
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While  an  Appeal  was  prayed  from  th«  entry  of  the  order 
expunging  the  bill  of  exceptions  from  the  record,  nose  was 
perfected,  Furthermore  there  Are  no  ae@ingmente  of  error  upon 
the  record  originally  filed  or  the  supplemental  reoor.i  filed  on 
notion  of  defendant  challenging  the  action  of  the  trial  court 
as  error  in  expunging  from  the  record  the  bill  of  except ions 
previously  approved  oy  the  Judge  and  filed  in  the  c.usc* 

There  being  no  bill  of  exceptions  in  the  record  the 
action  of  the  court  in  expunging  from  the  record  the  bill  of 
exceptlone  Is  not  before  this  court  for  decision  on  this  appeal. 

An  examination  of  the  record  discloses  n®  error  of 
the  trial  court  in  the  common  Itt*  record,  in  the  condition  in 
which  we  find  this  record,  the  action  of  the  trial  court  in  ex- 
punging the  bill  of  exceptions  from  the  record,  after  the  approval 
thereof,  ie  not  before  us  for  decision,  as  thers  is  no  evidence 
before  us  to  the  contrary  we  will  assume  that  the  trial  Judge's 
action  in  expunging  the  bill  of  exertions  from  the  reoord  was 
without  error.  It  therefore  follows  that  the  motion  ©f  plaintiff 
to  affirm  the  Judgment,  reserved  to  the  hearing,  must  bo  allowed, 
and  heeding  such  motion  the  Judgment  of  the  Circuit  Oourt  ie 
affirmed. 

atrana* 

alWOi,   J.,   0D80UR8, 

TAYLOR,    J. ,    not   participating. 
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of  the  court. 


This  is  an  action  for  rent  under  a  written  l*&s# 
executed  ©et-wesa  the  parties,   plaintiff  and  defendant,   is 
which  the  plaintiff  deadsed  a  eert&in  star*  in  a  building 
loos ted  at  the  corner  of  Oook  street  !%ad  fttril  Avenue,  aarrlng* 
tern*  ia  the  State  of  Illinois;   the  torn  grated  fey  the  lease 
was  froa  the  first  day  of  October,  1933  to  the  50th  d*y  of 
September,  193?,  *lth  rental  at  the  rate  of  #75  per  sonta, 

It  ie  not  disputed  but  that  defendant  stayed  in  the 
prestisee  after  the  expiration  of  its  lease  and  until  January 
6,  193S#  the  lease  contained  a  provision  Hens  at  its  termin- 
ation by  lapse  of  tine  or  otherwise,  defendant  wmald  yield  up 
ianediste  possession  to  the  landlord,  and  on  failure  so  to  do 
would  pay  as  liquidated  dsstages  for  the  *%ole  tine  possession 
should  be  withheld  the  sun  of  £5.00  per  day,  end  further  that 
the  defendant  tenant  agreed  to  pay  and  diaoh  eXQI  *11  reasonable 
eosts,  attorney's  fses  and  expenses  which  should  he  sado  and 

incurred  by  the  landlord  In  enforcing  the  eoTonanto  of  the 
lease,   *tc. 
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Plaintiff  sought  to  recorer  the  r*ntal  for  occupa- 
tion after  the  tern  nation  of  the  lease  In  accordance  with 
its  terms  the  sum  of  19*00  per  day,  and  likewise  the  sua  of 
ISO  for  reasonable  attorney* t  fee»  for  prosecuting  the  action, 
which  together  sake  the  eu«  of  $&40*  Defendant  insisted 
that  it  was  ©air  li»ble  to  pay  the  reasonable  rental  Talus  of 
the  premises  during  the  time  that  it  held  over  after  the  ex- 
pire t ion  of  the  term  granted,  the  ©ause  *as  submitted  to  ths 
court  for  trial  without  a  jury*  and  the  trial  judge  took  ths 
▼is*  of  the  defendant  sad  entered  judgment  against  it  for  the 
sum  of  $240   and  oasts,  and  defendant  brings  the  record  to 
this  court  for  rsTie*,  asking  for  n  rerereal  of  th«t  judgasnt 
sad  a  judgment  here  for  the  sum  of  1540,  the  amount  of  the 
rent  at  SS.00  per  day  and  $50  for  reasonable  attorney's  fees, 

H  thins  it  clear  that  the  court  took  the  wrong  view 
of  ths  rights  of  ths  parties  under  the  lease*  the  ismse  pro- 
Tided  for  the  contingency  which  happened  of  defendant  holding 
©Ter  after  the  expiration  of  the  term  with  reasonable  attorney'^ 
fees*  These  rights  are  contrast  rights  and  the  written  lease 
governs  ths  rights  of  the  parties*  the  Question  mM   not  before 
ths  court  as  to  the  reasonable  rental  mine  of  the  demised 
premises,  that  ths  parties  had  agreed  to  in  a  manner  rnloh  the 
law  recognizee.  The  IS. 00  a  day  was  for  liquidated  damages  for 
the  wrongful  holding  ©Tor  after  the  expiration  of  ths  tern, 
and  there  being  no  erldenee  in  this  record  of  nay  fraud  or 
oiroumrention,  or  that  ths  pf^t   diem  rents!  ia  unconscionable 
or  disproportionate  to  the  damages  eustateed*  plaintiff  had  a 
right  to  reeoTer  that  aamsnt  as  liouidsted  damagss  for  defend- 
ant's brsach  of  tbe  lease  in  so  holding  orer*  This  ©nest ion 
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has  ©eea  decided  in  f&ror  of  this  contention  hy  this  court 
in  *>rlev  ▼.  ftnAftht  yu&*  *  ^gflft  fiymteta  Jift     -   »*.   4W»- 
317;     ft—  T-   $«ft^»*»  Mi  ri*-  *92»      mfc*1t  iMfrlrMfrffl,  <frt 
e.   Chicago,  36?  ibid.  13ft*     is  to  the  question  of  attorney's 
fses,  there  is  nothing  in  the  reoord  to  Jualfy  us  in  holding 
that  ISO  *as  unreasonable. 

It  is  true  that  defoad&a*  seat  throe  aheeka  to  th* 
plaintiff  severing  the  rental  for  to*  tlsj*  it  holt  ©vsr  after 
ths  expiration  of  the  tera  at  tits  aonthly  rental  rate  real tad  in 
toe  lamee,  and  *ff*He  these  @haol£«  »#»o  received  by  yftft  int iff 
they  vera  never  ©ashed  and  ware  returned  to  the  defendant.  This 
did  aot  ear*  an  satoppel,  and  there  ia  no  evideaae  of  say 
other  aot  oa  the  part  of  pi ni stiff  whichit  is  ©cmtaaded  ^©uld  ^ork 
oat  astappel,     the  burden  of  aaavlag  ma  estoppel  sa*  upon  the 
defendant,  and  thia  shoal  d  he  ©y  a  prepoad«r%ao«  of  the  evidence. 
Stanley  v.  MBJflli,  308  111.  20. 

while  it  appears  that  there  wore  negotiations  between 
the  parties  for  a  renewal  of  the  tern,  it  ads©  appears  that  the 
parties  »ere  unable  to  a$*m  upon  a  rental,  sad  ail  tuoh  nego- 
tiations proved  abortive.     Defendant  has  ao  laaftol  erousa  for 
holding  ©ver  after  the  expinttioa  of  the  tor®  granted  by  the 
lease.     Such  holding  over  vas  of  defendant**  ©an  volition  and 
it  aust  pay  therefor  a*  the  rate  aaaed  ia  the  lease  for  so 
doing,     the  question  of  Quanta*  aeruit  of  the  rental  value  of 
the  preaises  after  the  expiration  of  the  lease,  w*s  aot  the 
proper  netisure  of  dosages,     the  parties  *ere  bound  by  their 
contrast.     By  sueh  eontmot  their  rights  aust  he  adjudicated. 
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For  the  errors  above  pointed  oat  the  judgment  of  tho 
Municipal  Ooort  ia  reversed,  mud  to  »ill  do  here  whet  that 
eourt  should  fe&Te  done,  and  eater  *  jul^sent  in  favor  of 
pl*i&Uff  for  1640  *ith  tho  eoste  of  tho  onus*  both  here  and 
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ME.   JflfSTJOS:  T4fl*<m  delivered  the  ©pinion  of  the 


This  is  an  appeal  by  £)avid  Oon,  the  defendant,   fro* 
s  Judgment  of  the  circuit  Court  in  the  ens  of  11,185.00,  on 
a.  verdict  i»  favor  of  the  plaintiff,  ttaliiaa  J,  Kiibaaois, 
doing  business  as  independent  lealty  sxehaage,  sad  against  the 
defendant,  David  Don,   for  eoa&ia-slon  oa  ft  reel  estate  deal, 

For  reversal,  on  behalf  of  the  defendant  fevid   ion, 
it  is  sl*l«ed  <  a)  that  the  evidence  failed  sufficiently  to 
she*  that  the  plaintiff  «ai  employed  by  the  defendant;    <h) 
that  the  plaintiff  was  aot  the  off  lei  eat  and  procuring  cause 
of  the  trade;   (o)   that  there  is  no  eoerpetent  evidence  in  the 
record  to  sho*  that  the  defendant  agreed  to  pay  the  ftjaiaittff 
a  ©©amission  of  %  per  oeat  of  the  price  he  obtained  for  the 
precises;    (d)  that  there  is  no  ©oapetcnt  evidence  in  the  record 
to  show  what  was  the  usual  and  customary  caaalcsloa  for  ser- 
vices *m&6#T9&  hy  the  plaintiff,   if  any  eueb  services  mmr* 
rendered;    (•)  and  that  a  certain  ins tract ion  given  on  behalf  of 
the  plaintiff  w&a  erroneous* 
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therm  was  svidence  on  the  part  of  the  plaintiff 
tending  to  shew  the  following:  -  That  In  hareh,  1934,  he, 
the  defendant,  listed  certain  real  estate  *lth  on*  Stein, 
salesman  employed  by  the  plaintiff,  Uib  no»;  and  told  tpin 

that  he,  the  defendant,  had  a  hull ding  at  3rawford  and  13th 
street  *hlch  together  ^ith  some  cash,  he  would  like  to  trade 
for  •  larger  building;  that  tela  interested  one  ftar  Orossinger 
in  the  defendant1  e  property}  that  about  September  15,  1934, 
stain  showed  arose inger  the  defendants  property,  which  con- 
elated  of  a  store  &n&   fire  flats  and  s  ▼meant  lot  next  door; 
that  uroe singer  asked  the  prise  and  he  told  his  It  ms  listed 
at  $45,000.00;  that  Crossings?  said  that  the  price  of  his 
building  was  £160,000*00,  that  Stein  the©  saw  the  defendant 
and  told  bias  of  his  conversation  with  svonsinger,  end  took  him, 
the  defendant,  to  Qrosstager*s  building,  and  spent  some  hours 
there  looking  it  over,  that  the  defendant  said  the  price  w*s 
too  high,  that  the  building  was  not  worth  more  than  fl§0,0OJ 
that  he.  Stein,  arranged  an  appointment  with  the  defendant  nnd 
Ornsslnger  at  his.  Stein's,  office;  that  about  September  17  or 
18  they  cane  to  hie  of flea  and  he  introduced  then  to  each 
other;  that  a  conversation  then  took  place  which  lasted  about 
three-quarters  of  an  hour;  that  Ores  singer  cane  down  on  his 
price  to  1155,000*00,  with  the  provision  that  the  defendant's 
price  would  be  #43,500*00,  that  Orosslnger  stated  that  his 
brothers  wer*  partners  in  the  building,  and  that  before  he 
could  state  a  definite  contract  price,  he  would  bare  to  consult 
his  brothers;  that  Oressinger  said,  *I  also  hare  the  power  to 
sell  and  e*n  do  as  X  see  fit,  but  X  owe  it  to  then  to  tslk  to 
then;*   that  the  defendant  said,  « Ol   right,  let  Mr.  stein 
know  an  soon  its  you  haws  talked  to  your  brothers,  and  I  an 
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ready  id  go  through  with  the  contrast;"   that  Ores dinger  said, 
"Sow  about  tfe*  cosaaisaion,  how  auch  eowaissioa  on  this  >le*l?* 
that  ho,  Stein  told  his,  on  the  trade  the  regular  ootntissiott 
of  3£  should  he  paid  by  each  on*  of  the  owners;   that  nothing 
further  van  aaid  on  that  subject;   that  several  days  later, 
Stain  talked  to  Sros singer  on  the  telephone,  and  asked  him 
when  they  ware  going  to  sake  the  oontraot;   that  (iroaainger 
replied  that  it  was  hie  busy  season  and  that  ha  didn't  get  a 
ehanoa  to  talk  to  hi  a  broth  era  yet;   that  three  or  four  days 
lster,  he  again  talked  with  &res singer  on  the  telethons;   that 
he  also  called  the  defendant  at  the  mm*  %imm,  and  repeated  to 
bin  *hnt  Greesinger  aaid;  that  ha  ami  lad  up  areeeinger  t@n  or 
twelve  Uses  during  the  next  two  aoaths,  sad  the  last  tine  he 
talked  to  th*  defendant  over  the  telephone  erne  after  ha  spoke 
to  aressinger,  and  Grocsinger  had  aaid  ha  deoldad  ha  didn't 
wast  the  property;   that  ha,  Stein,  than  ©ailed  the  defendant, 
and  the  defendant  a* id,  *   X  don't  think  I  an  interested  in  the 
deal;*   that  about  thirty  days  later,  he  saw  an  it  en  in  the 
storming  paper  about  a  real  estate  transaction  between  the  de- 
fendant and  the  aros singers;   that  he  called  the  defendant  to 
his  of floe  and  told  kin  that  he,  stein,  was  the  nan  who  brought 
the  deal  to  hi*,  end  the  defendant  said,  *fhat  was  three  months 
ago,  I  eould  sake  the  deal  without  you;*     that  then  he,   tteln, 
said,  *Kow  about  ay  ooataisfton  ?*   that  the  defendant  aaid,  *  It 
wasn't  necessary  for  you  to  work  on  it,* 

The  evidence  further  showed  that  the  defendant  traded 
hia  building  to  the  Grosaingers  on  Oeoeaber  30,  1934,  and  that 
he  received  139,500.00  for  the  building,   in  trade,  mnd  paid 
Orosslnger  tlSO,000.00# 
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It  is  the  theory  of  the  plaintiff  that  he  produced 
ft  purchaser  ready*  willing  and  able  to  mke  ■  "deal*  for  the 
property  owned  by  the  defendant,  on  terms  which  were  satis- 
factory to  hin;  that  the  dcfenajatt  did*  accord! «£ly*  sake  an 
exofcnnge  of  real  estate  with  the  purchaser  so  procured  by  the 
plaintiff*  end  that  the  plaintiff  was,  therefore*  entitled  to 
a  oosadLssioft  of  3f»  of  the  purchase  prise* 

the  defendant *e  theory  of  the  ease  is  that  the 
plaintiff  did  not  prooure  Mar*  San  and  Jacob  Groa singer  to 
stake  the  trade  for  the  rem!  estate  owned  fey  the  defeadsat;  that 
ths  defendant  had  knows  the  purchasers  long  before  the  trans- 
action in  question  was  eonananated*  aad  that  the  defendant  had 
procured  the  purchasers  himself  and  had  negotiated  with  then 
and  eoasuassatad  the  deal  hinself  without  the  services  of  the 
plaintiff;  that  the  plaintiff  did  nothing  whatever  in  procuring 
a  sue toner  or  rendering  any  services  in  eonsuaeating  the  trade 
with  hin*  the  defendant*  and  the  C*res*ingers. 

There  ens  considerable  controversy  is  the  evidence  as 
to  the  ownership  of  the  property*  nax  Groesinger  testified 
that  he  never  net  stein  or  Hibanew*  that  fee  owned  the  building 
in  question;  that  he  never  net  either  of  then  before  he  traded 
his  building;  that  he  was  never  in  their  office*  and  nvt^x 
listed  his  property  with  then;  that  the  first  tine  he  ever  saw 
Stein  in  his  life  was  in  Judge  faglston's  oourt  room  last  year; 
that  he  never  saw  Ilibaneir  before  that  tine* 

It  is  urged  for  the  defendant  that  the  plaintiff* s 
witnesses  did  not  tell  the  truth*  m&   th*t*  therefore*  the 
verdict  of  the  jury  was  wrong*  while  the  evidence  as  disclosed 
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by  ths  record,  stars  aany  contradictions,  it  was  subedited 
to  the  Jury,  *ad  the  jury  found  for  the  plaintiff,  la  our 
opinion  there  is  ample  evidence  ia  the  record  to  justify  the 
verdiot,  and,  la  any  event,  this  court  would  aot  be  justified, 
considering  east  the  record  discloses*  ia  overriding  the 
verdict  of  the  jury*  they  saw  the  witnesses;  we  did  not* 

there  is  some  evidence  that  the  building  take* 
ewer  by  the  defendant  was  owned  by  Iter,  Sam  and  J-s cob  Sroaaiager, 
bat  the  evidence  oa  that  subject  wee  contradictory  %n<i   involved 
a  controverted  Question  of  fact  which  the  jury  decided  la 
favor  of  the  plaintiff* 

la  our  judgment,  there  ess  ample  evidence  la  justify- 
ing the  jury  la  holding  that  max  srossiager  had  sathority  to 
dispose  of  the  property,  and  that  the  flainiiff  was  the 
eff ioieat  sad  procuring  cause  of  the  exchange. 

CJouasel  for  th©  defendant,  to  support  the  defendant *» 
contention  that  the  plaintiff  was  not  the  procuring  cause  of 
the  trade,  have  cited  la  their  brief,  among  others,  the 
foil  owing  eases  t 

Stone  v*  ferry,  144  ill.  a  p.  lax 
Dickson  v.  Omenta,  134  111.  fcp$*  Sil; 
weat*orth  v.  t&ama,  178  111.  App.  &"lt 
leufeld  v.  Oren,  80  Ul. 
Safaer  v.  Eerroa,  1S5  111.  343. 

we  have  eraniaed  then,  but  do  act  find  any  of  tbea  counter  to 

the  conclusion  we  have  reached* 

As  to  the  commission  of  3$,  there  is  evidence  that 
oroseinger  asked,  *hov  about  the  commission?*  and  that  Stein 
replied,  "In  the  trade  the  regular  commission  of  3%  to  be  paid 
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ay  saca  one  of  the  owners,*   and  that  they  (aeaniag  the  de- 
fendant and  aroesinger)  nade  bo  response,     as  so  objection 
to  the  eooaissioa  *as  snde     and  the  exchange  was  subsequently 
■ade,  it  ssxst  be  inferred  fro»  that  evidence  that  the  defsnoV 
*at  was  satisfied  to  pay  «  cceHitasian  of  Sl,*sd  that  the 
nlaintiff  *&s  entitled  to  HM  that  that  vas  the  understanding. 

Qeuasel  for  the  defendant  criticise  an  instruction 
given  at  the  request  of  the  plaintiff;   objecting  to  it  because 
it  contained  the  following:     *and  if  yon  believe  from  a  psa- 
ponders ace  of  the  evidence  that  the  defendant  premised  to  say 
to  the  plaintiff  a  eeaalssisn  of  3£  upon  the  price  to  be 
received  fron  sueb  purchaser  or  purchasers  for  aeld  re&i  estate 
of  the  defendant, *   aad  el  visaing  that  those  ^ords  tended  to 
pisle&d  the  Jury,     it  is  our  opinion,  hoover,  that  the  error, 
if  any,   is  not  sufficient  to  justify  *  reversal. 

For  the  foregoing  reasons  the  judgment  will  be 
afflmsd* 

P.«J.    AH 8  fI!«Sa*,    J.    0G8CIJIU 
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IRMA     Tkl  TAXMirft, 

Appellee, 


WFRsiO; 


RAOUL  VAXBISR, 

Appellant,  ry. 


Opinion  filed  November  7,  19280 
MR.  JUSTISf  TAILOR  delivered  the  opinion  of 


the  OOUTt. 


On  August  9,  1937,  la  the  Superior  Court  of 
Oook  County,  on  actios  of  the  solicitors  for  the  complainant, 
and  due  notice  to  the  defendant,  an  order  **«  entered  that  tht 
defendant,  R&oui  Vannler,  pay  to  the  eoffiplisia&nt  for  the  sup- 
port of  herself  and  three  minor  children  the  mm  of  -".. 
week,  the  first  payment  to  be  made  on  aonday,  August  IS,  1937, 
and  a  like  sua  of  130.00  on  Monday  of  each  week  thereafter,  and 
that  he  p&y  to  the  ooaplainant  for  her  temporary  solicitor's 
foes  the  sua  of  #800.00  to  be  paid  tlOO.X  in  ten  days  and 
■MS^M  in  thirty  days  froa  the  date  of  the  entry  of  the  order. 

On  October  7,  1937,  the  ©oaplain&nt.  Ins*  fay 
Tannier  filed  a  petition  is  *hieh  ehe  alleged,  aaong  other 
things,  that  the  defendant  had  neglected  and  refnsed  to  t%j 
the  130.00,  on  August  15,  1927,  or  to  pay  any  other  sua  of  &©ney 
since  the  entry  of  the  above  sentioaed  decree,  except  the 
aggregate  sua  of  #45.00,  and  that  the  defendant  had  neglected 
and  refused  to  pay  to  th©  complainant  any  moneys  for  her  solic- 
itor*? fees,  and  that  there  *as  then  due  at  the  tiase  of  filing 
the  petition  £195.00  for  the  aaiateaaaot  and  support  of  her 
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children,  and  #300.00  sollelotr's  fsea,  mXing   in  all  *395.00. 
Sha  preyed  in  her  petition  thst  the  respondent,  Kaoul  Yaonier 
be  ordered  to  appear  end  show  cause  why  he  should  not  be  ad- 
judged in  conteapt  of  court* 

On  October  7,  1927,  an  order  was  entered  that 
the  defendant  show  cause  on  October  14,  19' 7. 

On  October  14,  1927,  the  respondent  filed  sa 
answer. 

On  3ess*b«r  S,  1337,  an  order  ens  entered  wfeieh- 
after  setting  forth  that  the  parties  were  present  in  court  and 
that  evidence  was  heard,  and  that  the  defendant  was  in  arrears 
in  the  sua  of  3135.00,  ^hiefe  be  wilfully  refused  to  pay,  *nd 
that  no  cause  being  shown  to  the  oou*t#  either  by  answer  to  the 
petition  or  in  open  court,  *hy  he  neglected  and  refused  to  pay, 
and  after  be  was  found  and  adjudged  guilty  of  oontespt  of 
court  -  decreed  that  he  be  adjudged  in  oontespt  of  court  for 
failure  to  pay  arrears  of  noneys  is  the  sua  of  £195.00;  that 
he  be  commit  ted  to  the  Jaunty  jail  of  OoOfc  County,  there  to 
resain  charged  with  said  contempt  for  a  period  of  not  te  exceed 
six  aontbs,  or  until  be  paid  the  sus  of  U9S.Q0  into  eourt, 
or  until  released  by  due  process  of  law,  and  that  a  warrant  for 
bis  eosaaitaent  issue  forthwith,  directed  to  the  sheriff  of 
Cook  County,  Illinois,  to  execute,  this  appenl  is  by  the 
defendant,  Houl  ¥anuler,fro«  that  order. 

In  a  certain  origin*!  proceeding,  out  of  which 
this  controversy  arises,  the  cosplaijaant  filed  a  bill  for 
divorce,  «fcioh  bill  was  dismissed  by  order  of  court  on  A  ril 

89,  1335,  for  an  alleged  want  of  jurisdiction,  it  being  contended 
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that  the  complainant  had,  prior  to  that,  instituted  proceeding* 
under  the  non«-suppOTt  act  in  the  Municipal  Court  of  Jhieago, 
and  had  there  obtained  an  order  for  the  payment  of  $2&vx>  per 
week  for  her  support.  An  appeal  from  the  order  of  dismissal 
wee  taken  to  the  Appellate  Court,  the  order  of  dismissal  we* 
there  reversed  and  the  cause  remanded. 

On  August  1,  1937,  an  order  was  entered  in  the 
Superior  Oourt  reinstating  the  cause  on  the  calendar  of  th*t 
eourt.   Following  that,  on  August  t,  1937,  the  order  of  court 
mentioned  above  directing  the  defendant  to  pay  to  the  com- 
plainant £30.00  a  veek,  and  to  pay  certain  solid  tor*  a  fees 
eras  entered* 

It  Is  contended  on  behalf  of  the  defendant  that 
the  order  for  alimony  was  void  for  want  of  jurisdiction,  and 
that*  consequently*  he  was  not  In  contempt;  also*  that  the 
order  adjudging  hiss  guilty  *aa  void,  because  informal,  illegal 
and  insufficient. 

In  our  opinion,  the  oourt  had  both  Jurisdiction 
of  the  parties  and  the  subjeot  matter  of  tb<?  arooesHiing  at 
the  time  of  the  entry  of  the  order  of  August  9,  1927,  that  the 
defendant  pay  temporary  alimony  and  support  money  for  the 
children.  8oth  the  complainant  and  the  defendant  ^ere  in  court, 
and  apparently,  upon  an  affidavit  of  the  complainant  and  on  the 
evidence  heard  in  open  sourt,  it  was  found  Htkt  the  court  had 
jurisdiction  of  the  parties  and  the  subject  matter,  and  that 
the  defendant  was  financially  able  to  support  his  wife  and 
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There  is  no  allegation,  nor  inference,  that  the 
defendant  has  at  any  time  supported  his  wife  or  children, 
either  under  en  order  of  the  Municipal  Court,  or  the  Superior 
Court,  and  it  is  affirmatively  stated  in  the  affidavit  in 
support  of  the  petition  for  alimony  that  the  defendant  had  not 
paid  any  sua  whatsoever  in  pursuance  of  or  in  accordance  with 
the  order  and  direction  of  the  court. 

It  is  urged  for  the  defendant  that  the  court 
had  no  jurisdiction,  on  the  ground  that  the  Superior  Jourt  of 
Oook  County  was  not  in  session  from  «July  ia,  1937,  to 
September  17,  1927,  and  that,  therefore,  the  orders  of  August 
&  and  August  9,  1#37,  were  entered  *?bea  the  court  was  not  in 
session,  and  that  as  a  result  they  were  void. 

Paragraph  187,  Section  1,  Cahill^  Illinois 
Revised  Statutes,  provldee,  "That  the  terms  of  the  Superior 
Oourt  of  Oook  County  shall  commence  on  the  first  Monday  of 
every  month* "  It  follows,  therefore,  that  this  contention  is 
untenable. 

In  our  opinion,  the  contempt-order  entered  upon 
the  failure  of  the  defendant  to  pay  moneye  due  for  the  support 
and  maintenance  of  his  wife  and  manor  children,  is  valid  in 
every  respect. 

For  the  reasons  stated  the  order  will  bo  affirmed. 

ivrsNm* 

OM,  P.J.  kSQ   *X1.S0II,  J.  C0»C   . 
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lORYH^IST  RIA0Y  HOOF IMG  CO., 
a  Corporation, 

Appellant, 


EDWIS  H.  3T£PIX, 
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AFpSAL  FROM 
MUKIWAl 

or  chxoaoo. 


Appellee. 

Opinion  filed  Nov,  7,  1928. 


1R.  JUSTICE  TAYLOR  delivered  the  opinion  of 


the  court. 


On  December  9,  1927,  the  Sorthwest  Reedy  Roofing 
Co.,  e  corporation,  as  plaintiff,  filed  a  etateaent  of  claim 
in  the  Municipal  Court  against  £d»ln  H.  Stepek,  ae  defendant, 
in  whiob  it  was  alleged  that  on  July  7,  1936,  the  defendant 
entered  into  a  written  contract  *rlth  the  plaintiff,  by  *hioh 
contract  the  plaintiff  hound  itself  to  put  a  roof  on  the  house 
and  on  the  front  and  rear  perches  of  the  house  looatsd  at 
5331  Bishop  street,  Chicago,  for  the  sun  of  0138.00,  payable 
by  the  defendant  In  installments  of  til ,30  a  month,  beginning 
August  15,  1936;  that  the  contract  provided  that  the  plaintiff 
guaranteed  the  roof  for  a  period  of  fire  years.  It  ens  further 
alleged  in  the  statement  of  claim  that  the  pi  intiff  furnished 
all  ths  material  end  labor,  and  carried  out  nil  the  terse  of 
the  contract  agreed  to  be  performed  by  July  7,  1926;  that  as 
a  result,  the  defend -nt  bec*«e  indebted  to  it  in  the  sun  of 
§138.00;  that  the  defendant  paid  a  total  sun  of  144.00  en 
account  of  that  sua,  leaving  a  balance  of  $84.00,  which 
he  hae  felled  and  refused  to  pay. 
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The  statement  of  olai*  *«s  verified  by  an 
affidavit. 

On  October  3&,  1937,  the  defendant  filed  an 
affidavit  of  aserits,  in  whieh  it  was  alleged  that  the  material 
furnished  toy  the  plaintiff  was  of  as  inferior  gxsde  and  the 
workasanship  was  perforated  In  a  defective  manor,  *hieh  resulted 
In  e  leaky  roof* 

there  ms  a  trial  before  the  court,  *lth  m  $xtrft 
aad  a  verdiet  finding  the  issue©  against  the  plaintiff.  Q* 
Uoveaber  9,  1327,  Judgment  M0  entered  on  the  verdict  that  the 
plaintiff  fctke  nothiag  by  his  suit,  and  that  the  defendant 
have  and  recover  fres  the  plaintiff  hie  costs,  and  that  execu- 
tion issue  therefor,  fhle  appeal  is  fro»  thmt  judipent. 

It  is  urged  for  the  defendant  on  this  appeal  that 
the  verdict  and  Judgment  s?ere  contrary  to  the  aanifest  wel^nt 
of  the  evidence*  aj&d  that  certain  evidence  admitted  on  behalf 
of  the  defendant  <*•#  incompetent  %nd  iffisaterial. 

At  the  trial,  the  only  witnesses  who  testified 

were  01  cam.  3.  Lance,  credit  manager  *nd  roof  investigator  for 

the  plaintiff,  and  Catherine  Stepek,  wife  of  the  defendant, 
on  his  behalf. 

There  see  offered  in  evidence  the  written  oon- 
tract  for  the  aork,  ~hich  was  dated  auly  3,  1326,  and  signed 
by  the  defendant. 

The  teatiaoay  of  Z**Me  is  to  the  effect  that  the 
work  in  Question  was  done  in  a  *orkannlike  sinner,  efcd  that  the 
plaintiff  never  reoeived  nay  eeaplaint  of  any  kind  in  regard 
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to  the  roof;  that  on  the  morn  in,-;  of  8ovember  38,  1337,  bo 
called  at  the  houee  la  response  to  a  request  by  Mrs.  Stapek} 
that  on  tbo  day  in  question  it  wa«  raining  very  bard)  that 
•bo  said  that  the  roof  leaked  around  tbo  chimney;  that  be  did 
not  see  tbat  it  was  leaking  around  the  chimney;  tbat  she  said 
it  bad  not  leaked  there  that  day,  but  it  did  leak;  that  be 
aeked  permission  to  go  Into  the  attic;  that  the  house  was  a 
©ne-story  and  basement  house;  that  he  vent  up  into  the  at tie 
and  looked  everywhere  -  sround  the  chimney  md   in  the  front 
of  the  house,  -  but  did  not  find  any  sign  of  moisture;  that 
he  vent  does  and  then  naked  her  if  she  could  show  bin  wherever 
it  bad  leaked;  tbat  ehe  said,  ■  I  can't  snow  you,  but  it  leaka 
when  it  rainaj"  tbat  the  Oompany  had  received  144.00  on 
aeoount  of  the  contract  and  there  etill  remained  due  #94.00} 
tbat  the  last  tine  the  plaintiff  get  any  money  fro®  the  defend- 
ant *as  in  January,  1937;  tbat  be*  personally,  did  not  go  out 
there  between  January  f  and  Hoveaber  ?8»  lit?. 

The  testimony  of  kstberine  Stepek,  for  the 
defendant,  in  to  the  following  effect J  -  That  a  new  roof  was 
put  on  the  house  in  July,  1956;  that  a  salesman  used  to  oali, 
and  she  made  some  payments  on  account,  and  one  day  she  got  a 
•all  by  telephone  asking  for  payment,  and  tbat  she  answered  that 
the  roof  eould  have  to  be  fixed  before  she  made  any  further 
payment}  that  tbat  was  in  February,  1987;  tbat  she  mallei 
the  plaintiff  about  three  times  concerning  the  roof}  tbat  she 
bad  newer  heard  from  the  plaintiff  since  she  said  over  the 
telephone  that  she  refused  to  pay  unless  the  roof  *a«  fixed} 
tbat  on  November  38,  1337,  she  showed  i,snee  «her*  the  roof 
leaked,  and  that  Unoe  said,  *$nat  is  get  idea  of  papering  over 
a  wet  ceiling?*1  that  she  answered,  *¥on  will  have  to  see  my 
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husb*nd,  him  and  the  decorator  done  it;*  that  the  showed  Uanee 
where  the  leaks  were;  that  he  said,  *  There  la  none  there  now;" 
that  ehe  said,  "There  Is  new  papor  and  new  plaster  put  up  there;" 
that  that  was  In  the  dining-room;  that  she  had  the  well  sad 
celling  patched  up  Around  the  chimney  and  In  the  front  by  the 
front  windows  where  It  was  leaking,  so  it  would  not  go  in  the 
piaster  again*  She  was  then  asked  how  much  it  cost  to  fir  the 
roof,  plaster  the  front  room,  plaster  around  the  chimney  and  put 
new  paper  on,  and,  over  the  objection  of  counsel  for  the  plaintiff 
she  answered  that  she  was  charged  #13,00  to  fix  the  plaster, 
113,00  for  the  roof,  and  #38,00  for  the  decorating,  making  in 
all  £62.00. 

From  the  foregoing,  it  will  bo  seen  thnt  in 
reality  It  was  a  question  of  credibility  for  the  j  ry. 

It  is  true  that  the  evidence  as  it  appears  in  the 
abstract  is  somewhat  confusing,  but  an  examination  of  the  actual 
testimony  as  it  was  recorded  in  the  record,  discloses  sufficient, 
in  our  opinion,  to  justify  the  verdict  of  the  jury,  *nd,  under 
the  circumstances,  we  do  not  feel  that  we  should  override  their 
verdict.  A  careful  reading  of  the  testimony  of  the  wife  of  the 
defendant,  if  it  Is  believed,  leads  to  the  conclusion  that  the 
roof  was  not  put  on  in  a  good  and  workmanlike  manner,  and  that  the 
guaranty  in  the  written  contract  was  not  carried  out. 

It  is  also  urged  for  the  defendant  that  the  trial 
judge  erred  in  permitting  the  introduction  of  the  testimony  of  the 
wife  of  the  defendant  as  to  what  was  charged  and  mid  for  fixing 
the  platter  and  roof,  and  t&r  decorating.   Inasmuch  as  it  was, 
in  and  of  Itself  corroborative  evidence  of  her  testimony  that  the 
roof  had  leaked,  it  was  competent. 

For  the  reasons  stated,  the  judgment  will  be  aff  irmei 
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H0L80M,    F,J,    AU0  V  11,801,   J,    OGUOWH. 
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Opinion  filed  Nov.  7,1928. 


MR.  JUSTIGt  wtUStm  delivered  the  crdnion  of  the 


C'TiiTt, 


The  statement  ©f  elain  la  this  cause  charges  that 
the  plaintiffs,  ^iilia*  B.  C&steahols,  Fred  *•  Johnson,  Milton 
D.  Slock  and  Frank  J.  Nothing,  copartners,  doing  business  as 
Sastenhols,  Johnson,  filook  *  nothing,  ^ere  employed  by  the 
defendant,  Arthur  Michel,  doing  business  as  Arthur  Michel  &   Co*, 
to  sudit  certain  hooks  of  the  defendant  and  that,  as  a  result 
of  as  id  eaployment,  the  plaintiffs  performed  certain  services 
for  the  defendant  and  charged  for  the  east  at  a  certain  per  dies 
rate* 

A  trial  was  had  before  the  court  without  a  jury  and 
resulted  in  a  finding  in  favor  of  the  plaintiffs  and  against 
the  defendant  and  judgment  in  the  sun  of  VI, 714* 58  and  costs* 
Iron  this  Judgment  aa  appeal  was  prayed  and  allowed  to  this  court* 

aule  19  of  this  court  provides  that  the  brief  of  the 
party  bringing  the  c^use  of  action  into  this  court,  shall  con- 
tain a  short,  clear  statement  of  the  ease,  showings  firey  the 


fona  of  the  action,  how  the  issuec  «ere  decided  in  the  trial 
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court  and  whether  by  verdist  or  finding  of  the  court j 
the  nature  of  the  pleadings  sufficiently  to  show  the  Issues} 
third  |  the  leading  facts  without  discussion  or  argument;  *»<* 
fourth «  a  terse  outline  of  the  polnte  relied  upon  for  reversal 
followed  by  a  brief  of  the  points  and  the  authorities  to 
support  then* 

The  brief  filed  in  this  cause  on  behalf  of  the 
defendant  below*  fails  to  comply  with  this  rule*  in  that  the 
particular  points  are  not  specifically  pointed  out  and  there 
Is  no  terse  statement  of  the  faotn  showing  upon  which  points 
defendant  relies  to  reverse  the  Judgment,  nor  are  there  any 
polnte  and  author itlee  as  prowl ded  by  the  rule* 

Frost  the  argument  of  the  cause,  however,  it  my  be 
gathered  that  the  particular  objection  urged  is  that  the  trial 
court  permitted  certain  witnesses  to  testify  fro*  time  sheets, 
over  the  objection  of  counsel  and  that  this  was  error.  It 
appears  from  the  testimony  that  the  plaintiffs  employed  certain 
accountants  *ho  spent  several  days  on  said  work  and,  when 
placed  upon  the  stand,  testified  as  to  the  time  spent  by  them 
from  the  time  sheets*  The  objection  urged  is  that  the  witnesses 
should  first  have  identified  the  time  sheets  and  testified  that 
they  were  correct  and  that,  thereupon.  If  the  witness  had  no 
Independent  recollection  of  the  fact  in  question,  he  could  re- 
fresh his  recollection  from  the  time  sheet  and  then  testify  if 
he  had  an  independent  recollection  of  the  facts  after  so  re- 
freshing his  recollection.  Or, in  the  event  the  witness  was  un- 
abls  to  remember  after  consulting  the  time  sheet  that,  thereupon, 
the  time  sheets  could  be  introduced  in  evidence  when  it  appeared 
that  they  *ere  made  at  the  time  and  were  correct  memoranda  of 
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the  facta,  This  is  m   correct  rule  of  law  and  we  have  no 
quarrel  with  it,  but  the  cause  at  Issue  is  governed  by  a  fur- 
ther rule  which  obviated  the  necessity  of  this  particular 
teetiaony.  fhe  bookkeeper  of  the  plaintiff  oommny,  Anna 
Heroid,  ana  placed  upon  the  stand  and  testified  that,  in  tha 
usual  course  of  business,  ahe  posted  amid  time  aheete  on  a 
*4©b  suasmry*  and  that  thia  *Job  aua«ry*  contained  a  correct 
eoMputatlon  of  tha  aaount  due  for  such  services,  according  to 
a  per  dlea  rate  and  that  ahe  checked  the*  job  suaoKtry*  againat 
the  tiae  sheets.  The  employees  who  furnished  the  tine  sheets, 
from  which  the  $©b  summary*  en«  made,  testified  that  they 
were  correct. 

Thia  testimony  area  sufficient  to  make  the  reoord 
of  the  plaintiff,  kept  in  the  usual  course  of  business,  admiss- 
ible in  evidence.  #frM,  **  S3a*id  J.  Moll or  Qoamnv.  333  IU. 
app.  396;  ,Tfte  Pfftrtt  ▼•.JlBU*  219  111.  4S7;  ahlsholm  v. 
&«jflejLJ&&3£&-&Uj  160  HI.  101;  House  v.  Beak.  141  III.  B90. 

The  job  auassary  ems  admitted  in  evidence.  It  does 
not  appear  in  the  abstract,  however,  end  ve  as suae  thnt  it 
was  properly  in  evidence  suad  properly  proven.  The  ©suae  was 
tried  before  a  court  without  a  |ury  and  *e  necessarily  conclude 
that  its  finding  was  based  upon  proper  evidence. 

If  the  records  of  the  company,  kept  in  the  ordinary 
course  of  business,  were  properly  proven  and  before  the  court 
for  its  consideration,  the  fact  that  the  court  admitted  im- 
proper testimony  on  behalf  of  the  plaintiff,  ^ould  not  be 
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a  ground  for  reversal  la  view  of  the  rule  that  the  court 
ie  only  preeuaed  to  consider  evidence  *hieh  is  aaterial. 

For  the  reasons  stated  in  this  opinion  the  Judgment 
of  the  «unioip»l  Gourt  is  affirwed. 

WmXMt  AFFilBlSB. 
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PEOFX.E  Of  THE  STATE   OF  ItLlIOIS, 
Oftfend-.nt  In  Error, 


50I.A.  640 


WHIT  01  *R*OH  TO 


MlslCiraX.  3QMI 


MiU   JAGKS0N,  )  Of  GH1QA00. 

Plaintiff  in  Error.    ) 

Opinion  filed  November  7,  1928, 


MR.  JUsncx  WILSOK  delivered  the  opinion  of  tho 
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Tho  Informs. tion  filed  in  this  cause  charged  the 
defendant  AIbk  Jackson  with  will  fully  and  knowingly  keeping  a 
oertain  house  of  ill  fane  in  the  City  of  Chicago,  County  of 
Oook  and  State  of  Illinois. 

When  the  cause  was  (sailed  for  trl^i  a  motion  was 
snde  toy  the  defendant  to  suppress  evidence  on  the  ground  that 
certain  police  officers  of  the  3ity  of  Chicago  entered  the 
premises  without  a  search  warrant  and  obtained  the  evidence 
upon  which  this  prosecution  is  based. 

It  is  Insisted  on  behalf  of  the  defendant  Alsa  Jackson, 
by  her  counsel,  that  the  action  of  the  officers  «as  unwarranted 
in  law  and  a  violation  of  her  constitutional  rights  in  that  hsr 
right  to  be  secure  against  unreasonable  searohss  and  seizures 
was  violated  because  of  the  want  of  a  search  warrant. 

Fro*  an  examination  of  the  record  it  appears  that 
one  of  the  police  officers,  saw  the  defendant  soliciting  pereons 
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upon  the  street  in  the  vicinity  of  the  house  in  question.  Ho, 
3733  Indians  avenue,  Chiang©,  Illinois,  and  saw  her  enter 
the  residence  with  a  nan,  that  there  was  no  breaking  1own  of 
doors  by  the  officer,  but  that  the  door  was  open  and  he  walked 
in  and  had  a  talk  with  the  defendant  and  on*  Kudicott,  the 
nan  who  had  entered  the  house  with  the  defendant;  that  in  his 
presence  the  said  Kndioott  stated  that  he  had  had  intercourse 
with  the  defendant  on  the  premises* 

The  test loony  further  shows  that  another  police 
officer  of  the  City  of  Chicago,  Joseph  Fleroth,  noticed  a  girl 
on  the  premises  rapping  on  the  glass  in  the  door  as  sen  talked 
by  «nd  that  he  then  walked  to  the  rear  and  was  let  in  by  a 
colored  nan  and  that  they  thereupon  arrested  the  defendant* 

There  appears  to  have  been  no  breaking  into  the 
premises,  nor  was  the  entry  for  the  purpose  of  procuring  evidence, 
but  for  the  purpose  of  aaklng  an  arxest.  *e  do  not  believe 
that  the  action  of  the  officers  in  this  regard  was  a  violation 
of  any  constitutional  right  of  the  defendant.  The  notion  to 
supprsss  the  evidence  having  been  overruled  the  cause  was  sub- 
nit  ted  to  a  Jury  which  found  the  issues  against  the  defendant, 
finding  her  guilty  as  charged  in  the  information,  and  Judgment 
and  sentence  were  entered  upon  said  verdict* 

For  the  reasons  stated  in  this  opinion  the  judgment 
of  the  Municipal  Court  Is  affirmed* 

JUBGJOCST  art  IRKXO. 
HOLDOM,  P,J.  CONCURS 
TAYLOR,  J.,  not  participating* 
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JAM1BSGM  BROS., 


)     ERROR  TO 
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Plaintiffs  in  ?rror.  ) 

Opinion  filed  Nov,    7.    1928, 


MR.  JUftlOS  SIL801  delivered   the  opinion  of  the 


MMUPta 


This  was  an  action  in  assumpsit  on  M  promissory 
note  made  by  ths  Commercial  Coal  *  Coks  Company  to  the  order 
of  David  Jamleeon,  one  of  the  defendants,  which  was  endorsed 
in  blank  by  him  and  ale©  by  the  defendants  by  the  name  *nd 
style  of  Jamieaon  Bros.,  and  delivered  to  the  plaintiff  for  a 
valuable  oonald--  ration.   The  note  was  for  £4,187.34,  m&   was 
da tod  W*roh  1,  1934,  at  Chicago,  Illinois,  payable  six  months 
after  date*    The  giving  of  the  note  and  the  obligation  thereon 
Is  admitted.   The  entire  business  of  Jeaieaon  Bros,  was  ?old 
on  August  88,  1935,  and  an  affidavit  listing  the  creditors 
of  Jamie eon  Bros,  was  made  September  10,  1936.   The  total 
obligations  listed  in  the  affidavit  required  under  the  Bulk 
Sales  L*w  Roounteci  to  £3,965.53,  but  did  not  include  the 
claim  of  the  plaintiff  which  it  was  stated  amounted  to  over 
$4,000,  or  coneid  rably  more  than  the  entire  amount  of  the 
listed  claims.    TTnde*  the  Bulk  Rslss  Law  the  failure  to  list 
thi*  claim  was  a  fraud  on  the  plaint iff, and  in  view  of  ths 
fact  that  it  was  evident  that  it  was  the  largest  single  claim 
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and  more  than  the  entire  other  indebtedness,  It  would  appear 
as  a  matter  of  fact  that  it  asm  intended  that  the  plaintiff 
should  not  have  notice  of  the  transfer  of  the  assets  of  the 
company,  and  would  raiee  a  preemption  of  fraud,  independent 
of  the  statute.    An  attachment  in  aid  wae  obtained  against 
a  certain  pleoe  of  real  estate  which  van  in  the  name  of  Malcolm 
Jamieeon,  one  of  the  defendants,  and  this  property*  according 
to  an  affidavit  filed  herein  on  behalf  of  the  defendants,  appears 
to  hare  been  conveyed  to  the  daughter  of  the  defendant,  one 
Helen  sammons  and  her  husband,  this  purported  assignment 
apparently  was  made  on  June  37,  1925,  or  about  two  months  prior 
to  the  transfer  of  the  property  of  the  defendant  J&iaieson  and 
Jamieson  Bros.  The  transfer  of  this  real  estate,  prior  to 

the  sale  of  all  the  business  of  the  defendants,  would  in  itself 
cause  doubt  and  suspicion  as  to  the  good  f *lth  of  the  transfer 
to  the  daughter  of  the  defendant*  The  cause  was  he»rd  before 
the  court  without  a  jury;  evidence  vac  heard*  and  the  court 
h«lng  fully  advised  in  the  premises,  found  the  issues  for  the 
plaintiff  and  assessed  his  damages  in  the  sum  of  45,013. 88. 
What  purports  to  be  a  bill  of  exceptions  was  filed  herein  but 
there  is  no  certificate  of  the  trial  court  attached  to  said 
bill,  st* ting  that  it  oomjains  all  the  testimony  heard  at 
the  trial.  Under  such  a  condition  of  the  record  we  have  to 
assume  that  there  may  have  bc#n  otheT  evidence  upon  which  the 
court  based  its  opinion,  quiver  v.  Bob roth.  163  111.  457 j 
Mailers  v.  ffhlttler  Machine  0o. .  1?0  111.  434.  Moreover,  it 
appears  from  the  scwewslled  bill  of  exceptions  that  ther*  **e 
no  testimony  whatever  as  to  the  fact  of  the  conveyance  by 
Malcolm  Jamieson  to  his  daughter  of  the  roparty  in  question 
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nor  was  there  any  testimony  as  to  any  payments  made  by  her  In 
consideration  of  the  said  transfer,  but  the  defendant  relied 
mpon  hie  action  to  dismiss  the  rrit  of  attachment  on  said 
property,  and  en  affidavit  filed  in  support  thereof;  and  it  la 
argued  on  oehlaf  of  the  defendant  Herein  th*t  the  burden  «•>■ 
upon  the  plaintiff  to  show  that  there  was  actual  fraud  in  the 
transfer  of  said  property  by  the  defendant  to  hie  daughter. 
As  has  already  been  stated  the  so-called  bill  of  exception* 
contains  no  testimony  in  yeg&rd  to  the  transfer.   It  has  beem 
argued  in  the  briefs  filed  by  the  defendant  that  said  transfer 
was  not  fraudulent,  but  there  is  no  evidence  in  sup;crt  of 
that  position  and  the  entire  argument  appears  to  be  based 
upon  the  failure  of  the  trial  court  to  suet&in  *  motion  to 
direct  a  verdict  for  the  defendant  on  the  ground  stated*  and 
it  has  been  argued  here  as  if  said  facts  *ere  in  evidence.  In 
viev  of  the  fact,  as  already  stated,  that  the  bill  ef  exceptions 
does  not  contain  a  certificate  of  the  trial  oourt  that  it 
contains  all  the  testimony,  this  court  is  forced  to  take  the 
position  that  the  judgment  of  the  trial  court  ens  based  upon 
proper  testimony,  and  therefore  the  Judgment  in  favor  of  the 
plaintiff  vas  properly  entered.   The  daughter,  Helen  Sammons 
and  her  husband  olalmed  by  the  defendant  to  be  the  real  owners 
of  the  property,  do  not  appear  to  have  participated  in  the 
proceedings.   If  the  property  bad  been  conveyed  as  charged  by 
the  defendant  Nicolas  Jamie eon,  then  the  real  parties  in 
interest  *ere  Helen  Saaatons  and  her  husband.  Ths  conveyance 
of  the  property  of  the  defendant  being  a  complete  conveyance 
of  all  its  property,  without  listing  the  plaintiff  as  a 
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creditor,  was  a  fraud  on  the  plaintiff  and  it  was  entitled  to 
lie  judgment  In  the  trial  court. 

For  the  reasons  stated,  the  Judgment  of  the 
Superior  Court  Is  affirmed. 

HOWXHI,  P.J.  sM  M'uOR,  J.  flQ§91  . 
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Opinion  filed  Nov,  7,  1928, 


MR.  JUSTICE  wri.$9tt  deliver*!  the  opinion  of  the 


court* 


The  claim  in  this  oa«©  is  for  real  estate  brokers* 
eenaission  growing  out  of  the  purchase  and  sale  of  a  certain 
tv©  flat  building  loon  ted  at  77SSQ  South  Bemlt&ge  avenue, 
dhi*ago«  Illinois. 

The  cause  was  tried  fey  court  end  Jury  in  the 
Muni  el  pal  Court  of  Ohio* go,  resulting  in  a  verdict  finding 
tho  Issues  against  the  plaintiff*  and  in  favor  of  the  defendant, 
and  judgment  on  the  verdict.  Motion  for  a  new  trial  waa 
overruled  and  thle  appeal  perfected  to  thia  court. 

the  faote  ahow  that  on  or  about  April  17,  1936,  the 
plaintiff*,  loiter  Q.   Oetta&nn  and  EUer  Jordan,  doing  business 
ae  Jordan  *  Oettnann,  were  duly  lieeneed  real  estate  brokers 
in  the  City  of  Chicago;  that  on  or  about  that  date,  the 
defendant,  w.  0.  Warner  and  his  wife,  appeared  In  the  offices 
of  the  plaintiffs  and  listed  their  property  for  sale,  but  did 
not  give  plaintiffs  an  exclusive  right,  the  price  fined  by 
the  defendant,  at  the  tine,  was  116,300  net  to  hla  for  the 
property,  of  wfciob  $4800  was  to  be  cash* 
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The  defendant  never  again  appeared  i»  their  offices, 
sor  does  It  appear  froa  the  testlaony  that  he  wae  notified 
at  any  tln«  that  plaintiffs  had  procured  a  purchaser.  The 
propsrty  whs  sold  by  the  defendant  to  the  purchasers  who  were 
*  Mr,  A,  2*.  white  and  a  aire.  Margaret  Oerth,  hie  aother-in-l&w, 
on  or  about  July  12,  1936. 

Settaaan  testified  on  behalf  of  his  fira  th&t  he 
aet  Earner  and  hie  wife  on  or  about  April  17*  1936,  when  they 
emote  to  his  office,  and  that  he  never  saw  Warner  again  after 
that  date,  but  that  the  property  was  shown  to  A.  J*,  white  by 
one  of  his  saleeaen  and  that  he  also  saw  white  in  hie  of floe 
tea  or  three  wseks  after  Earner  had  been  there;  that  he  himself 
took  three  or  four  proepeets  to  the  building  and  advertised 
the  property  la  the  Sbieage  Daily  Neva,  a  newspaper  published 
In  the  City  of  Chicago.  He  testified  further  that  at  the  tiae 
he  talked  with  White,  It  was  stated  that  hits  could  only  put 
$3500  into  the  building  $md  that,  thereupon*  a  contract  was 
drawn  and  signed  by  white  and  a  note  given  for  $1,000,  ae 
earnest  aoney.  He  did  not  inform  Warner  that  he  had  a  pur- 
ohaeer  willing  to  give  $3800,  and  subsequently  and  before  the 
actual  sals  of  the  property  gave  the  note  back  to  fhits. 

Mrs.  Margaret  Ocrth  testifying  on  behalf  of  the 
defendant  stated  that  she  had  known  that  this  property  was  for 
seise  in  January,  1936,  through  a  certain  lira.  o'Kourks,  but 
that  she  newer  saw  either  Qattoaan  orJordan  concerning  the 
property  or  any  of  their  eaployeee. 

It  le  earnestly  instated  on  behalf  of  plaintiffs  that 
the  wsrdlet  of  the  jury  waa  manifestly  and  clearly  against  the 
weight  of  the  evidence.  It  is  Instated  on  the  other  hand  by 
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defendant  that  the  plaintiff*  were  not  the  procuring  onuse  of 
the  sale  and  that  at  no  time  did  the  plaint If ft  procure  a 
purchaser  ready*  able  and  willing  to  pay  the  requisite  each 
and,  furthermore,  that  the  ndvartisement  in  the  Dally  sews 
was  inserted  after  the  sale  and  that  there  was  an  abandonment 
on  the  part  of  the  broker  and,  therefore,  plaintiffs  were  not 
entitled  to  recover. 

The  jury  was  properly  instructed  to  the  effect  thnt 
if  they  found  the  plaintiffs  had  submit ted  the  property  to 

hits  and  that  the  defendant  and  White  were  put  into  ooamunic- 
ation  concerning  the  property  by  the  plaintiffs  MM  that  it 
was  subsequently  sold  without  a  revocation  by  defendant  of 
plaintiffs1  authority,  then  the  plaintiffs  would  be  entitled 
to  recover. 

the  law  is  well  settled  that  a  real  estate  broker 
who  has  begun  negotiations,  for  a  sale  for  his  principal,  which 
are  subsequently  carried  on  to  a  final  consummation  by  his 
principal,  cannot  be  deprived  of  his  right  to  commission  because 
the  negotiations  were  completed  without  his  »i&.  But,  thla 
is  a  Question  of  fact  for  the  jury. 

There  is  no  objection  made  to  the  instructions  and 
the  only  question  involved  appears  to  be  as  to  the  weight  of 
th«  testimony.  The  cause  was  tried  before  a  jury  which  found 
the  issues  in  fawor  of  the  defendant*  Judgment  was  entered 
upon  said  verdict  by  the  trial  judge*  both  the  jury  and  the 
trial  judge  were  in  a  position  to  see  and  observe  the  manner  and 
demeanor  of  the  witnesses  with  a  better  opportunity  to  weigh 
the  testimony  than  would  a  oourt  of  review,  we  are  unable  tc 
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say  that  the  verdict  and  judgment  of  the  trial   court  is  ao 
clearly  end  aanifeatly  againet  the  weight  of  the  evidence 
ae  to  require  a  nee  trial. 

For  the  retaone  etated  in  thie  opinion,   the  judgment 
of  the  municipal  Court  is  affiraed. 

JUOOtfSSf  AITHIW0. 
nOiOOM,    P.4.    A«B  STUlEa,   J.    C2OJ830R. 
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lASUKAfcCS   <&*JPaCT,    ft 
Corporation, 

appellant. 


KB.   1»H1*SIT*IS0   JU3TICB  0  *COIiJiCll 
IK&XYKKBB  TS*  OFXSlGJf  OF  fSS  COUHT. 

Plaintiff  brought   an   action   ijfttort    the   tfuf—flfit    to 
recover  the  value  of  hie   automobile  which  was  stolen   and  which  <*as 
covered  by  ft  nolicy  of  insurance  issued  fey  I   e  defendant,     the 
ease  wae  tried  before   the  e©urt  without  ft  Jury.      The   court  found 
in  f-=»vor  of  the  plain  tiff    ml   ^sseesed  his    MMgMi  tA 
ment  waft  entered  on   th*  fin  in^  tjM  the  defendant   appeals. 

The   reaord   discloses   tuat  on  J&ay  £1,   1936,   the  ds- 
fendant   issued   to  pl^.ntiff     t»  insurance     elicy,   insuring  against 
loss  by  theft,   robbery  or  pilferage  af  the  automobile,      Xhe   face 
of   the  policy  was  i'or  $l,0o©  and   covered  the  period  fro*  *ay  21, 
1926,   to  lay  21,  1927.      The   automobile  wan  stolen  on  February  16, 
19  27.      2he  defendant  in   its  affidavit  of  sprits  called   for  strict 
proof  ss   to   the  t   eft   of  the  oar,   denied   that  plaintiff  had  given 
defendant   the  notice  required  by  the  policy,   dented  that  the  aute- 
moMle  was  of  the  walue  of  $1,000,    and   eet  up  by  way  of   defense 
that  plaintiff  h^d     violate*   the   oroYieion*?  of  the  pel  toy  in  that 
he  left   the   auto*cMle  unlocked. 

The   f \eie   are   Ml  illy  as   follows   Msd    ;ire  not 

disputed.      During  most   of   trie   r>sriod   cowered  by    H  ey   the 

autoKcnile  in  question  was  kept  In  a  public  g^r%<;.e.  At  the  ties 
the  ear  was  stolen  ftl  un  -iff  w»s  in  Florida  ?*nd  his  dau*  ;ter-in« 
lear  was  authorized   t     use  the  car.        she  had  been  using  it   luring 
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practically   the  entire  period   covered  by   "Jm  policy,      ;.:n   the  day 
the  car  viae   stolen  the  garage  keeper  received  *  *ltphone   call   for 
him  te   deliver  the   ear  at   tfte  corner  of  Kedrle  avenue   end  toft  of 
street,    Chicago.      He   testified   to   this   effect,    smsl    further   that    the 
telephone  call  was   from  plaintiff**  eon;    that  upon  receiving   t;-  ia 
request  he  drove   the   car   to   the  above  looation;    that    it  was  rain- 
ing at   the    tl»e  and  he  waited  for  a,  few  minutes  but  no  one   cam©   for 
the  ear;    that  he  thereupon  locked  the  tran  session,    out   the  keys 
In  his  pocket  and  left   the  car  at   that  pl^ce.     the  evidence  further 
she*e   that   this  was  the  last   tine  the  car  fc*d  been   seen.      It    further 
appears  from  the  evidence  that    che  garage  msn  was  not  authorized  to 
leawe  the  car  as  he  testified  he  had   done.     When  it  was  learned   the 
ear  h%d  been   stolen,  plaintiff  notified   the  Insurance  company  and 
made  proof  of  the  loss.      He  alee  notified  the  police  department. 

A  witness  testified   for    the  plitwttff  that  he  was  en 
automobile  de*l«*  ail  had  been  engaged  inn selling  Bsick  s*utcmobilee 
for  fourteen  years;   that  lie  solJ   HM  £ulck   car  in   fUMstaosl  to 
plaintiff  In  May,   1928,    for  $1600;    that    th   re  wtM   two    e*t*  of   keys 
deliver*^   to  plaintiff  at    th*   time  oi    the    sale;    that  he  laet   saw 
the  ear  about  Beeember,  192$,  when  it  was  in  g**d    temiltion;    that 
it  was  a  new  car  when  it  was  sold  to  pontiff;   that   in  his  opinion 
th*   fair  cash,  market  value  of   the  — tMwMao  w&«  eight  or  nine 
hundred  drollare.     Cther  witnesses  testified   that  at   the   sisal  the 
oar  was  stolen   it  was  in  good   con -ition, 

the  policy  provided  thai   "the  automobile  described 
is  usually  kept   in  private  garage."     The  defendant   contends  that 
the  information   us   disclosed  by  tae  evidence  &iven  by  the  plain- 
tiff to   an   insurance  broker  thst  plaintiff  had  changed  his  automo- 
bile from  a  private  garage  te   a  public  z*«r^tet  was  net  notice  to 
the  defendant  of  this  fact  because  the  broker  was  in  no  way 
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we   thin*   it  la   entirely  Immaterial    and  beside   the  point.      The  auto- 
mobile vu  not   atolan   rroia  &  private  or  public  garage  but  from  a 
public  ctreot  where  it  *»»  left  by  the  **n  who  ran  the  pnTlflp.      The 
argument  ©r  the  defendant  to   the  effect   that   there  ia  bo  li ability 
under  the  policy  because  plaintiff  violated   the  provisions  ©S'  it 
when  he  kept   the  mtMHlslTa  in   a  public  garage)  when   it  waa  stated 
in   the  policy  that  It  would  be  kept  in  «  private  garage,  ia  =*leo 
immaterial.      Aa   stated,    the   car  -rae  atolen  *hm  left   in   n  public 
street,  £ed:si»  avenue  and  £*diacn  street.     koreover  the  testimony 

HM  ease  i*    tfcmt    the  car  was  lo©k-©d  when  left   at   that  point; 
ao   it   appear  i    kfe*t   if  th«r«  wae   a  viala&taei  of  the  pr^-Hisiona  in 
keeping  the  car   in  a  public  garage,  **hieh  w*   think  thera  was  not, 
this  would  ©•   entlrrly  i&»aterial   in  view  of  the  facts   stated. 
And   the  Hippoul    th.t  plaintiff  kept  tha   autos&ebile  unlocked   in   a 
public  g.-iraga   is  likewise  i&Bateri&l,   because  the  testimony  ia 
that   the  car  araa  locked  when  it  was  l*ft   in  the   street. 

1%9  defendant  contends  that   the  Judgment   Is  wrong  be- 
cause there  was  no  evidence  of  the  value  of  the  car  at  the  time  it 
a  as   atolen.      Ibis   eonte;  tioa   ie  contrary  of  the  evidence,      Aa 
already   stated,   a  vitneae  g*ve  competent  testimony  aa  to  the  value 
of   the  car  and  there  was  none   to   the  contrary,      the  {argument  ad- 
vanced by  tha  defendant  as  to  why  the  judgment  should  be  reveraed 
is  without  merit,    am*  the  judgment  ie  affirmed. 

AFFIHMKD. 
'?c~ur»1y   *nd   catehatt,    *#*« ,    soncar. 
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-  urn  wwriff. 

▼  S. 

MOhhis  ?;aiaa  et  &i. 

L0UI3  a&FLalf, 

Appellee. 
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KR.    FRSSZMKG   JU  :?1CS  0»COJSl;Cil 

WKLtnmKB  rm  orctacs  of  ths  cogs?. 

cm  April   7,   19  £7,  plaintiff  brought   suit   ogaJjist 
Morris  ^srig,  Harry  Ssrlg,   Isaac  Cohen,   Joe  £srlg,  Louie  Kaalstt 
end  doctor  Ben  aadler,   doing  business  fe  nearly  as  Chicago  Bis* 
tilling  uoiapiwjy,   ts   recover  |63C  together  witk  internet    thereon 
sad   attorney's   foes. 

Plaint  ii  J"  's   c1«-1e  was  alleged   to  be    ftps    vagM   ius  Mm 
as  a  ni^ht   and  day  wateru&iau      'Ike   Bmmtm&  was  served  on  Dr.  &ea 
*&dler  oa  &ay  d,  1927,    and  returned  not   found   as  to   th*   outers* 
fcadler  entered  hie  appearance  oa  »ay  9,  19   7.     an  order  was  en- 
tered  on   that  data  giving  his  tea  days  within  oh! oft    **©   i'iie  his 
affidavit  or  aerita.     he  filed  his  affidavit  of  aerits,    o  en /lag 
that  he  was   indebted   to    the  plaintiff.      Oa  Jaly  Id,   19  J7#    an  fJAfJI 
surmone  was   served  on   the  defendant  Louis  capias;    July   23th  his 
appearance  was  en* r red  hy  his  cluneal   and  on   the  next   day  an  order 
was  entered   sivlnr  -^ia  ton  day  a  within  which    to   file  his  affidavit 
of  aertte.      He   filed  hie  affaavlt   of  nerits  on   August   S,   19 
denying  that  he  owed  plaintiff  any  acney  Mil  gaxglBg  the  allege- 
tleas  of  the   statement  of  elai%   in    tojto,  and   la   detail.      B»d  next 
that   *pi>#»are  frw*,   the  record  (whlen  is  eer tilled  by  the   clerk  of 
the  Municipal    court   to  be  a  ■eaplatdl   tr&nesript}    ie   an  order  en- 
tered Janu sry  19  a   1923.     By   this  order   Hie   suit  was   ji— isoti  as 
to    the   defendant  Sadler,      ihe   cause   came  on   for  hearing   in    the 
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absence  if  the     defer.?: ant  Kaplan,    the   court  hearr*    t&e  evidence, 
faun-*    the  i««u«s   Tor  the  plaintiff  aft",   against  Kaplni    w4   &eeessed 
darnels  in   the   sua  of  $6at>,    together  with  costs  and   attorney's 
feee.     fcore   then  thirty  -leys  thereafter,  March  2,   1938,   fltff  i—t 
Kaplan    Hi.ei   -an  affidavit  «ade  by  his   counsel   and  sieve*   the   court 
that   the  jfBt^MBi    ente-red    a**,  inrt   hifl  he  vacated,      f&e  notion  vu 
allowed,    the   judgment  vacated,    Mttd  plainti  ,1b. 

She   affidavit    ril    ^   fcy    defendant**    counsel   rets   up 
that  he  atven.ied  in    the  Beat  etnnl   -spurt   men   tts*   e»«©  n   i  ?.d 

for    trial   W   vetober   :^4,   1SS?,    ttt  litiefe    ;isee   defenda..  .an   t»b 

ready  for   trial;    »t   that  tine  plntetlff  »>j  counsel  nd 

•stated    m&  represented  unte  afii$*at    that   it  weald   be  neeessary 
fer  plaintiff   to   sue  out  vnB&etsd  write  *f  aii*»   su&^one  to   au  -on 
four  other  defendants  *h©  hr*d  been  sa4e  parties  flrf mrtMit .   and 
that   affiant  aee4  not   attend  upon  tha   coa-;inu%nee  of  sal'4,   e^se 
until   such   service  was  hfti  hy  said  plaintiff  *s  attararys,   and 
further  said  oerson  stated   to   off  lent  that  -*h<*n   service  *a»  pro- 
cured *»id  person  would  notify   %ffi*nt  when  the  eaee  w&s  set   down 
fer  hearing,    at  which    tine  affiant  «nd  his  witnesse*  VMM   so«e  in 
end   *%fm4   said   duuse;"   that  affiant  relied  upon   s;-ch  statement 
and  h*d  no  knowledge  or  notice  of  the   entry  of  the   |nd§nent    sg&inn* 
hie   client  until   affiruiVs   client  wan   served  on 

February  28,  19?8.      Xhm  affidavit    I  r   set  up   Chat    •..  et 

ef  the  caee  uhich  was  inspected  by  tiie   affiant  on  fearer,  1,   19"%, 
aho«s>    *aat  on  October   ?d,   1927,    the  case  Ml  -*    court 

to  iievesiber  3,   1§^7,    and  on   the  latter    late    rvno  ■  n- 

tered  continuing  it  until  January  IS,  19i£,    mA    tisat    these  order* 
▼ere   entered  without   tiae   ^knowledge  of  afiiant   and   while   affiwit  wa* 
waiting  to  be  Infonsed  of  service  of  process  upon  the  other  defend- 
ants,*  tm<H  that  he  had  received  no  such  notice;    that  &apl«n  had 
never  employed  plaintiff   la  the   capacity  of  a  watchman  or  a*j  other 


a*#  ««£2«a  •«**  r  »tf  «i  ***   tamm*hm%  »/<i   *«<* 

:,%M.a*./l*    ad   SAM 

• 

MTV   «9P  *»£rf*   .?  -tmmp^I 

•  9%b  >lv«*rf  •«  fea*  M» 
I   a*  **•!£>   »lit 

-fc#r  '?iij  acs»  *a*a»t«  lo  »9xr%<*  la  *■?*' 

fc$d  ftt  £q*  --»wt  «i<  :>»*;  9*L  tmiU   fro*    '.•*«* 


ea-«*eltyt    =n*  n^v«r  •  MM  |   llatle  te  ^l^intiff  st  ttfflHlt. 

I   affidavit   was    all    Oud   waa  b«2or*  art   and 

it  the  baei?   for   the  order  ttMNttlag  the  ffttfpMBt.  tclnr 

this   affidavit  was   entirely  insufiioi  Wi ,    fcctag   too    indefinite 

a»i  aneertain.      It  4rf  obvious  t/iat  iit,i^Htiai   ooul.s  not  be  c©»- 
SxLci*4  if  j«^..  senta   aoul<?  be   aet   aaia*  lon^   eft**    Dm   ILMJIM  ef 
thirty    Nye,    cr    rr^J    ti  '.tee.^nta   MMM   M    the  affidavit   avers  rere 

•MM  ^ae  ffiMMrtwi   for   trirsl.      El   1p   c-}*«ir  thai   counsel 
ftr   t?<.    fafMRia&t   wae  n*glit;ent.      She  affidavit    tee*  not   MM*   ytny 
diligrene*  la   WBB»tf>l«i    *hp  raasors   tfi   Hm    MUM.     fcor*over  —  as 

aet  negative    the  f  ct  *l1s   climt,    the  A«femd«Bta  *ma4 

cot  ice  cf  ^h%t  hid  bt—     one  lc   the  ease. 

inatant  proceeding  ^*e  brought  uc?>r  ef 

the  .Municipal   Ce*«t  A«t    MMj   is    similar  to    tfefta  £2-tt*£4*d  for  nn<1er 
See.    eS»  ©f  the  Practice  *~et;    4uH   aince   Uui   all«g»il«M  ft!    tkd  affi- 
davit were  not   traversed  we  i&uet  KKMOM   thai    Ml  he  trur;    rut,   as 
stated,  we   thiBK  they    nm  entirely   i&suffl  cleat   t©  Mmet    - 
eourt  in  TaftfEf    the  Jartipiwrt .   MM mil  it  is  slear  th*t   <&*•  de- 
fendant was  guilty  of  n^it^®;.-«, 

The  or  Jer  ftf  the  Mm  ft&ed   froxa  ia  re- 

versed  MH   the  stutter  ff— ■  fluid    to*      •     fan?  %m  in  aeoerdatee 

with   the  views   M"pTM»Ml   in    thi*  opinion. 

RBtSHSHB 

KsSurely  «»£  MM  Shaft,    ?J. , 
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CO., 

A©T»ell%nt, 

vs. 

ARTHUR  KAPKRKICR, 

A-oo  tllee. 
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Plaintiff  brought  an  action  gainst   the   defendant 
to   recover  #226  «aich  it   el&imed  was  due   for  commissions  in  ne- 
gotiating a  loan  for  345Qw.      Xhe  case  was  tried  before  the  court 
without   a  Jury,    th*re  *a«   a  finding   snl  Ju '.grass t   in   favor  of  de» 
fan-!ar:t(  nlainiiff   appeals. 

Plaintiff   allege   in  its   statement  ef  alaisa  that   it 
was  a  -duly  |»lt<sin0  real   estate  bicker  vith  offices  in  Chisago; 
that   Itf— tflil  s«n*d   a  oiee«  of  real   *«tate  on  ^hici  he  desired  to 
gEtaM  a  *ort^a^t?   to     •cure  %  loan   to   enable  &fa   to   constrict  a 
bull  Hng  on   th*  r.rop^rty;    rhst  he   estnloyed   ->1  tin  tiff   te   obtain    the 
loan   far      ha  end   tv*:r«ed   to  oey   •  m— iJWillll  of  5  pes   cent.      It 
further  set  on  that  plaintiff  h*d  obtained    the  lo  m   sad   that  there 
was  $335  casus!  ssion   due. 

Defendant   filed  an    affidavit   of  merits  in  which  he    Vs- 
nied    that  olaintiff  -wis   a  duly  licensed  real   estate  broker,    raid 
averred    that  he  had   requests!   pi -in tiff    ts    procure   a  loan  of  $6, 
for  him .    the  loan   to  be   secured  by  a  sort gage   on  certain    real   es- 
tati  en   *hich  the  defendant  desired    to    construct   a  building;    that 
plaintiff  hal   failed  to   secure   the  lo&n  of    16,009,  bat  advised   de- 
fendant  that    it  had   secure5   64800,   which   the   defendant   refused   to 
aooeot.     A  further  alleg^tiaa  was   that   the  defendant  had  not  agreed 
to  nay  »    eeinal**loB  of  5  o*>r  cent   and  denied  that   there  was  ^xj% 
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due  fro«  him   to  plaintiff,      la   an    e&onded   affidavit  of  merits  the 
defendant    sot  up   that  he  had   advised  a  representative  of   the 
plaintiff    Uut   a  certain  b*nk  h^d   agreed   to   lo^n  hta  I4S&6  on  the 
property   tor   the  purpose  ©l    constructing   the  luildlng,  but   that 
defend^t  desired  a  loan  of  $5,000;    Uiat   th*reui>on  the   representa- 
tive VT9-pnT4*   :*n    application   and  presented  it    to   the   defendant    for 
his  eif-nature;    that  upon   an  examination  of   It   the   defendant   saw 
it  called  for   a  losn  of  only  I4S00  and  advised  plaintiff's  repre- 
sentative that  b*  repaired  a  lo*rs  of  £§#§G9;    that  plaintiff* 
representative  fraudulently  stated  that  II  *ae  plaintiff*   orac- 
tlee   to  n5 -*k»  the  loan  out  at   from  1500  to   >70G  lees  than  the  amount 
that  -»%»  desired;    that    -,h»reur»on,  relying  ■  mt  wade, 

defendant  IfjtjiH   the  application   for  llM  lorn. 

Cn   the  trial  of  the  ease  plaintiff  offered  some  evi- 
dence tending  to   show  t.  at  it  was  a  duly  licensed  real  estate  broker 
under  the  laws  of  the   state   ©*4  the   ei  y  wri^wmsust.      defendant  is 
hie  brief  contends  that  the   proof  failed   to   show  that  plaintiff  was 
a  licensed  real   estate  broker,   but   that  on   the  contrary  the  proof 
shewed  it  was  not   such  a   licensed  broker,     Although  plaintiff  al- 
leged in   its   statement  of  claim  that  it  was  a  licenses    real   estate 
broker  and   although   this  was  denied  by  the  defendant   in  his  affi- 
davit ef  j»erit»,  yst  this  issue  a*  Joined  was  i&smterlal.     the 
statute  which  requires  a  real   estate  broker  to  be  licensed  defines 
a  real    estate  broker  as  follows:      "A  real   estate  broker  within   the 
weaning  of  this  aot   is  any  persoa   ****  who   for   compensation  or 
valuable  cens  id  er&tioa,   sell?   or  offers  for   sale*  —      *er  negotiates 
the  purchase  or  sale  or  exchange  of  real   estate  **   for 

Other©."      (Sec.   2,    chap.   17-A>,    Oahlll'©  Statutes.)      it   ie  obvious 
that  this   section  does  not  apply    Ul  the  pro  ©aril  of  loans. 

J.  b.   Crook  testified  for  plaintiff  that  he  w©»  ©a- 
ployed  by  plaintiff  and  handled  the  transaction  with  defendant; 
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that  a#  callad  upon   defendant    anJ.   dieouased   the  question  of   the 
loan;    that  defer,  lart  wanted   t'     irooure  a  loan  of  M,OMt  but 
witness   stated   that  plaintiff  weal  1  not  loan  more   th-on  $45O0  on 
the  property;    that  thereupon  ho  filled!  out  a  blank  form  of  appli- 
cation   for  a  loan  of  $4500;    that   this   application  was    signed 
by  tne    |nf— i— t,  who  gave  in*  witness  lafmjHMrttt—   ^.s  to  the  lo- 
cation,   §•  scriptian,    etc.,    concerning  the   property.      Qm  >ip.->lica- 
tlon   clearly   specifies  that  defendant  autaoriaes  plainti ff  to 
obtain  a  mortgage  loan  for    <la>  of  #4500   for  five  years   «  ith 
interest  at  6  yer  cent,      i'here  was  also  written  in   the  blank 
prevision  for  partial  payments  before  the   end  of  the   five  y«ars. 

Defendant   testified    that  he  signed    the   application 
after  having  examined  it   and    tnat  fee  called  attention  to    the  fact 
that   the  application   called   for  a  loan  of  but  #45C-G,    and   that 
Crook     thereupon   stated   that   it  was  ?*l*ay»  plaintiff  *s  practice  to 
make  out  aprsli  cat  ions  for   from  |§9G  to  $700  leao  than   the  amount 
actually   desired,    rm*    that   thereuroa  h*>   ttjffHi   the   application. 
Crook     denied   that  he  made   any  such  statement. 

'Hie  evidence  further  shows    that    ifterwarss  defend- 
ant obtained   a  loan  ©f  $4 SCO  from  hie  bank,    ft>r  *hie     he  paid 
a  eom%ia»ien  of  3  p&r  cent.     The  defendant  m  testified   that 

be  desired    to  obtain  a  loan   so   that  he  could  put  up  a     bungalow 
on  some  vacant  property  tnat  h     owned;    that  he  bud   been   engaged  in 
the   contracting  business  all  hi*  life  and  .cad  made  several  build- 
ing loans   and  in  making   them  had   signed   applications    and  iaaw  the 
custom   and  practices  of  persons  from  whom  he  h?«d  obtained   the 
lo  ms  in   such  matters. 

A  careful    consideration  of   all   the  evidence  in   the 
record  leads  us    to    the   conclusion   that   the   finding  of   the  learned 
trial  Judge  on   the  merit*  in   %galnst   the  manifest  weight  of  the 
evidence.        W#s  think  the  testimony  ef  the  defendant   skSCS    tnat   the 
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transaction    ii.i  not    taie  pl<~oe  ae  defendant  testified.      Ee  «»■  * 
Ban  familiar  *lth  such  Matters,  h  iring  obtained  aevaral  lo&r.s 
•ring  »  period  of  several  yvara,   *nd  it  is  obvious    Ifcat  ue  knew 
that    Um   amount   stated   in    the    application    lor    the  loan  was  not 
lea  a  than   the   ..mount  deal  red. 

Sine  *    taia  c*»ae  *aa   tried  without  &  jury,    the 
Judgment  of  the  feuaiavpal   conrt    sill  he  reveraed  and  Ihd^aeet 
arill  ©*  entered   in    inia  eourt   in   favor  ef   the  pi  dr.tlff  and 
against    the  defendant   for  $225.00. 

tioSarely  and   iatehett,   JJ. ,    PHMaW« 
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HABftY  P.   KESKSCA*   and 
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iffs,   coftteten «*. Ibi»  an  >>ttl  ci    ttM    s'ourth 
el  ass    la    the  Mtftisiysd    court,    claiming  as    amount    *u*    t3tm  de- 
fendant   for  «on,  labor   and  »aterial   furnished,   upon    trial  had 
JuigBftnt   for  |29U.oa  upon  a  verdict  of   the   jury  pursuant  to  a 
mandatory  ir;strocM«»  of  the  court.        3efsndant   seeics  a  reversal. 
Plaintiffs  do  not  appear  in   this   court    to   defend    the   judg&ent. 

the  reversal   is   naked  on   the  ground  of  misconduct 
of  the   trial   Judge   and  the  record  snarly   justifies   this. 

■e  will   narrate  only   a  few   incidental  which,  call 
for  a  reversal.      After  considerable  difficulty  the  ease  was 
finally  eailed  for   trial   on   the  regular  Jury  calendar  &t  twelve 
©•clock  noon,  March  29,   1«27.        At  that    time  an   attorney  naked 
to  read   an  affidavit  of  ©n*  ©r   the  counsel    Is    the  effect  that  he 
v»a   actually  tftg*4  Si   ta   the   trial  of   ano';n*r  case  tut   the   court 
refused   to  ©emit   this  to  he   read  or  filed   Mai.  ordered   the 
trial    to  proceed. 

At   th*   conclusion  of   the    tsstli  SB*  of"  en*   of  the 
witnesses  for   plaintiffs   the   trial   Judge  asked  slain  tiffs' 
counsel  how  c&ny  SOTl  wivaessss  h«»  had,    to  whicn   sow  sel   answerad 
that  h«  had  two  sacra  who  «ould   "corroborate*   the  t^stiaony  of 
th«  first  witness.      Counsel   for  the  defendant  obj«cic4    at    '.his 
remark,   but   instead  of   sustaining   the   objection    the   trial   Judge 
addressing   counsel    for   plaintiffs   said: 


rem 
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•*r.  <3re*netein,   do  you  want  to   call  each  of  th#ee  wit- 

ne«s#e  >    MMal  of   them  hln  hueinees   and   then   ask   e**ch 

of   thoat  If  he  luwM   the  testimony  of  plaintiff   aftd    If  hie 

I— ♦!■!■■»     41i     V-R    the     SttlBft     MlJ     then     WUlURi.it    fetal    to     OToeS* 

examination?" 

la  accordance  with   the  court 'a   sut$;fi«*sti©n  plaintiff  a 
ealXerf   the  two  witnesses  vho  t -at i fled   that   their   teeM&ooy 
would  be  tho   same  as  that  of  the   first   »itness,  iienne&aa. 

While  th#»  defendant  was   testifying  he  was  inter* 

rupted  ay  the  triad   Jud^e  with  the  re&urk   that   *there  should 

have  been  &  default  in   this  case,"   uad   that  he  TBaatlrt  continue 

it  until   the  next  day  at  twelve  o'clock.     Ga  plaintiffs'   attorn^ 

eaying  that  ha  woul I  fee  before  another  Judge  at  that   tiese,   the 

trial   Judge   eaid: 

*lf  you  want  a  verdict   directed  un^or   the  aire  yea, 

considering   there  should  have  teen  a  default,  I   will   direct 

a  verdict.* 

In  fiifiM  to  thf  ■Tiiifajirtliaal  that  the  case  4ai#»t 
take  a  few  »©r#  minutwe,   the  HmTffi  eaid:      *Thia  case  ends  at 
two  o'clock,*   Mai    ll«Ha%«i   IM  fMVf  to  bring  in  a  verdict  in 
favor  of   t'.*   -•■■>!•>  1  n*-.  i  ff a  for  $SOf.©3,  which  was  accordingly  done, 
hut   th#  jud   v.erit    entered  on  the  verdict  is  for  §£tO.$$,      'his 
was  objected   to,  objection  ovar*ruled  and   ju;i.  juent   entered  o« 
the  verdict. 

3uba*o»»ei,tly  a  action  supported  by  affidavit  was 
preeented  by  counsel  for  the  defendant,   but   the  court   instructed 
the  clerk  not  to  penal t  the  affidavit   to  be  filed  and  over* 
ruled  the  notice.     When  a  bill  of  exceptions  was  presented  the 
trial   Judge  ref ueed  to  approve   the  same,   and  subsequently  re- 
fused  to   sign   any  bill  of  exceptions.     Kan  damn  a  proceed  Inga 
were   oo»snpnce<!  *hieh  resulted   Ifl    an  order  iron   the  Supreme 
Court  coaspelling  th*  trial  Judge  to   sign    the  bill  of  exeepti  ns. 
People  ex  rel.    Pirol*  v.  lyle,   *m   111.    41  a. 
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A  aera  reading  of  this  brief   aumDi&ry  of  the  proceed- 
Inge  deesonetratee   that   defendant   <Utf  not  hawe  a  fair    trial;    in 
faot,  he  had  no    trial   at   all,    ^a  a*  w»e   interrupted   fey  tha   court 
before  hi  a  defence  wat  nraeented.      it  of   court**  t;oes  without 
aayiag,   that  litigate  »re  entitled  to  a  full   and  f*ir  trial 
without  uniue  interference  frosi   the  trial  Ju4ge.     The  inetaat 
proeee<ita$«  were   contacted   in  violation  of  all   the  rights  of  the 
deferHnrt   Mai   the  ju?*<iaenl   so   obtained   cannot   ats»»d. 

The  iu4|iaer<t    ia  rwara»4   MM    flaa  cnu.ee  remanded. 

UVXRSK!>  m  RSMAST) I    . 

O'Connor,    ".    f,  ,    .md  feste^ett,    ST.,    concur. 
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.   Van  In  gen  &  Co.,  ) 

•lXs»lt  ) 


VB. 


)       A.PFSAI.   *RC?fc  MUNICIPAL 

v  or  caiCAao. 


8AkUTiEL   *.    Zbltim  and  SaXVYJL   h.  ) 

SfcXTZIR,    liC,   a  Corporation,  ) 

appellees.  ) 


*«.  JU3TXC8  mssursly  jm.irmum  m&  opiuxok  os  x»r.  eao&l  . 

By  this  appeal   plaintiff  seeks   the  reversal  of  an 
adverea  ju^©aent   entered  hy  the   court  in  a  fourth   class,  non- 
jury e-iit  on  contrast. 

AMI   suit  sroeeeded   against  SUusuel   A.   Snitser,  Inc., 
and  »as   for   Interest  open    an  open    account    at   the  rat*  of  five 
«er  cent,   p&altttiff  claiming  M  ia  entitle   te   rilBHI 

interest  under  Section  2,   Chapter  74,  Illinois  St&tatas,    «hidfc 
provides   that  creditor*  snail   fee  entitled  to  receive   five  per 
sent   interest   for   ail   aantj  ^ithneld  ay   any  unreasonable  and 
vexatious  delay  of  ^ayssent.      las  defendant    doss  not    appear  in 
this  court  to  defend    the  fnjjjamt* 

-his   identical   oaao  has  heretofore   been  un*er  con- 
sideration hy  tiiie   court.      Vanlngen  vs.   anit&er.   244  111.   aap.    645. 
Upon  the  firet  trial   the  trial    court  entered  a  judgment   for  the 
defendant  which  tu  reversed  upon   the  prior  review  and   the  causa 
ressanded.      The   ease  result  against  the  plaintiff  followed  noon 
the   seeon*    trial.      In    the  opinion   filed  upon    the   first  review,    it 
was  held   error   to    find    the    tseues   for    the  defendant,    the  opinion 
sarin  r: 

■Sot  only   loes  the  record   show  p%st   due  it  ess  of  snsstaniinl 
aaount,   ISimllH   for  periods  averaging  ewer  a  year  in  extent, 

thr  iff   to*    ttne    t*    I&SH   threatening   to   take   sons 

notion    snd   the  defendants  *ardJ.n£  it   off   as  frequently,   by 
assurances  of   early  payment   of   substantial    amounts,   sfei 
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In  our  opinion,   would  alone  Justify  the   allowance  of  tnt«reet, 

DoMlole„T.,„vfbffrini.    75   Ul.   615;    Borden   &  ^ellec*   Co.    t,    »«■«£ 
and  Choicer  ».   118  111.   App.    606,   but  it   appears  fron  the  record 
that   these  interest   charges  w«r«   shown  on   the   statement*  sent  to 
the    defendants   fr«s»    tiee   to    tine,    and    *%  I  til  on    several   ecca- 
sione  thill  int^rset    items  were  particularly  called   to   the  «t» 
termors  ef   the   defendants   in   letters   frosj   the  *»leintiff,    all 
wtthcut   any   *i»»ute  or  protest.      Such  b*>in«:   the  record,   w»    *re 
of  the  opinion    the  plaintiff  »ade  out   a  gMrf   case,    *nd  the   de- 
fendant,      nitrer,    Inc.,    (the  olalntiff  having   ■%Mi1«Bi|   any 
elain  against   Snitser  tn-H.vi  1ually|    ehoul  i  h>ive  been  require? 
to  proceed  with   its  proof,    if  it  tt&4   My«c 

.  *   plaintiff's   evidence  now  before  us   is  the   sane  as 
before.     Upon   the  second   trial   ^itser,   the  president  of  the  de- 
fendant corporation,   testified   that   the  first  Knowledge  he  had  of 
any  demands   for  interest  was  when   this   suit  was   filed.      Ihe  present 
reoord,   including  the  letters  which  were  improperly  excluded  upon 
the  second  trial,   insofar  as  the  f.*ets  appear  upon  iSatan  to  base 
our  decision,   is  virtually  the  sane  as  it  was  upon  the  prior  re- 
view.     It  was   then  held   that    the   evidence  Bade  out   a  ease  of  un- 
reasonable  and  vexatious  delay.      ?he  additional    evidence   §•«•  not 
change  the  situation. 

It  therefore  follows  the  Judgnent  swet  be  r«reT9ed  *m& 
Jnd«*ent  for  the  plaintiff  against  the  defendant  is  entered  in  this 
court  for  #416. 27. 

JKIWT  FQS  $416.37  sting. 

nnor,   F.    J.,    Msd      atehett,    tm ,    concur. 
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Defendant   In  Krtor, ■      ) 

▼s. 

J.    J.    iAftJKSTCJB. 

Plaintiff  In  &rror.       ) 


susfe**  to  cxiicuxr  emsf  e? 

COOK  COu'KTY. 


m&.  ju^ne*  mosui^u-i  mnm^  1112  gpi*ics  o*  tm  coo    . 

"lsintiff,    Southwestern  Milling   Corap&ny,   bricking 
suit   against   defendant,   iSankofcone,  as  endorser  upon  %«•  praiuisssory 
note*  for  |3»690  each,  upon  trial  by  the  court  had  JFudgnent  for 
fC43^.3S.     Uefendant   sseks  a  reversal. 

The  note*  »«rt  mad©  by  the  Corhin  Flour  £©sip*»y,   a 
corporation,   dated  ^un«  St,  !$%$f   due  laly  lt  19*5%    m&  January 
1,  1924,  respectively,   and  *ynsh  b«ar«   the   ■ttd»g*«S.«lt  of  V,    v. 
Cori-in,  -who  wa*   tfeo   \>  re  a  *.<**<  a©    Flour   Q«K&«agr,    and  of   •'.    J* 

Sankstone,  who  waa   the  attorney  for   the  Flour  eosapssny.      Vrie  note* 
ware  given   in  consideration  of  the  dismiseal  of  two   suits  pending 
against  the  Corbin  JPlour  Company  wad  were  execute it,   endorsed  and 
delivered,  at   the  sfc&e   iisee.     2>©fond£nt  testified    Ifcgft  ho   represented 
th*  /lour   eoxspsajy  as  its   <*t,orney   MM   that    the   oui  .  .n&t   it   in- 

volved considerably  sore   than   the  'mount  oi    the  fcMtWEs  notes  which 
ho   endorsed  and   that   said  suite  vers  di  ami  sped  ui'ior  the  »«ifctm&, 
endorsing  and   delivc?rinti  of    the  notes  in  question. 

Hie   lefenss  asserted  ia  tm   agreement  by  the  plaintiff 
to  pj*y  "iimt   lNstetSM«   ten  j>«r  cent  ©f  the   fnee  of   the  notes  as  a 
son  liberation    for  his   en  dorses  en  t,    that    euch  consideration  has  not 
been  paid,    Ns4    the   consideration  having  failed  his    contract   of  en- 
flMNMMKt   ia?    therefor©  «©»- enforceable. 

Counsel   for  the  r*s  >eetiv©  parties  i  t.h  great  in- 

dustry ml   at   length   argued  virion*  propositions  ©f  law  thought   to 
be   involved    in   the  consideration  of  tae  Issues  presented.     V©  <So 
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B©t  dees  It  accessary  to  discuss  these  propositions,  for,  even  If 
v»  should  acceot  tn*  legal  tha©ry  or  the  defendant,  the  fasts  es- 
tablished by  the  evidence  rsudor  his  theory  of  defense  of  bo  avail. 

©•fen -3  ant   testified   that  plaintiff  throu^i  its   repre- 
sentatives agreed  to  pay  hia  as  a  consideration  for  his  enforssi&e&t 
tsa  per   cort  of  ths   face  of  the  notes   and   that  nothing  was   said   as 
to  when  this  consideration  was  tn  fee  paid,      other  witnesses  *?h©  were 
present  at   the  transaotiea  gave  testimony  tmiiiltwg  to  orove  iaat  the 
agreement  was  not   a»  1st   claims.     Mr.   *ll«?nt  an  attorr  ir$  <;  c  i -...-.  •<-  for 
the  p>2  Ktatitff,    |«atff£.e4   that  Mr.  ttf  iglftiMia,,    the  ger^ral  ffftflffT 
of  the  plaintiff,   EMBUS  tea1  IWBlHtffim,  the  attorney  representing  ths 
Corbin  Flour  Cospany,   to   endorse  the  not^s;    that  Hardenberg  said 
if  Sankstene  would  endorse   the  notes  the   suits  agslant   the  71 cur 
seapany  Tsalr?  be   disalsss-d  and  plaintiff  would  pay  ikuskatone   fivs 
per   cent   "when  the  notes  were  paNU*     Mr.    ^intfton,,   also  prossmt 
representing  the  plaintiff  ©oRji&ny,   testified   ats   fcs   the  conversation 
betweea  Hardenberg  and  Sanketons,    that   after  so&e  considerable  nego- 
tiations flsrdenbarg  said   if  Sankstone  would  endorse   the  notes  he 
would  diwiisa  ths   suite   ngit&M&   the  Flour   eo&puny  and  pay  SarJectons 
firs  p*r  cent   "when   the  notes  were  paid.®     hardenborg  ni&self  t&sti- 
fie*'   that,    tasiftg  on  behalf  of  plaintiff,   he  agreed   t©   accept    the 
two  net**   for  t&,OOC>  each  an*   to   dis»isB   the  B^adiag  suits  against 
the  Flour  gnf  my  sBd   to  pay  sVadntOM  five  ?rr  oent   *vhen  the  notes 
were  paid,* 

The  ©B2y  wi*r,es«   testifying    to   the  contrary  *ra» 
fenlaa  t,  who   stated  *BothiBf  was  said  aboui   the  tiae  of  payment.  * 

Th*   evideEce  ©f    the   defen  lant    is  weakened  by  the   f\.ct 
that  h<?  a.tde  bo  &m*m?>   Tor  payment  of  the   consideration  prcasiaed  hia 
until    uo&e   sevea  months   after   the   execution  of    tag  ■#%**,  wher  he 
wrote  a  letter   to    the  plaintiff  statiag  his  view  or  the  transaction. 
In  it  hs   stated   that  he  had   endorsed   these   two  notes  with   the  fiu 
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etar-diBg  that  he   Vs*  to  he  pai<!  5$  pre*aitt»  fer  my  asdoraementj  * 
that   thin  pre&dttB  ahoul-l  hare   been  paid  wheti    tu*  iiotf.fi  were   »iga«4 
and  that  he  had  ae  yet  received  no  pay»«i-,.t;  he  therefor*   to  famed 
plaintiff  that  ©is  account  of  the  failure  of  oon  aider  at  ion  he  did 
not   coast  dor  hiiasalf  an   ennoaraar.      The  amount   daisied   i*i   tki*  let- 
tor  in  five  9*1*  cent;   ©b  the  trial  he  testli ted  It  w»a  tofs  per  cent 
It  *aa  nearly  *ev«»  month*  after  the  traw auction   that,   ft*  tit*  first 
t*JM>«   def*>Mart   claimed  he  ??%&  to  reeeiva    *th«  pVfM$Ma*    at  the   ttae 
the  net^e  wWPt    ilflgtOtlj      If  ule  version  *a»  true,   we  woulsl   Psnfcct  U!« 
to   rtftss-^nd  payment  at  one*  iA  I  tee  ^ero  ex*cat«><*    and  endorsed. 

I«  atioh   iJeaaad  *a*  mode.      The  e4J*&S&t*4HMM  tear''  to    ftlMI  i» 

etcry  «Bd   la   u  nf'ivm  the   te*t>oBy  oj'  t,li*,lnUff 'a  «lt««a8*e   that 
the  five  o«r  cect   MM  Rot  to  b?*  pstid  until    the  note*  theiseelv** 
had  htm  paid. 

ypgn  the  iTtiamX  aj^afteatadl  iue   taria&  eos.rt  een*4l  rm^t 
arrived  at  no   other  eoaelusioa    iiian   that  the  version  g&stft* 

tiff  v»t  amply  *ap?*crteii  fey  th*   svidenea  attd  that  def ss&attt  **  ver- 
aloa  fall»3  of  proof.      The  find  tag  for   the  plaintiff  *?aa  the  only 
f  la -ting  *hich   coul4  IMRT4   MM!    *m&&f%&  vmAm    the  evidence,    sad 
ItfleTfllMl  of  ettdftlttW   the  plaint!  rf  ex   the  defendant  correctly  stffcfc* 
the  law  applicable  to  tfct   fii-ation,    the   $*i0MMt   la   affirmed* 

tgurmasm, 

O'Connor,   -•'.    T.,   and  l-atohett,   ?, ,    «e»*Msr. 
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)         APPEAL   3RLGU.  MUNICIPAL   COURT 


OF   CHICAGO. 


BAtVXT  P.    BiCEA*,   Trading  is   the 

Bono  and  Stylo  of  BXK3R  GAR&S1?  I 

COMPACT,  ) 

Appellee.  j 


«K.    M'StlC*  VoSOSSLT  SS&r?XB£B  THS  OPIflCi  OF  THB   Q      ■  .  . 

Thio  lis  e«oo  of  the  f  earth  olsas  in  the  fcunieloal 
court,   ^tiie  plaintiffs   sought   to  holrf   the  fttfomdtsslfc,    Inghan, 
personally  liable  for   certain   commissions  en  goods  sold  by   them  so 
ealee  agents  of  the  Sxner  warrant  v©i&pany.      She   case  *sa  tried  with- 
est  o  jury  and  the  court   entered  Judgment  against  the  pl&intiffe, 
whien  by  thio  apyeskl   they  seek  tc  have  reversed. 

ilaintiffa  present  the  legal  proposition  that,  where 
an   ag^nt   contracts  with  another  without   disclosing  his  principal', 
the  agent  individually  will  be  held  liable,   although  he  may,   in 
foot,  bo  acting  for  another.      As  a  general  proposition   thio  may  be 
accepted  aa  true,  but  it  is  not  applicable  to  the   facta  in   the 
Instant  caoo. 

January  is,  1926,  olatntiffs  made  an   %greeatent  with 
H.   f.  Iwjor,   trading  as  the  Earner  Garment  Company,  who  wao  manafac- 
taring  Ken*s  -working  garmente   at  ^erJifi,  Wiaconsin,  by  which  the 
plaintiffs  became   th*  exclusive  oelling  agents  for  Hzser   in   cer- 
tain specified  territory,    sm$  pursuant  to   tho  KgPMsasat   they  se- 
cured orders   for  &erchaxidiee  manufactured  by  Exner.     April   l<; , 
1936,  plaintiffs   received   a  letter  on   the   letterhead  of  Ingham  4. 
Company,   signed  Ingham  &  Company  by  Harvey   P,    Ingham,   president, 
which   inferred   plaintiff o   that   ingham  a  company  had  become  interested 
in  tho  Bbj«  Garment  Company  for   the  purpose  of  relieving  tho 
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latter   company  frew  emls arr aeament  arising  out  of  its  failure  to 
eosml  ete  orders.      April   Htm   plaintiff*  wrote  to  Ingham  &  Comply 
acknowledging  receipt  of  this  letter  and  inquiring  la   what  capacity 
It  was   associated  with  the  Kxner  Garment   C©mp«my.      April  16th   Ingham 
A  Cosreany  replied   in  a  letter  signed.  Ingham  i  Company  by  Harvey  P. 
Ingham,   president,   written  on    the  letterhead  of  ingh&m  &  Company, 
aeylng  that   the  nature  of   their  business  was  corporate  re-organisation 
in  order  to  enable   "worthy  corporation**  to  regain   vaa&V  proper 
petition  in  the  trade.     The  letter  further   said,   in   Mfeataftea,   taat 
the  eiaharraeeKent  of  the  Saner  Company  ^<*s   caused   in  part  by  iff* 
JSxner  doing  Uisiness  as  an  individual,    and   that  they  proposed  to 
nseist  his  in  the  operation  of  the  Saner  aar&ent  Company  *as  a 
corner  at  ioa  rather  than  as  an  individual  ownership.*     isubse<?uently, 
en  June  8,  1926,  Esner  fey  Mil  of  Bale  which  wa«  duly  recorded  sold 
his  entire  plant,    stock,  merchandise  and  materiel*  t©    *  Ingham  & 
Company,   «  wlecsnei*  corporation,*     later   Ingham  *  Company  went  into 
Bankruptcy  an-3    thie  suit  wae  brought  against  SHTV«j»  Wm    Ingham  per- 
sonally to  recover  commission*  aue  plaintiffs   for  orders  of  merohan- 
dise  formerly  manufactured  hy  &xner. 

The  evidence  sufficiently  emswMtsaei   the  fact  that 
Sarvey  P.    Ingham  was  acting  merely  as  the  ■gft  of  Ingham  <s  Ce«pex-y, 
•  Wisconsin  corporation,   and  that  plaintiffs  were  informed  of  this. 
Although   Ingham  had  certain  Interviews  with  plaintiffs,   they  ®ere 
only  as  representing  Ingham  &  Company,  and  at  no  time  did  he  per- 
sonally agree  to   pay  the  plaintiffs  or  assume  the  contract   entered 
into  between   them  and  Ksaoer.     neither  is     here  any  evidence  that 
he  derived  or  appropriated  to  aiaself  any  benefits  fros*  the  orders 
procured  by  plaintiffs.      Applicable  to   the   situation  is  the  state- 
went  by     feeehem  on  Agency,   -ec.    1406,   p.   103?: 

•If  feme  agent  makes  a  full   disclosure  of  the  fast  of  hie 
agency  and  ef  the  n«se  of  his  principal,   sms>  centraets  only  as 
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the   a^ent   of  th*  named   principal,   he  incurs  bo   personal   resposni- 
bility.      The  tr.  solvency  of  the  principal   or  hie  inability  or  re- 
fusal  tc   perform  the  contract   ipsa  not  affeet    this  result. " 
Citing  Parian  t.    Stubbing.   Ill  111.    app.    U  ;    :.vcaAiflg  v.    r-nollin. 
»4    ill.   App.    443. 

it   is   suggested    that    the   acquisition  by   Ea^ana  i   Com- 
pany of  the  business  of  ^aaaer  was  uJUyra,  Xi.££S*      T&*»  point  *ae  not 
raised   iu  the   trial   court   and  cannot  be   considered  bow.     £c*»sr  v. 
American   Ins.    Co..  110   111.    App.    58G.     But   even  if  Inghaa*  &  Company 
had  no  po^er     under   its   charter  to  acquire  the  Exner  business,  ws 
do  apt   see  how  it   follows  that  Harvey  P.    Inches  personally  can  be 
held  liable  under  the  B»«r  contracts. 

It  is  urged  as  reversible  error  that  the  trial   court 
refused  to  pass  uoon  *l«?ven  propositions  of  lew  submitted  to  it  by 
Plaintiffs.     ftragws  practice  requires  that   the  trial    court   should 
mark  propositions  of  law  eubatitied  to  it   either  refused  or  held. 
Ixassinatios  of  the  oppositions  showsthat  most  of  them  sight  well 
have  been  marked  refused,   as  they  aaeume  the  existence  of  facts  in 
dispute.     If  the  evidence  is  sufficient   to    sustain  the  court *s   judg- 
ment under  the  law  applicable  thereto,  we  will  not  reverse  aerely 
because   the  court   failed  to  mark  the  propositions  submit te<5    to   it. 
Chicago  Union  Traction  Co.   v.   City  of  Chi cpgp.   202  HI.   §76;  Aq>fr^j 
v.      Cat-Jiak  fcfg.   Co.,    216  111.   App.    249;    Slsaft,  yv  Gr9»B*ma»  192  HI. 
App.   67.        Furthermore,   a  Jui&aeat  in  a  fourth  class   case  win  not 
be  est  aside   if  substantial  justice  has  been  done,   inter  Ocean  Cabi- 
net Co.  v.  LaughlU..   169    111.   App.    55© ;   nnch  v.  Wisconsin  Dairy 
Farms  Co..   167  Ill.App.   4C-C;  aspire  State.  Surety  Co, v. achli dinger  Bras. 
167   111.    App.    332. 

*•  hoia  that   the  conclusion  of  the   trial   court  was  proper 

under  the  evidence  and  its  fttflgHH*   is  affirmed. 

A^FIRMSD. 

C*Connor,   P.    J.,    and  fcatchett,    «T.,    concur. 
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UK,    JU.  TIC*  MoSUBSlY  TXUuZVBJUTS  THB  OPZJflOB  OP  TKX   COUBT. 

Plaintiff,  bringing*  suit  upon    a  li  ;"e   inauranea  policy 
Issue*  by   Hit   t*fnm&amt  upon   the  life  of  her  daughter,  Vlasta 
Ghwatal,   upon   trial  by  th»  court  without  a  Jury  had  a  judgment  for 
11,000,    frc»  vhloh   defendant   appeals.      The   pldntlff   does  not   ap- 
pear In   this  eourt   to   %mf«r,$  her  judgment. 

The   defense   aaaertad    Umt    lfe«   insured,   Vla&ta  whvatal , 
in  her  application   Tor    the  policy  * .-<4e  f*lee   statements   •■*»   to  the 
eon  Ut  ion  of  her  health  ruich  vers  arterial   and  were  &  ado   for  the 
purpose  of  deceiving  the  company  In  order   to  obtain  the  policy. 

BM  policy   was  dated  fcareh  14,   1927,    tad    the  insured 
died  September  12,   1927.      In  the   application   for  a  policy,    ir 
answer   to    the  question   whether  she  Rat  any  physical  or  mental   de- 
fect  or  infirmity,   Vl-tsta  Chwatal   answered   "JKo,"     &he  also   ainswered 
that   she  had  no  Medical   attendant  or  physician  prior   to    the  date  of 
the  *i.poll cation  and   tfceA  ehe  h ad  never  suffered  certain  oonplaints 
or  dieeasee   wue;*   a»  tnsamity,   fit*  or  convulsions,   paralysis  or 
spinal   dteeaees,    and   thet  she  had  not  been   attended  by  any  physician 
durin;-    the  1    et   five  year*  prior  thereto   efts'  hud  newer  received   any 
treatment  within   the  lmst   fiwe  ynarm  at   any  diepeasary,  hospital  or 
sanl  tar  lust. 

It   is  not   controverted   that  the   facta  were  that  froa 
October  7,   1926,  until   December  16,   1926,    ehe  was  confined  in   the 
Chicago    it^te  hospital,    conuaonly  known   as  Baaaiag,    sflULea  is  a 
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ho  an  it  al   lor   inaane  people   hM    t.ioa*   euff string  iron  nervous  die- 
"«••,   inhere  her   diaeae*  wae   di^gnoeed   as   epilapey,   psycho  si  a,    or 
•pileotlc  deterioration:    I   at  person*  suffering  fro®   this    Uaa&ee 
suffer   a  gradual   deterioration  of  the  mind;    that   shs  lat'-r  want  to 
Uunnln?   on  July  38,   19?7,    and  was    thers  until   the  date  of  her  death, 
0«ot#w"her  1^,  19^7.     there  was  evidence  that   she  h<*d  been   «uff  wring 
fro*  epil«r-ay  fW  a  considerable   tiae  and   the   cause  of  her  death 
was  epilepsy. 

There  was   sosie  attempt,   to    lfee)W   tluss  the   insured  signed 
the  application  in  blank   and    thai   Use  answers  were  filled  in  sub- 
sequently by  defendant**  aglBej   but   tit  is  was  not  established.     The 
agent   <md   the  medical  examiner  both  testified  that,  the  answers  were 
written   in   the    application  beJ'or*  the  applicant   signs'    it    m&  the 
ina.red  ser tilled   thle   to  bo   the  fast,   as  appears  by  the  certificate 
upon  the  application. 

The  record  indicates  that  plaintiff  adj&its   tfefct  these 
answers   -ore  untrue*   but   it   is   suggested   that    the  agent  knew  they 
were  untrue,    eftd    that    the  )HM*»#4gt  "J    tJa*  agent  was   the  knowledge 
of  th*  defendant,   company,   henee  defendant  mamt  be  h*ld   to  hare 
waived   th*  orovislene  of  the  ^olisy  Ml   is   eatoooed  by  the   conduct 
of  ite    »g«nt  to   »et  up  the  defenee  alleged  in  its  affidavit  of 
K'-rita.     Plaintiff  tM  f-hat  she  wits  present  when   the  applica- 

tion *ne   eirnod;    that    the  insured  wae  not   in  good  health;    that   she 
had  been   in   the  hospital   for  the   inaane;    that  in  192ft  the  insured 
made  an  loolicati  n   lor  insurance  to   this   ta»M  ..iant  company, 

which  was  refused,    bit   that   the  insured  wae  urged  by  th<;  to 

try  agai&t"   MMl  was  induced  by  hist   to  do  so. 

aie  trial  Judge  was  evidently  oi    t  e  opinion  tnat   the 
company  had  been  deceived,    but    ippsJrsWt&y   b   aed  his   conclusion 
that  defendant  was  liable  on.  the  proposition   that  the  deception  ©f 
defendant  wae  by  it  a   -s^ent    *^   therefore   the  company  was  bound. 
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If   It   ie  tru«   that  both   the   insursd    an  <    the  plaintii'f   and    the 
ag*nt   of  the  company   nn<1   the  »Mlcal   examiner  knew    that  the   apoli- 
eant  was  In  poor  health   -mA  knew  of  hor  prior   confinement   in  an 
insane  asylum,     nd,  having    *uch  knowledge,   inserted    i  *i  »e  stbts- 
tu«nte   in   the   application,    they  were  all   guilty  of   collusion  to   de- 
fraud the  company,    i»d  under   such  ciroumist&noes   Lh^ir  knowledge 
cannot  be  Imputed  to   the  company  and  the  company  ie  not   bound  by 
it.      This  in  bused  upon   the  presumption    that   H)   agent   engaged  In 
defrauding  his  principal  will  not  oeramunicate  knowledge  of  the 
fraud    to  his  principal,    and  the  presumption   that  a  company  has 
knowledge  of  f  *cts  which  are  wit  dn   the  knowledge  of  its   agent 
does  not   or st set   the  wrong-doer  who  was  a  p*rty  to   the  fraud. 
There   are   a  number  ol"  cases   sup -sorting  this  proposition,    among 
which    KM  Mutual,  Life  in  p.    Co..  r.  Hiltpn-G.raen.   HI  8«    8*   dlS; 
Kq^prgi^pk  .w.  <3eiqurltjritjteu,ituail  l.lfe  Ins,.   :.:e...   M  :.   447 j 

Carlson  y.  Metropolitan  Life  |fJU    ':-o--«   ^l   ln»   *PI»»   354:   ?r*nklln_ 
w .  Met ro sol i tan  Li f e   In e .    Co  . .    ?36  111.   App.    d4»;  iioek.ford_iii&. 
Co.   v.  flelsofl.   65  ill.    415.      In   this  last   case  the   court   s&id 
that  to  hold  otherwise   #w©ul*   put  thess  organizations  •MsplS'tsX* 
at   ths  ti<4rsy  of    U**onest  an  I  unscrupulous   ^©nts." 

Upon  the  record  before  us  the  plaintiff  is  not   en- 
titled  to  recover  under   the  policy.     The  JudgMftt  Is   therefore 
reversed  and   a»   the  case  was  tried  by   the   court  without  a  Jury, 
Judgment  of  aii  o»  5la.t  •A2U  b«   ©ntcred  in    this   court. 

IU5VSRSBD  AMD    .r  03* 

£ Ik  capi^ 

©•Connor,   9*    J.t   and  tiatehett,   T. ,    concur. 
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the  plaintiff  ii&ult  had  a  Judjpieni   for  #479.50 
entered  by   confession  under  a  poorer  ©f  attorney  contained   in  e> 
#400  judgment  note  signed  by  the  iftafftttiftUtt,    payable   to    the  order 
of  keuffgen   Auto   Salss   and   endorsed  by  it.      on  motion  of   the  de- 
fendant,   supported  by  affidavit,   the  judgment  was  ©psned  and  leave 
given   to   defend,    the  affidavit   standing  as  an   affidavit  of  IMVita 
t©  pl»intlff*s  elalK.     Upon    the  trial   by  the  court  without  a  jury, 
the  issue*  w»re   found   against   tha  elaintlff   mM   the  JadflHWt  by 
confession  was.  vacate*   and   Ju*/.»*»t  rendered  against  plmiBtlff,   uefc© 
appeal  e. 

The  defence   asserted    that   the   execution  ©f   th*  note 
by  defendant  was  obtained  by   fraud  or   circustventioB   and   that 
under   the    statute,    chapter  93,  Negotiable  lnetru»e«ta,    section 
11,    this  defense  m»y  be  pleaded  in  bar   to   M*J    action  whether 
brou  ht  by   tne  party  tWrftttng    the  fraa  i  or  by  any  assignee  of 
such  instrument. 

ihe  affidavit   filed   by  defendant,  whien  his   testis 
eony  ten^e   to   support,    in    sub»ta/-ee   alleges   that  on  December   24, 
1926,  he  purchased  a  Sillye-^nifc-ht   sedan  fro»  J,    H.  ieuff^en,    filing 
business   as  Leuffgen  £uto   Silas,   for   the  orics  of   #1700 ;    that  he 
traded   in   ■    Tut! a©n   eeaeb   for  which  he  was   allowed  a   credit  of  $800; 

that  he  paid  t?OC   in   cash;    that   it  was   ai.;reed  between  him   and 
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i-eaffg**    that    the   balance  of  $700   shouli  be  OTidoi.ced  by  14  note* 
•  f  v5u  *aea,   payable  awthlj    .iter  oute,   to  bo  secured  by  a  chat- 
tel Mortgage  on  the  new  oar;    that  tne  first  II  of  these  were  to  be 
delirered  to  (Jlthens  £>ros.    Company,     m  automobile   ft nmuHBg  corn- 
many,   tm4  the  last  two   to  the  Eoseland  State  savings  ftsalt;    that 
the  notes  *nd   chittsl  swrtgage  were  present «d   to  aim,  which  he 
examine   nn6   saw  that  th#re  wore  14  not  as,    each   '.iateei  December 
84,   19"6,   for   |tt  each,   falling  4ue  30    iays    ^art   oojj»o entirely; 
that  he  *ie©   tWilnfll  the   chattel  mortgage  with  a  chattel  csortgag* 
note  for  $6GO   attache**;    that   the    i     -t«l  sortgsge    mA  note  ran   to 
'alter  1.   Sithene;    tfekt  h<*  ?us  lues£*>d   I  ata  pan   sBd  was  about 

to   sif;r    the  papers  stum  fc#  was  called  away  by  Leuffgati  to  j»noth*r 
room  for   the  purpose  of  looking  at   soao  iffpreweMsBsl  oi;  the   car; 
that  he  returned  in  five  or  ten  minutes  and  sfet  down    ts)  sign  the 
papers;    that    the  notes  were  in  slain  view  m  they  were  when  he  left 
then  and  looked  like   trie  sa&e  notes  sml   tmmt  he   wi^ned  wis  name  to 
eaoh  oi    then.     he   charges    tast    the  note   for   1400   -   the  note  which 
is  in  issue  her*  -  was  fraudulently  substituted  for  o»<?  of  the 
|St  notes,    and  that  he  signed  it   thinking  he  was  signing,  a  ISO 
note. 

the  |400  note  i»   tastttUM  is  datsd  December  24,   1925, 
an-1  was  UttWsjtl  December  27th  with   the  plaintiff  bank,  *ith 
which  leuffgen  had  an  account.       h*  |4M  was  plated   M  Ms  credit. 
There  was  trHWi  that  plaintiff  Had  no  knowledge  of  the  oireum- 
stances  unier  which  the  not*  was  eiwem  nor  any  notice  ©f  any  de- 
fences. 

At  the   same   time  that   def«n<t!anx   si^ed    the  cote   in 
question   and   purchased    the  car,  namely,  ^eeesiber  24,   1926,  he 
r*c«iw*d  fres  leaf f gen  a  Mil  of  sale,  which   recites  the  terms 

of  sale  as  $30C  cash,   |S0C   allowance  on   the  Hudson   coach,    six 
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net»i»  »t   |tt   each    -md   on*  note   du*  in   six  Months   nt    ';  *      .     his 
total*   |VP06a  sfeiti   i*    the  price  §f  thf  &ev  ear.  Thp  hattel 

Jwrtpip*  rot©  piftllf    t©   a i then*   is  dated   ^scomber   31,   19?6,   which 
weull  lb*   a  •**«*   *ft*r  defendant   purer-seed   f'n*  *?ar.      Inspection  of 
this  net*   itt*>Wfl   thai    it    If  en   a  different    ferst  fro«  that  *>f  the 
♦400  note   tettfl  I>ecet&b#r  24th.     The   chattel  Berthage  securing 
the  #400  note   is   ilse    lated  7>e  comber   31,   19?6,    wid   attached  to 
it  i*  a  flower  of  attorney  appointing  an  attorney  in  f  ;ct   to  make 
a«J3»o*ledss«nt  in   the  name  of  the  mortgagor  before  the  Aloft  of 
the  kunicipal   court,    Ms   this  ale©    ie  dated  Bee*iaber   51et;    the 
certificate  of  acknowledgment  which  follows,  mx.dm  by  Edward  i„ 
ParJt*?*,  notary  public,   is  also  dated  Bsc^ber   31,  1926. 

Th*  cashier  of  th«?  i*oselaBd  ^tato  Savings  Bank 
testified   that  his  b^nk,  on  BoeeKber  27th,   riiseminted  for  the 
leufffen  AMte  SrIos  the  else  notes  stag*  by  the  defendant  for  $80 
each,   dated  Becessber   94,   1926.      These   are  *vid<*r>tly  the   six  notes 
for   $50   each  referred    Is   in   the  bill  of  tale. 

Wit  Hi  BIT  witness,    'illstr«*j,   t«stM'i<»-1    that  he  was 
pJfMl4f  t  ef  the  Illinois  'loaae  Finance  Corporation;    that  he  was 
acquainted  with  J.   ?f.  Lsuffgen   and   that   in  B©c«sbf>r,   1926,  he 
bought  a  chattel  Mortgage  note  fro®  leuf lien's   representative,   a 
Kr.   Goldsmith,  purporting  It   be   *ig««i   by  defendant,   dated  B*cs»- 
ber  28,  1926,   *uH   that  he  still  held  the  no  to,   ifcisfe  had  boon 
partially  paia  by   the  .,  cuff  gen  auto  Sales,      Ho  also   testified 
that  defendant  denied   that   the  signature  on  this  note  was  his 
signature. 

a  bookkeeper  for  -ithens  iroe.   Company  testified 
that  his   company  purchased  a  chattel  sort#ag©  note  for  #600, 
reads  by  defendant,    aoaetiae  after  Be ceaber  31,  1926. 

About;  a  week   after  purchasing  the  car  defendant 
received  notice  from  Githens  Bros.    Cotspany  to  aaice  all  payments 


•4MB    I  M 

to    :.  ■ 


hi  I 


tat    is:  3Mi«(,  . 


li 


to    them.      $•?  ,   howler,  sade  his  parents  to  i-euffgen,  who 

*a»   It  M9  'Utnens.     Iiefaudant  sade  four  aout-O-y  payments  of  £80 
each  to  i^euf  f  gen  la  January,  February,  Mar  ah,  and  ,;»ril .      in   the 
meantime  he  was  receiving  monthly  notices   frta   the  lioseland 
State  Savings  Bank  that  hie  notes  ?cr«  due  at  that  b&nk,   and 
eaoh   tim»  he  took  the  matter  up  with  i-euii'gen,   vhe   ssid   there 
was  some  si  stake  about   It.      The  cotes  maturing  imuuw$ ,  February 
end  £areh  at  the  Re eel and  maml  were  paid,  but   ties   widen t  does 
not  disclose  by  whom.      In  &ay,  1927,  L*>uffgen  ail  it 

is  amis'  Its  is  a  fugitive  from  justice,     Subsequently  defendant 
made  payment©  to  Giiheao  on  his  notes  unci  also  p  rotee 

falling    Hie  at   the  Wsttlntl    Ifet&t  hmjdl  in  &ay   SB  7. 

Defendant  was   45  years  old,   MH  Ust 

mm  s  el  and  ^tate  theatre,     *»a  testified   that  me  mad  po    niTJeulty 
about  reading,    that  his  tyt  tight  was  prel    .  «t  he  was 

able  to  uii.cjersta.1: '  Hi  at  he  read. 

It  is  reasonably  certain  from  the  evidence  that 
Jueuffgen  perpetrated  a  fraud  upon   Use  defendant  in  souring  his 
signature  to  certain  notes  and  probably  in    selling  papsr  whlch 
boro  defendant's  forged   signature,      iiowsvsr,   it  is  not. clear   that 
there  was  any  fraud  la   connection  with  the  particular  note  In 
question,      the  documentary  evidence  tend*  to  prove  to  the  contrary. 
The  execution  end  delivery  of  list  six  notes  of  |8t  each,    dated 
5e©e»ber  ~4,  19^6,   and  the  execution   and   delivery  e«   the  same  date 
of  the   $400  note,  with  the  delivery  of  the  bill  of  sale  on   the   same 
date  eonol*ted   the   transaction  of  ths  purchase  a    the   automobile. 
The   $4H3  nets  was   discounted  by   the  plaintiff  bank  irithifl   three 
days   after   its  date.      Defendant  kspt   in  his  possession   kht  bill  of 
sals,   which  reclt«d  the  execution  of   the  3400  note,    smm   exhibited 
the  same  to  &r.  Wiersema,  cne  of  the  officials  of  the  plaintiff 


al 

-     - 


■ 

■  • 

50    o*    * 

-       A 


•a 
It 


'    Mi 


bunk,  when    the  h«n*  notified  ate  ©f  the  aaturity  of  Ms  $40©  note. 
Upon   the  face  of  the   r>«9«r«,    the   chattel  mortgage  note  for   $600 
dated  ?>eeewber  Met,   aa4   the  chattel  mortgage  securing  the   sumo 
VMM  Ian  to  Oithens,   le  *  *iff  erect   and   separate  transaction, 
*«Hnp  alasa  a  week  l:>.ter   than   the  transection  which  gave  rise  to 
the  #4CO   to  ejection  and  three  days  nfter  plaintiff  feat  acquired1 
this  ?-4--:«"."  net*. 

©efendani'e  testimony  ie  open   to  deufct,      ta  testified 
that  he  tawejuglj    ■iiJBias'  the  $§§€   chattel  mortgage  note,   dated 
Deeeadber   31 ,   on  December  24th   At   the  easee   time  he   signed    fourteen 
other  note*  *ftieh  he   thcught  were  for  35G   each;    that  *?ould  he 
notee  to  the  aaeunt  of  $&8*6,    end   tMs  with  th*  sdlewjoe  of  *SGo 
for  his  old   car  and   the  cash  p*yaient  of  |;2<.)0  weald  tassks   the  new 
oar  cost  hl»  %fB80m     It  is  undisputed  that  the  price  of  the  new 
CRT  was    J1TO0. 

-e  are  net  oontent   ie    alio*  th«  iudg»ent  to  standi. 
a  It,   Sol*sir.itIi  was  associated  with  I  euffgen   in  the  trs^aaetioa, 
and  hie   testirwjny  should  >-«►  hr*4,    alJR    the  testlsjony  of  the  notary 
public,    farkee,   should  he   •*  reduced,   and  perhaoe  leuffgen  himself 
can  he   located. 

It  ie  a    well  settled  rule   that  after  fraud  is  charged 
it  rust  he  proved  by  evidence  so   clear  and  cogent  as   to  leave  the 
■lad  well  satisfied  that  it   is    true.     KayXln  v.  ,    _,£. 

Go.,    297   111.   ISO;    Carter  v.   Carter.   285  111.   324;   %££d&£g*L3L*. 
frlck  el  perry.   ?42  111.  117.     It  baa  also  heen  held  that  where  suit 
has  been  brought  by  an  assignee,   fraud  in  the  execution  »f  the 
note  will  he  so  defense  if  the  waiter  did  apt  exercise  6M  care   to 
prevent   the  fraud,     Murray  v.  metropolitan  Trust  <*  daw.  Be%nlt.  1S9 
111.    App.    473. 
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There  is   force  in  the   suggestion  by  plaintiff   that 
defer.  t^Dt  was  willing   to    sljgn  Botes    for  #700    in   paytaer.t  of   the 
'balance  due  oa  hie  autea&obile  MMI  that  he  4id  actually   alga  nates 
to   thie   usount. 

The  iejfvMUHst   asserts  in    this  court,    for   the  .firet 
tiise,    that  tntiff  bank,  l»    discounting  the  note  far  a 

depositor  who   le  not   iniefeted   to   the  hank,    iiri  not  b*co»e  a  pur- 
ehaser  |  iHM  hy  merely  p3  ac&ftg  the  process  to   the  credit 

of  the  do-msit^r**   account.      (1)      8*ch  a  Hf«H  w»e  not   ^-reseated 
In    either  ifjf  arHnnt  •»   affidavit  of  sierits  nor  uoon   the  trial;    and 
(")    the  pruiilllflitltfl  of  lw»  is    feat   the  plaintiff  w«i  a  holder  in 
due   course  a»<-'   the  burden   is  upon  the  defendant   to   show  that   the 
payee  wan  not    in   f   ct  iri4*it-  '   to    the  pl^inti  t.h* 

aaouct    er?  'it*>*  e*5   the  ■iBiQftmt  hnd  not  heen  drawj  out  prior  to 
the   trial,     *argjan  ?,.   Firet  &atfl  Baa^.   108  111.   6C. 

/or  the  reason*  ;-*"bove indicated  we  hols  there  should 
be  enothor  trial,  «od  the  judgment  is  therefore  reversed  and  the 
cause  remanded. 

O'Cort-r,      ,    *.  ,      r:-'      atc^ett,    .T. ,    concur. 
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C.   MALLOW,  )  -^ 

Ap**ll#©,  -f  ^ 

)         ml»F*.AL   fSOfc  MUNICIPAL    COUBt 

▼».  ) 

)  Oi*  CHICAGO. 

S.    H.    CARX3GI,  ) 

Appellant.         ) 


it.,  jintics  m«?vussly  ugiiinara  tss  opxsxos  of  wnr  court. 

2b  an   action  ©f  the   fourth  cl»as  ssefcing  t©   recover 
compensation   for  work  and  arterial ,  upon  trial  fey  the  court  plain- 
tiff had  judgment  against  defendant  Carlson   for  f    from 
whicn  he   appeal e. 

The  action  se&sss  t©  have  oeen  originally  ferou  iit 
against  Carlson   and  are.  M.  L.   Preston,   alleging     Joint  liability. 
Defendant  now  says  that,  where  joint  liability  is   charged  recovery 
cannot  fe»  had  again  et  one  only  ©f  the  defendants,    citing  Omlaaf  vft. 
Chacsaa©  Tron.   Prod.   Ce..   209   111.   Aap.   291.     mere  is  n©  doufet 
©f  this  as  a  general  proposition,   tut  the  case  cited  indie&t®©   the 
proper  practice,  namely,   the  dismissal  ©f  the  defendant  not  liable 
and  amending  the  declaration  accordingly.     2ne  record   snows   that 
tfel»  was  don**  in  the  Indent   ease.     lira.  Preston  was  dismissed  <m& 
the   9t*t. assent  ©f  claim  amended  accordingly,      this  was  proper  prac- 
tice. 

Thie   is  an  action  of  the  fourth.  gIusp,   "rhere  pleading© 
are  not  essential   and   the  action  1b  what    the  proof  stakes  it.     Parjs 
fllogrin*  C©._t.    Imperial  C©tt©  Billing  Ce.  .  181   m.   App,    215;   a  an© 
▼  .   Lincoln   Stars.    «v9    IU.   App.    400;   Sdeerton  t.    C.    n.    I.    &  P.  My. 
Co.-   24u   111,   311.      Th«  evidence  is  not  in   th©  record  Before  as, 
•o  w©  must   assusi©  that   the  proof  made  oat   a  com*  of  3<rvsr&l  lia- 
bility ©f  the  defendant   Carlson. 

The  judgment    is   affirmed. 

0»C©nn©r,   :•.   J.,   and  satehett,  J.,   concur. 
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9RA&G1S  P0SAT3H1, 

Defendant 

▼  s. 


*S~.M*      :.     Wi'SkJSH     St     Ski., 

Plaintiffs  In  Krror. 


U 

J         IfiKRDfi   t©    SUP  -  .,09 

I 

cook  co  ixvr. 


*K.    JIJ3TIOI  M«SURKI.Y    SR1.IVF.AAD  THE  OPINIO*   GJ?  THK   COUHt. 

In   an  ex  B*£.ti   trial  of  tin  notion  In  tort  .tor  Injur  les 
to   MM  T>*r«C!»,  jplaifttlff  had  Ju  i  :."!i«nt   for   |fOQ,   staitfei    -Hfendsnt 
by   mtf  writ  of  error  as*.*   to  'V».«*ve  reversed.     The  plaintiff  Iq&b 
not    I9t«ftt  in   tHla  court   Mi   defend  ner  f«4  want. 

t  -<?a*  ferou  «iv  1,   19*6.       3M        I ■•:  .■        ,   1987 1 

It  was  dismissed  f«*  VMUl  of  prosecution.  0#te%»?  ft,  192?,  •■-.ffcer 
six  tern.s  of  court  has  ojm  y,  ISM  eaua»  w»f,  without  tmf  notice 
trt  Itfwulnnt,   reinstated  wan  tn*  real' tar ,  on  January  La,  ;n# 

dsfendmt  not  bffing  pr^sont,  trial  was  JmmI  respiting  la  a.  verdict 
and  flugxat  of  #5 

It  h»s  fcsen  wwy   titles  held   taat   after    Bm   terse  has 
gono  "by   the   court   is   vitfeMi   jurisdiction    to   reinstate   the   esuaa 
or  «nt«r  stny  orders   titers  to  except  pursuant  to  faction  39  of  the 
Practice  sot.     To, se t tl.Br sw in,%,rCer .„  ▼  .„ ,.fcq shl.er. .   aoo  111.    369; 
feoonsy  ▼  .   V)»lentyns-ylq».    355    III.    113;  Lpfe #r  ▼ .  I* is  snhy .    845  III. 
Ap».    ffS, 

\s  the  order  reinstating   the  cause  was   i  My 

misrti,  the  ju-1  nenl  i*  r«T*rs«d. 

RSVS118«T>, 
O'Conror,   T".    J.,      •- '  |    |    t,    ~,  ,    concur. 
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PAuX   nU3AS, 

Appellant, 

▼a. 


SOPHIA  P*TRaUS£a3,    ale©  )me«n 

a*   Sophia  Yuctua,    surd   AMI   "'OS,      ) 


Apselleee. 
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dk  cowry. 


25 


ioA. 


<r>l 


' 


MR.    JUdtlCS  M«8URSIT  MU*  OHl  ;OQRl. 

|    thie   hp9«ral   T»i-.vi;-tii*r  »e«AB  the  r**<?.raaa   oi"  as 

order  »icati««;  Mtel   aetting  aside  an  order  ent«r«4   at   ■  orior  tent 

of   court   dieaviaaing   tais   cause. 

Xha   action  *«■  In  replevin,      'fhe  declaration  wae   duly 

filed,    HU    s.ppe%r*n«e   sad  pleaa  were   filed  by   the   defendant.      On 

February  2,   1923,  willed  »ae  in  the  January  term  of   the  superior 

court  of  Cook   county,    an  order  waa  an  tared   a*  follow*; 

"This   causa  being  called  for   trial    «M  neither  party 
appearing  to   prosecute  this   suit  in   their  b**&aif  on  motion 
of  Court,    it    Is-  ordered    that    :.hls   <---*uee  b<*   aBe"  the   aas&e   ia 
hereby  dlscaiesed  without    ceete  for  want  of  proeeeutien. 

Tebru<ary  17,   191*3,  ndiieh  tai   ir.   the   euboepuent   ?eb- 

ru«iry  t*r«  of  »*i  I   court,    an  or^er  *%a   iHtavai   *e   folle-wa: 

notion  of   defendant's   attorney,    it   la   ordere.i   taat 
the  order  herein   entered  en  February  2ni,  19 28,    >-'l8&iaeing 
thie   cause  without    eeete   for  watst  of  prosecution  b*   s«H   the 
aajae  is  hereby  ▼  •eatM   and   set    -.aide  aM4    thie  cause  re- 
instate^   ir.*  nl-teed  on   the  trial   call.1* 

n   thv»   day  after     tits  order  was    Bsfacrl   ■   deeuseaat 

was  filed  by  one  of    the  attorneys  for   th«  defendant  atitali  cannot 

be  considered,    at   it  vas  not   filed   until    after:   the  or-^r       >i        is 

the   subject  of  Heat   appeal  vas   entered. 

At  the  aaice  tens  of  court  plaintiff  jsade  &  is©  tie: 
▼aeate    the  order  of  Pebnjtary  17,   which  Motion  was  denied,      "hia 
appeal    ia  fres.  the  order  of  February  17.      90m  def *&  **nt  <loes  not 
ewoear  in   thie   court  to   defend   thie  order. 

It  ia  -well    aettl^d   that  after   the  expiration  of  the 
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tens  of  court,   it   t*  wit  out    furls  Hctlon   to   v  i  orfer  of 

iiotftisBstl   «*e«nt  u-ion  a  written  motion  or   petition  MkAtf     motion 
•to*   the  fcraetice  4ct,    m&  that    this   section   cat.  b*  Invoked  to 
eorrect    errors  oJ    1-st   oniy.      Kfct   ft**   er  practice   t.\    that  upon 
tho   riling  oi    sue'-,  written  action  or  petition*   the  epoesing 
party  siioui  i  be  ruled   to   demur  or  answer  an  3   the  existence  ©r 
non-i-xiKter.ee  oJ    tne  facts  alleged  say  be   established  by  evileriee. 
In  the  ease  at  bar  there  was  nothing  ••fore  the  court  on  February 
l?th  as  a  basis   for   th*  entry  of  the  order.      tm^ng  the  cases 
stating  the  proper  practice  are  &U&3L3jlJ&£2&*   SSCf   I11«    §5lj 
Barnes  v.   Chicago  City  By.,  Co.. .  185  HI.   Ap?>.   148. 

For  the  reasons   indicate*  the  order   entered  on 
February  17,  *#$ft,   i»  reversed. 

O'Connor,   9,    7,,    a«4  »at«*i«>tt,    £. ,    conear. 
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WIS.    lATTI*  KL.JUn&R, 

ApD*l  ie*, 

V*. 

mix  k.  waiasx , 

Appellant, 


IS.    JUOTICI  lUYGftSTT  DKLIVBRSD  TM1  OPIRIOK  OF  THT?   COURT. 

it  avp*a3  ie  by  the  defendant  fro*  &  jud^ant  in 
tort  lor  convereien  in  the  aum  of  l?ll  watered  u  '©n  tiie  verdict 
of  a  Jury,  .J't<»r  motion*  for  a  new  trial  Mai  In  arreat  had  been 
ever-rul*  I, 

Plaintin    own«d  a  gtrago  at  4410  ;<ortn  Ciar*.   *tr«»«t, 
Chicago,    and  held  a  leaae  oj"   the  premises  J'ro..   on*  Kabinovits  at  a 
rontal  of  $325  a  month.      She  transferred  the  ^ara^e   and  personal 
property  therein   to   dei>n  lant  k-eleaki  by  bill   of   aal*  on  November 
9,  1935,   for  a  con ai deration  ©1  ;   *1,GOO  *a*  paid  in   ca*h, 

$1,000  in   ,JtH  wait  note*,    ajM   MM  defendant  executed   and   delivered 
a  note   for   |\0OC,    secured  by   a  eh  at  t  el  sjortnage  on   the  property 
convey*-?   for    the  balaneo.     the  chattel  Mortgage  contained  the  umial 
covenant*, 

Mr*.  Klauper  ^id  not  aaeign   the  lease   to  ;.ele*ki,   but 
apo*r«ntly  held   it   aa   a^c-rity.      f ->o  def*r«^*nt  tocfc  poaaesstion  of 
th*  garage  ami    114  Mt    pilf  rent   for  &#«•*&***  m  A   agreed   to   do, 

and  the  landlord,  *i  >\  inovits,  sued  fc-- .  Btifl  lofmdant  for 

poaaeeaion,      i    e  defendant  wa»   la   act-iai   poaepetion    kftox    th*   »-*le 
t/irougn  one  Kaas*ust>«n,    Vfet    (there   la   MNef    evi  !*»•«   tp-  to   *a*w) 

waa  a  p<ir.j.er  ©J"   flff andantj      *h«u     th*   pal I    -or  poa*&s&i&n    oaae  up 
Molaaki   defaulted,    mA   the  matter  waa   continued   ftp  «   to   tia>*. 

3oe*«steer  17t .  plaintiff  and  d*fond*ni   enterod  into  a 
writing  whieh  waa   deal^/nated   aa   an    escrow    ^,r»«went   and  which  waa 

deposit©*  with  the  attorney  for  th*  defer; '>nt.      By     its  tersa  th* 
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chattel  mort^are,  notes  ant   |litf>   of  plaintiff  for  the  &ua  of 
1175  were  deposited  with    "his  #8crew  .**£rsetu«nt,    ofcleji  provided 
that   If   the  Itt   lord   M««pt#|    tfef    r«ct  of  $328  *%ie»  *.rB.   Mmusst 
was  about    to    ten?  ex,    ItteM    loou^entf   should  be  deliverer*   to  tttl  gglit 
upon  the  I«nalnal4«a  if  Mil    salt   for  poss**8io<.  in  plaintiff  '• 
favor*        Xo    that   end  leleski   agreed   to  ITfnAif  all    assistance  in 
his  oo»-#r  t©  krs.  Klauser  in   connection  with  the  forcible  detainer 
suit  and  further  Atcrood  to  return  two  welding  ffiuchines  t©   the 
garage  by  Becerriberiath.      The  default  of  Ueleski   in   that   suit  was 
then   set   **t<#«     The  landlord!  accepted  the   terrier  of  the  rent  and 
the  suit  was   dismissed,     later  the  jingMflNI  wuich  "sm  in  escrow, 
including  plaintiff's  ehecfc,   wer#  delivered   to   ;.  elesM.      The  oialn- 
tiff  HMD  took  T>o«««ericn  of  the  premises. 

Plaintiff   ftt*«   pvidenee  Upon   the   trial    lending   to    show 
that    considerable  lifM      '    HM  person -a   pffpnerty    seettyed   by   the 
ehattel  mortgage    U sap geared   frv>  r    wit  -srae 

brought  upon    v  ■•  '■  ■ '  i«  in  possesion   con- 

verted till  i     *.  ':o  his  aw.  use.     Bnfej  le»ied  the  conver- 

sion of   Hie  property,    ftM   ftf   *  further  &«lf«ttfte    wet  up   that   the 
escrow  a&reewent  ■MMMBied'   to   an   ;.*cecrd  and   satisfaction  which  pre- 
cluded a  recovery  by  plaintiff. 

Defendant   contends  in   the  first  place  that  the  evi- 
denoe  was  wholly  insufficient  to  justify  the  ver'iet  of  the  jury. 
He  eaye  that  th^re  was  bo   evidence,   direct  or  circuit ifttinl,   tend- 
ing to   shew  that  Keletkl  removed,  or  cause'!   to  be  resaoved,    my  of 
the  property.      the   evidence,   hoover,     °o*n  send    to    ■*»*    bluet    tlM 
defendant    received   these   lien*  if  pffenWty  fled   Hi  »kffi«  di  s* 

■gNHMeVtl  while  he  Ml    still   in  possession  of  the   provisos.      The 
fluty  «f  properly  poring  for  the  ^r^perV-  *ae  upon   defendant,   »nd 

the  evidence  rails  Is   enow    tnot   defends  I  rewith. 
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Ratolnovit*   testified   that  Rasmus  ten    *ai<l   "he  was  g»li§   to  aove   the 
tool*  out,   that   is  *hat  he   m!4,   li'  she  do**  not  #ive  hia  back  hi* 
thouesn*   ieHtir**1     The  defendant  objeoted   to  this  evidence  upon   tat 
ground   that  fceleeki  wot  not  bnttl  by  th*   statement  of  R*t*ru»*«n.   The 
court  over-nsltd  this  olfaction   and, it  is  urgrsd,   erred   in  so  doln§. 

Ther*  tat  evidence  in  th*  record  ten  Uiu    to   *»©w  that 
Ratrmsten  *»«    vhe  o*rln«r  of  fiofoataftt,      She  contention  of  defend- 
ant that  proof  of  the  poartnnra&if  r*atft  on   *».  supposed   *t. .  |    ©f 
Rfttaaiseen  to  habinovitt   la  not   sustained  by  the  record,   miiat*    Rhew* 
that  Rabinewit*  t-ttified  that  V  leaki  n«A«  tho   statetitnt  that 
Satnsusten  was  hlo  partner.   *e   think  the  evidence  was    therefore 
admissible,    and  being  adEiiseifcle  the  $*ry  Mttafl'   find   from  tail  i*nd 
other  evidence  that  defendant  was  in  f*ct  guilt-  of   converting   the 
t  rowerty. 

It  ie  ne*t  urged   that  the  plaintiff  knew  of  th®  dis- 
appearance of  the  converted  property  before  executing   the  escrow 
•sreeisent ,    >-and.  it   Is  argued   that   since  that  agreement  vat  made  and 
parried  out  with   sac'i  kno^led^e  on  the    rirf   of  plaintiff,   it   amounted 
to   an  -accord   and   tat ief motion,    ft   is   true   that   the  evidence  chews 
that  plaintiff  had  k»o*»l»  it  the  property  had  disappeared 

prior  t«   the  execution  of  this  agreement,  tut  the  record   also   oia- 
closet  (we   t  Aink,  vlfanat    contradiction)    that  fceleeki  if  i  *d  that 
to*  had  anyt  ,i:       te    do   with  it*    ii  eapoearanee.      Th*  ^terow   BgTMSMBt 

does  not  teero  to  cover  any  tusstlsa  between  the  p-.rti*-s  *4t«  ref- 
erence to  this  property.  &*ltski  ejsphiitioaliy  dc->  I  had 
taken  it.      £he  Jury  finds  igallMt   ;iin, 

i*intlff  ar&ues,  on   tne  authority  oJ    111,    "last.   y,f. 

T.   Chicago  Tel.    Go..    334   111.    535,    lant    th«   etcrow   agrscnwtnt  wa* 

obtained   under   circ-  -stw;cee  whioJi   sjNMftnt   to  avral    lures*.      Xhere 

it  no  werlt  in  this  contention,    rind  iaor  cover  plaint*  taken 

no   tte-aa  to  rescind   the  agrees&ent.     ^e  iowever,    that  the 
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agr««ra*nt  <lo«*  not  covor  tho  ?»ro»«rty  for  which  thlt  judpawnt  vm 
r*ri4*ro<!j   that  ttM  jury  ooul<*  oroptrly  rim4  from  eoasp«t*Bt   mri* 
^*ro#  In  the  roeor<$  th*t   dofon-^ant  in  f*i«t  eo»y*rt*d  th#  property, 

•iH  Hm  julgSMtnt  i«  th*rt for*  ,1u*t. 

For  that  reason  It  Is  (*ffim*4. 

AJWIRK8B. 

O'Connor,   r.   J,  #    -3jfj!J»  i#8t|r«Xyv   99$   ooaour. 
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OF  OOOS  GOUKTV. 


MR.    JUSTICE  UATCBBTT  DK1XVMEHD  THK  GPIKI033  OF  TH*   ©OUST. 

-    subject  matter  of  tail  litigation  lea  ftote  and 
trust  4e©4  stad©  by  Angela  Voxaella  and  Angelina,  hie  *lfe,   of 
June   B|  19 86,   100  fey   them  *$*liver#d  t©  Vineenso  La&onea,    (tea 
appall awf« 

Max  Js#r*2iB  ©I&I&ib  ©wnarehi©   to  th*  same  fey  aaslgn- 
stent  frees,  ©r©  &©rr.a,  who  purees  ad  fiwm  9 \  K«  i»re?itio*.     la&onea 
ncretri»d  ta  ■  l&ll.  filed  by   -ia  that  ftfVflStiai.  waa  under  ©on tract 
to   ©©nstruot  a  building  for  Le>*©n«a  aftd  agreed  that  whan   this 
building  wa»  ra&dy  for  the  roof  ha  would   a© ©apt  this  not©  on  afeiafe 
there  »aa  a  balance   then   due  ©f  MUiSO  |a   p«t  .^«*yaa ajr* t ;    thai   be- 
fore that    tim*  Practice  obtained   the  aeourlti*©  fro®  Laoon©*  by 
frau!   *nd  aii  srepr  seen  tat  iea  to     he  effect   that  the  caste  were  da- 
eired  ©nly  for  the  purpose  ©f  exhibiting  the  cane  to  ©ertaln  hs&~ 
tarlal  men  in  ©raer  to  obtain  trad  it  a   arreting  to  return  the 
MMvitiaa  to  Lemon ©a,  *:ni.;n  ha  did  not    !•• 

J' ere  a  in   m«d  a  bill    to  feraaltaa.     Hli  ©%eea  wr* 
ecmsoli4ata1,  put  »t  issue  and  r«ferr*J   to    a  abater   mo   reported 
In  f  'Vor  of  Barerln,   «ni  tn©  chancellor ,   over-ruHn*;  exception*, 
antar«<!  a  tfeera©  Aiaaicaittjf  the  bt!3  of  i.au^ona*  and  great lag 
foreclosure  to  Beresin.     1M  v©2?eli  .»,  •   securities, 

aequieoeed  decr*a.  .©a  proaec  is  appeal. 

It  i*  aaataadaif    fiFi  -nan's  behalf  that 

neither  Baraaia  nor  aorris.    l'ro:-    *hoa  Bare* in  purchased   theee 
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Piirltl— ,    acquired    title    faff    the   reason    that    the  not*  v»i  not 

•nflcrMd  by  Angel  ine  V0srella,   one  01    the  makers.      tki§   conten- 
tion  may  not     properly  bo  argued  upon   thie  record.      The  plead- 
ings of  lerexin   alleged,  whiio  tuoee  of  defendant  admitted,    the 
endorae*ent   and  delivery  of  the  note  by  th*  makers.     Having  tried 
the  cose  upon   that   theory,   latsonea  cannot  now  be  heard  for  the 
firet   time  to   the   contrary. 

The  note  wee  for  the  orineipal   sun  of  |8#7t0.      || 
was   paid  upon   the   principal    to  Lasuonaa,    and   an    endorsement  ovad* 
on   the  date  of  the  payment   app-**re  upon    the  book   of   the  note  ae 
follow* J      "Sal.    $£,250   due.*      Juat  below   thia   f?n!or  semen  t   appear* 
the   signature,    "Vineenstc  Lasnonea.  * 

It   ia  urged  t.;at   the   effvtt  of   tail   endorsement  waa 
to  Make  the  not*  aawabla  only  to  Lacjonea  and   that   the   title  to  th* 
B«t a  could    not  have  been   subsequently  acquired  by  Karri*,   or  by 
Bereain   fro*  aorria,    it   IM  ^fcaence  of  a  further  endorsement  in 
full  or   in  blank  by  Lawonea.      Ma   sue     issue   as   this  was  presented 
by  the  pleadings   in   the    trial    oourt.      This   contention   also,  wo 
think,   cannot  be  mi.de  here  for  the  first    time.     There  is  no   evidence 
in   the  record   tending  to    chow  the  intention  of  Laaonea  in  writing 
his  mme  upon  the  note. 

It  ia  «r§*al  on  the  authority  of  ^a^ker  y. ,  ,1>at-; ent . 
42  Til.  B9t,  thai  |ha  fact  that  tat  aaat  of  Lamaaoa  appaarae!  thus 
uoon  his  note    c*st  aaaa    Via  purchaser  of   Utaaa   securities   the 
duty  of  waking   in>iiry    ^8   to    the  rtr'its    mi    ■  ttitlai  if  a. 

Thia  oaae   does -not    euet-iin    fcfeat    contention,   but   balls  It   wat 

negligence   in   a  purchaser  of   elasllr*r   securities  not    to    It.;,  ire  of 
•all  .rtiea  whftse  mgg  originally  aacsaraa  KMJst*" 

Xhe  rui.e   announced  in  Olds  v.   Cu  .feints.    51   111.   188, 
and   followed  in   later  oases   (see  Plttiburg  J»Xate  uiass  Co.   v. 
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fcranss .    991   111.    84^    to   the   effect   that   the  assignee  ©f  a  mortgage 
takf*    UM    ea»*   subject   to   defenses  wiiiuh  ^ould  have   been     ff all  <blt 
a/rainut  hi  a  aself.ier,    Jo«f!  not   «*tend  to  latent  equities  ©f  third 
psranns.      i>%oo,ck  v.   FhlUtoe.    247   111.    467;    Iphuitg   v.    Sr.oelowita, 
•t  «fl..   191    111.    249.      Indeed  in   3hsri&an  State,   sank  v..  jSslth,   244 
111,   Apo.   171,   the   t:.ird  division  of  this   court  held,    jfter  a  re- 
view of  la*    .^t^oritiffa,    that  i*i    iii  ocent  holder  of  a  note  and 
trust   dead  would  b*>  protected  even    though   the   securities  were 
purchased   from  on*  »h©  was  guilt;,    of  larceny  in   ol\aininti   the». 

Zt  is  cot  necessary    If   :o   that   i ar   to  uphold  the 
preaent   decree.      The  rule    that   as  between   twa  innocent  persons 
he  who   first   trusted   the  deceiver  %n4  Ka.de  it  poaeibl?   i"oi    hia  to 
do   a  wrong  must  bear   the     lose,  is   clearly  applicable   Mad   MMpPli 

an   afftrwanea.     MlflglMaJ&uJMai*   71  ***•   *l  Jfctftftfift*  .v».  -'M^ 
ft    al«.   97    111.   l»6;   E^ll^r   etfal.    v.  Lamed    at    *1.  .    103   111,    652; 
gjrot  Kat'l    Bank   of   Jollet   v.    Aden.    1-58   111.    433;   £UiHUk 
Tttherinften .  105  111.   Apts.   4-04;  Htlwaukay,  fl*rvfet»r.  Co..  t. 
(Slid-isp.  lOfi   111,   ftp*,    n$;   3111   v.  P^te.   Ill  111.   4pp.   483. 

Moreover,   an   ex*®l nation  of  the   evidence  diealosae 
that  Lavonaa  perwitted   the  assignees  for  several  ywavt  Is   collect 
the  Iftteraat  an  t;ie  Ktortgaga  -without  pretext,   efcia     te*>is  strongly 
te   sho*  that  he  &coui«sced   in   tae   transfer  oi    >..«-:•»©   M«MiritiPt  by 
fr  en  ties. 

■Far  the  reasons  in  Heated   the  decree  ia  *ft\tWM 

O'Connor,   W,   J.,    *nd  Maturely,    ?«  ,    concur. 
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Appellant. 


lot,  i« tries  jutchmt  bsjuivbub  tub  opinio*  o#  -,  r. 

fcelYille  L,   rtohrer  of  >;vt»nstoa,   Illinois,   died   in- 
testate  August   4,   19?6,    leawine    -lis   surviving  as  his   only  hsirs 
at  law  and  n#xt  of  kin  hi®  wait*,  ¥*ry  a.   Kohrer;  his  son,  Charles 
A,   Hphrsr,    ths   r»i5ca-i«Bt   and   appellant;    »a?h    lomrlg,    child   sad 
heir-at-lssr  of  Florence  Rtwrig,   a  daughter  if     elville  E»«  ftohrer, 
dtce»s»*5t   ^h©    lite   *'**:"or*   his   de*th. 

Cn   iftftdkMftaV  15,   19tf|    ths  oetl: loner  ««•  appointed 
•d^lnlRtriitor  of  tl  •.  r   file*  her  p«?vt- 

tion  |a   ths   rrcbate  court,    alleging  tfcerell  •«■  and  res- 

pondent,   Charles   a.   Kohrsr ,    and   1v     -is  possession    an-J  was   then 
wlthhol  liag   t'r  inlatrator  about  ,  »  rt     of   eeeurl- 

tise  w'ile-t  >.*Jori.  ed   la  fast   to    the  estate  of   Mis  deceased,   sad 
praying  for  an  order  to   turn   the  sas»*  o»«r  to    th«>  Hduinlstrator* 
A  citation  Issued   as  provided  by   section   89,    <.(>■   oter  3  of  the 
Bevlsed  Statutes.      Ths   Probate   oour  I    ths  evidence  aad   ntefdi 

sa  oHw  granting   the   pj  .yer  of  the  petition.     Appeal  was  t  *ken 
by  the  rpspeno'snt  to   thp   Circuit    -ourt  of  Csok   county  p  tr^re 

was  *  trial   de,  no  to  .   Hit   ondrtlee  waiving  a  Jury   ?md   agreeing  to 
submit   thr  aatter  in  taffM   *o    the   court. 

7h*>   Circuit    court    ft*  as.    JV.md    lb  bp   securities 

were   th*  r>rrr"-Ttv  of  the    *sm  ttl      ■  •*   orders^    ths   r-voor.  4snt   ts   turn 
the   sssxe  over   *•  vtainlstrator ,   we><*   from   that   or^er    tail    ioo«tal 

is  prosecutsd  by   MM    I  'nt. 
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It  is  urged   for   reversal    that    the   court   erred   in   denying 
a  notion  of  respondent  to  dismiss  the  petition;    in  derying  a  notion 
to   strike  out  all   the  cvi dense  pertaining  to    the  physical   condition 
of  the  deceased;    in  over-ruling;  respondent's  notion  for   a  new  trial; 
in   finding  that   »  certain  wri  ting  nads  on  &ay  »&»  19r!d,  by  the  de- 
ceased  aid  not  transfer  title  to    these   securities  to    the  respondent; 
and  throu.pv..   the   execution  of  said  writing  an*  other  fftttl   -tposarlng 
did  net   **•*   i  sroed  smd  oosrol^te  gift  inter  ylvojj;  mt  tasM   securi- 
ties,  and   in  refusing   to   find    that   the  securities  iffr*  not  p.irt  of 
the  estate  of  the   deceased. 

There  is  practically  no  dispute   ftfl   ts  ths  evidence. 
at  hie  death  dsceaecS  was  IB  years  of  «hK«.      At   ttsc  tie*  of  t^s 
hearing  the  widow  *a«  Ti  years  of  age  and  had  been  ■  i  the 

deceased  40  ?*ars  prior  to    that    time.      The  deceased  Itaf    fswr 
children  by  a  prior  saarriagp .     Bor  a  tine  deceased  and  hie  wife 
lived  on  a  twtm$   she  keeping  house  and  caring  for  the  children; 
she  worked     by  the  day,  washing.      Out  of  the  »ene<y   saved  fron 
earnings   they  bought  a  lot,    title  to  which  was   taken  in  her  nans 
and  upon  which  was  built   the  (HUM  In  which  they  lived  until   the 
MM  of  his  death.      tn«  house  *ai  built  out   of  her  earnings.     She 
washed,   and  he  dsoirin*    to  help   gat   a  horse   and  *mftl    Hid   gathers* 
up    t.hn    crl«*r.*»e        *         fihe  waehed;    she   anye,    *Ke   did   the   nlain  work, 
and   I   did    the  fancy  work."     the  husband  helped  wit-;  the  waening  and 
ironing  which  w&e   done   at   hone   in   the  bnse-'«t;t    !'or  about   14  or  15 
years;   he  coll*ot*»d    the  nnney  Utat   continued  until   about  1 

ysars  before  he  died;    tttVtftg    I    i      tine  he  had  ■•   I  ta«*  occupation  of 
any  kind;   his  ksnltn   #as  poor  about  1C   ysars  trl  le   death. 

he  went   to  iisw  Yor*  ipr  about  threa  montns,   atMOFt  he  was  in  a  hospi- 
tal;   iron  that   titee  he  never  did   any  work  nwi  lived   »it^  hi  a  wife 
who  had   en t  red  into   a  partnership  wit  b  tear  sieter  la   the  business 
•  f  washing  for  a  living;    fro©  the  isoney  obtained  in   this  way  the 
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houe©   wi*a  k^pt,   Mile  paid   -    *">»©  ©r  the  hueband'a   doctor  Mils, 
an*    th  I    tare©. 

4l   th-*   children   grew  oJUor   they  1    :  ,e,   cma  by 

one.      The   ©l^eat  or*   in    *  private  fen 

irr«ni«i#n  yeara  of  ag©j    M©    114   Ml  MMtVlfeirtH  %*  van  at on 

home;    ah»  went    to   1%,   :out«    \;*r«  Mi    H  •- U  ©y    mm    ht©r 

e^ayod    it   .>o*©   an  4  married  when   about   twenty;    the    ©MtvlMIM 
nothing   to   the  upkeep  ol'  tae  MM*     John,   one  oJ    la©  boy©,    U«d 
at    the  age  of  about   30;    be   contributed  noi    lag   to    tae   upaeep   of 
the   uoae.      Dm  respondent,   Charie©,  left    4>m«  at   about   seventeen 
•r   eighteen  y*>ars  o:    M©  w/iil©  MM   i "...  Ily  was  still   ©i    the  f :tra ., 
and  went   to  learn   a  trade;    he  wens*  town  once  in   awn.il  ©,    but   con- 
tributed no vi in,;;  to   the  upkeep  of  the  name;   be  married  at   the 
a.  e  of  tw«nty-twc   or  twenty-three;   hie   father  attended   the  wed- 
ding but   the    atep&iother   3H  not.      After  hia  ilMTlagi  h*  went   to 
Keirsoehft.,   ViMMtlaj    afterwartte  he  'went  back   to   ;•' uifltan   Ml   then 
WlMt<   to  IMaga*  to   llv©;   he   aft^rw^rd©  w#r.t  b«»oit   to   Hv  an  a  ton, 
but   MM   atepm©      t      -ver  ▼! slated  him,    alt Ma«-a  nis   fathvf  did 
©oca«ion*.lly,  t©  mil   f -ither*a   MM  maybe   MM   in 

two   or   three  year*;    once   in   avail©  he  woul-t   sj©   and   »©••   thee,  and 
brinr  hia  family   Md   at  ay  *  M3Uf  hour  or   M  Mf|    af  bud  a  family 
•f  two   boya   ©aVi   ItjaHN  fllill  »ii©   eometi^ee  went   to  hia   fttbal'i 
Home. 

In  aay,  19  56,   deceased  beoa.te   MagaTMaaw   ill  with 
high  blood  preaaure,    ainueea  in   hi  a  f*ae©   and   «   trouble  waich,     >a  it 
later   developed,   was   cancer   oi    the  bowel©.    At  that    time  r«©pM«Mt 
want   to  hia   f-*tuer's    >©&©   and    MiMi  tf  he   could  make   a  garden   and 
was  told  he  might,     at   tale   time  th©  deceased  was  la   the  care  of  a 
physician,  wo  leetified.      The  phyaiciaa  wleit*©    th©  deeea»«« 

professionally  oc    lay    "In*,    and    afl«r   that    IfM)   *ttend©d  him   dally. 
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ihe   dec«aae.-i  w»»   o  til  in  ad   to  His  bed  an  i  v«i  infora»*d  by  the  physi- 
cian tuat  ilia   eyavptoma  iniic&ted   stmet  ;ing  of  a  serious  nature,    rho 
physician   says    that  dec**oe!  waa  waa.it  physically  and   corapl-uned  of 
pain  on  all   occasions,   complained  of  pail,   in  his  f*«e,    -and  that 
prior   to   this    HUM  deceased  had  boon  treated  Tor  tri-facial  neu- 
ralgia which  affected   the  left   side  of  his  face  «Ad  indirectly 
the  organs  of  speech*     On  his  physician's  advice  fa*  went  to   the 
3t.    Francis  hoR-sita!    in  Bfanstee;   he  was  taaeu  there  by  his  »on 
Charles,   the  r*apon1entt   at   about   ten   or   eleven  o'clock   in  the 
forenoon.      "Us  trlft   g&ye   ehe   »j»w   th*  k*y   to  his   sal"-  t.y   deposit  box 
on   th*    ir«89or   M4    fca\a\t   M  put   it   i     bit  pu:>.et;   he.  underwent  an 
•xa»in-\tion   at   the  hos   ital;   Sharlex  feroaght  M  th©  next   -lay 

where  a\*  rMUfclftM  until   hi  a  ioaUl.      SM  i«ninlHt«itii   cause  of  his 
death  was  *   strike  of  apoplexy  wuich.  Oweurred  juat   orlor  to    that 
tlaie. 

r  Hi  ?e ceased  si.  writing  upon  the 

•tat  ion ery  of   the  nospttai,    M  followsi 

"St.    Francis  Jlosaital, 
Swans ton,    111* 
"May    38th,    19  36, 
Mr,   Chas,   Steren,  Pros* 
City  Kational   Bank, 
Dear  ftir— 

Kindly  *iwe  Dm,    A,  iSohrer  tne  contents  of  ay  safety 
d«eoeit  box  with  the  exception    of  sbstrac  Dm  deed  of 

property  and   insurance  policy. 

Respectfully, 

(Signed)        K,   I.  Kohrer 

Cm  th-  following  day  tfee  rtipwAiBt  g*we  It  ik  a 

receipt  w.?ioh  states  that  he  receive*   the   PMlUritiM   M»CY»d  i'roi 
the      «:"•■•    "ftposit  Mtat«   '  o,    574,  oJ      «      .     ohrer,    as  p?r  uin  order 
on  file,    luted  i*ay  ML,   19 .?5,     fa\s  r<?<i*ipt   ia      .  ;.    the  ristvonn- 

ent   and   &p;>»>&rs   to  b«  witnessed  by  Fearl  l),    alfcrifiht  and  I.M— ♦>!■—»« 

Xhe  defendant  ii«*4e  a  action  to   slewies    the  petition. 
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which  was  denied,   and  he  urges/that  the   court  wa«  without  Juris- 
diction,  citing  Moore  v.   Krendenpu,rfl.   848  111.   24    ,    and  MS^SfiH 
v.   Breesley.  164   HI.    Ml.        Sine*  these  cases  wore  d*eid«6,   emo- 
tion M  of  chapter  5  has  been  revised  with   the  rMttlf  that   tU 
•ioutt  m   l«   Ian  Jurisdiction   in  m  «a»#  of   this,  .kind  is  removed. 
Brown  v.   K««MBc|tfr.   247   111.    Apm.    358. 

Ths  respondent  argues   the  ease  up?,'  ey  that 

ills  ju.Vsteni;   of   I '•  I   was  b-*sed  upor         .  f  undue  in- 

fluence or  fraud,   *&$   it.   is  ttlgftd   kfa«t   tftui   i»wii«we«  &9«1  not   -sus- 
tain  such  ■  flu  tisg,     ^e  do  ;>et  WUtftArfttttBd  ny  question  of 
fr*ui  or  Uf  ttt*   ir»i'la-?noe   is  necessarily  involved   in    ths  ease. 

It  was  stipulated  by  the  {MUTtifti   Maftt  th*  bonds  and 
securities  IWI  obtained  froa.  the   safety  deposit  box  of  the  de- 
ceased on     May  29,  1926,   an<i  that   these  bonds   and   securities  were 
ths  property  of  the*  deceased   and  purchased  by  hisj  and  were  in  his 
possession  until  stay  t$f   19  #6.      i'he  eaee  was  triad  upon  respond- 
ent's theory   that  ttuMf  bonds  and  securities  belonged  to  him  by 
reason  of  a  gift   i/it^r  glflfltf  frees  the  deceased,   hi®  father,  on  &ay 
28,   1926.      7he>   securities  were  in  his  ©ossesseion ,   but   the  ware 
possession  of  property  in   a  proceeding  of  this  kin*?   is  not   suffi- 
eiwnt    to   establish  &  valid  fjtft.      As  was   said   in  &  ire  '/an  t  e  \  Lp  an 
&  Trust  Co.    y.   Kgan.  MM  111.   497: 

•fi  talnk  wnere   the  title   to   property   ia   el  ad  Mi  as  a  gift, 
the  burden  of  rr^f  is  undoubtedly  on    Umi  sue  claiming  tits 
gift." 

Of   M  *»a   said  by   Hi*  Simp  raws   tourt  Id    lbs  J.»ter  c&ee 

of  hptfrwell   V.    bailor,.    305  111.    230: 

*fcer«  possession  by  one   claiming  property  as  a  gift*   after 
death  of  the  ownr,    is  universally,  we  believe,  held   insuffi- 
cient to  prove  a  valid  gift.    •**      I'he  burden   is  or*   tne   donee 
to  prove  the  gift  by  evttfer.ee  not  equivocal  or  ut*  certain." 

The  controlling  question  tefore  the  court   therefore 
*••  whether  the  evidence  was  sufficient   to   establish   such  a  gift 
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to    the   nspon^ent.      The   controlling  question  before    tnis   oourt   Is 
whether    that   finding  ol"   I'.ie   trial    court   (*hic,-   in   entitled   tc    the 
same  weight   ae   t    '<   ytfftlst   of  a  jury)    ie  clearly  an^  ;*:anifr-stly 
wrong. 

ie    fcrus,    M   respondent   contend*,    fctaftt  it  is 
not    lltpftttd   that  the  deceased   ai$ned  the  order  dated  *  ay  I'dth; 

.'s  ortir  V*g  typewritten  on   tin*  stationary  ©i    Ui«  tit. 
Francis  hospital,   *m<*r«  he  went  on    that  date    to  be  treated,    and 
It  may   fairly  be   inferred   frois   the   evidence   tlMfcs  the  deceased  de- 
livered to  respondent  the  .key   to   the  box.      9%  do  not,   however, 
find    any  proof  that    the   leoeased  dict-nel   the  order  of  i*ay  5?dth, 
and   these  f-iots   sr#  r.oi,   in   our  opinion,    sufficient    to   establish 
ft  gift,   *hi«)  ,   as  we  h«ve  already  seen,   it  wee  necessary  i'or 

t«Bl    to  prove,      a©  wan  pointed  oat  in  the  LeadiOfl  case  ** 
"■\,Vrv^*.  ,vv  ,"'»t  t,<m .   144    til,    611,   {&   ease  vfellth  has  been   eon« 
sistertly  fellf*«4  by  urts  c  I  -    ■  P)    the   essentials  of 

*  gift   int«?r  wjlTOfi  OJNM      {%)  Bttftt  bs  absolute  and  irre- 

vocable;   (2)    that    fetal  tjiver  mat  p«*t   vita    sj  1   nrwsent    and   future 
dominion  ov*?r   Qmi  property  given;    (ft)    that   the  gift   flu*  all  go  into 
effect   at   c-nce    -snd  not  at   a  fu  ..ure   tixas;    (4)    that   there  be  a  de- 
livery of   the   thlftg  g&YMI   to   the  donee,    and  (5)    that  the  delivery 
■uct  be  feade  with   tit*  intention    to  vest   the   ti  *le  of   the   thing 
gives   in   the  -ionee. 

'*•  hold  that    thie  record  is  entirely  devoid  of  proof 
fro*  ^hieh  it  oould  be  reasonably  fjiind  that   these   essentials  of 
a  gift   are  present.      Th*>   sots  performed   tore  Just  as   consistent 
■sit.    Dm   theory  that  th«  deceased  lid  not   intend  any  one  of  these 
•teer.fi  his  as   that   sue-1  intention  was  ©recent,   and   the  trial   court 
therefor*   could  not  have  properly   found   that   rssp—jft    suetainee 
the  burl&n  •!'  pr"of  shi«fc  was   •ftftt  upon  hi».     Ittfth  l--»ss  can  this 


ow  •mm 

jQtl 
.3   «*w 

#| | Itf !>■! 

i 
. 

K«  at' 

-•iti  ft.1* 

-  >la|jn^ 
•it** li*b  tat  I   feu*    ,»»o*  !•  ^"mriX 

•  ••dob   sAJ    a-    .",,•> t! j 
.  or**   xa  *■*  17OO0  i   elis 

»••»•    on*.' 3    i*H3   bm> 
Ju*»J  i  l*u  •-.    ««  #•«  I'M    .ftlfc   41 

•«»AJ   '  :•   be*/.    : 

r »  u*  #«•  i 


court   say   that   the  finding  of   tn*    trial   court  la   clearly  ana' 
Manifestly   afloat   th*  Vgig&t  of  the  evidence.       If  it  wae  the 
Intention  of  the  deceased  to   convey  title,  why  aid  net  the  writing 
express   Mill  an   intention?      The  r*  MMMUMBt   (telle  our  attention   to 
Kqeengrcn  yy   Mfr's  fcatlwpw,!.  Ban*.   820   111.   App.    619,    end  urgee 
that   ease   mi  *ip:::li  cable  hvr*,     Hi  R«V1  gUTMiltlHII   the  opinion  care* 
fully,    Mt    Um   ffettt   Mum    MftVle1    MM  not     tt   oil    similar   to   those 
w1  ioh  MfWMP  here,    s'nce  tn   that  ease  there  ^ere  letters  by  the 
*eee»se<1   MMnrl&f  III*   Intent  lm   to  tti\Q  a  gift. 

fa  find  no   reversible   error    in   Mm    record   an 4   the 
luViser.  t  tr   therefore   •ifi'lra- 

AJWriWiB©. 

O'Coraor,    ;:.    J.,    ?«M  t&gdttJrtly,    J.,    concur. 
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Defendant   In 


♦U^F»?IAK  LIFT?   IK3UHA*C3 
ASSOC I ATT  K,    a  Corporation, 

1-iintiff  In  Krrer. 


KRROR   fO  MUITICIPaL    COURT 
OF  CHIC AG    , 

250I.A.  643 


MR.    JUSTICE  kUTCHlSTT  DSI.IVSnss  THI5  OPttXQU  0?  THK   COUFT. 

The  plaintiff,   .'liberal  an  Lift  Insurance   r-s  so  elation , 
a  corporation,    sued   out   this  writ  of  error   to  review  &  record  In 
the  trial   court  wherein  a  judgment   In  the   suk  of  $900  was   entered 
against   defendant  upon   the  f  in  ling  of  the   court.     The   a>»  is 

a  fraternal   Insurance  corporation   and   pi.    it* till'  sued  as  the  bene- 
ficiary in  a  policy  issued  on  January   2,   192C,  upon   the  life  of 
her  brother,  Maurice  aeane,  who   died  Ueceiaber  1,  1923. 

The  defenses   wet  up   In    the  pleading*  were  (l)    that 
Xeane  failed   and  neglected   to   pay  his  asseas&uent  and  per  capita 
tax  for  fcay,   19?3,    and  was  suspended   fro»-  »er.\bere*iip  on  that 
account,    in    MMflsHM  »i:h   Hw     onftttuUon   and.  by-law*  of   the 
order;    that  his  policy  thereby  became  null    Ms*   void;    (2)    tfeat  the 
suit  *as  not  b#gun  tfitfeia  one  year   ftJt#]r   t)M    !•*><&   of  r.ean.e  as 
required  under  section  4  ef  article  6  oi    ti&s   r*y-lrsw*  <><*  lb*  or*er; 
anl   therefore  oculd  not  be  aaintaU.ed. 

As   to   both  of   th«s*  defease*   the   plaintiff   cor It  ended   and 
the  court   apparent!,,    found   they  were  waived  fey    tne   4«f«Bd«nt   scciety. 

There  Is  little  if   *ny   disriut*  as    io   the  facts.      The  d«- 
cessed  was  a  member  of  subordinate  lodge  iJivialo*  ^o.23  of   tit*  order, 
of  which  martin  O'Brien  was  secretary  >snd   Jp:tn  ■yi*std   treasurer .  Mara. 
Mary  *e*horter  was  pp***«*mt  and     rs.  *ary  A.:.uilivun  secretary  of 
defendant   corporation,   keane   first   took  out  a  poliey  In  19o>,  which 
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was  exchanged   In  19  ?0   for  the  policy  upon   ^hich   suit   is   brought. 
The   miittfy  *nd   treasurer  of  the  local    division  w»r?   authorised 
to   collect   dues   and   to   re  ^  ■■■•;-  ~*for.      ^*cttor,  r*icle 

5  of  the   eonetitutlen  and  by-laws  of  tho  order  provided  in   sub- 
stance  that   any  mes-ber  who    failed    to  #ay  in   advance    tho   regular 
monthly  or   soccial   assessment*  or  monthly   ,«er   capita  tax  for  any 
month  on  or  before  the   first    Any  of   tho  mor.t^,   anc^li   -  tend  sus- 
pended  and  hi*  esmefit   contract  become  null   and   void. 

ih«   dueo  of  tho   deceased  worn  70   cent*  a  Month  and 
In  April,  1923,  ho  failed  to  pay  tho  MM.      O'Brien,    tho  secre- 
tary,  testifies    that   «i  ther   in  fcay  or  Juno  ho  handed  in    tho 
deeeesed's  name  an     others  as   delinquent   to   the  treasurer,  but 
ho    says  ho   didn't   know   that   doeoasod  was   suspended;    ho   says,    *I 
was   asked   for  delinquent  mesabere  and  just  &*■•***    as   in   customary, 
let    tnese  go   for  a  month  at   a  time;   at   tho   time  they  may  not 
hat«  money  MBTllMi.   but  later  on   thoy  would  pay  b*nck   dues." 
Hyland,   th*  treasurer,   *ayt   that  he  received   this  list   sand  »«nt 
it   to  &re.  I -e'^herter  for  suspension.      Kf   My*   Umbo"   after  me&bere 
were   suenendsd   it    Ml  net   «llHtl Sliiif  JT   to    Hdvanc*    ^u*»e   and   assess- 
ment*  Tor   them. 

Aaoordin^   to   th*»  rules  of   the  society,   a  suspended 
member  could  be   reinstated  within  10  days  by  signing  up  again; 
after  60  days   a  medical   exa&ination  was  required. 

The    records  el  I    indicate    kfemt  KsMMM  was 

susper  ded  la  May  and  n^yter  reinstated.      July  27th  the  April  dues 
aad  assessments  wore  paid   to  0  'Brien.      Ins   teem  for  *ay  and  June 
ware   also  paid    to   *!■  on   September  13th   and    those   for   caepteeibor, 
October,   November  ant*  Socomber  wore  paid   to  Kim  >  or  ember  MUti 
All    these  payments  wsr«  mad*  by   the  plaintiff.      O'Brien    says   that 
he  turned   all    Ukhm  ■payment*  over  to    the   treasurer,   Hyl  and. 
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O'Brien   says  Mat  he  raeeived   tnese  payments  ,  no',  knowing  0f  any 
claim   that  t«aa«  had  been   suspended,   and    iyland   tentlfies   that    the 
manner  of  transacting  thie    business  vac    sue  <    that  h»   ti|  not  know 
whoso  money  he  in   fact  received  fro*  O'Brien;   h*  says,    *i   don't 
know  whether  on  fcove&ber  28th  or   about  that   tine,   I   got   lour 
months'   dues  from  Mr.   O'Brien   for  thie  deceased  member." 

There  is  no  proof  ir,    the   record   that   ;u»y  notice  of 
the   suirpftteion  or  tbp  proposed  forfpiture  of  the  benefit  policy 
was  ewer  Riven    to   th#  insured.     The  uncontradicted  t*»tiH>ony  also, 
we  think,   tends   to   shew  that    th«  provision  of   the  by-laws  for  au- 
tomatic  suspension  upon  non-payment  had  not  toeei;   theretofore 
strictly  enforce*. 

'owever   that  may  be,   assuming  a  suspension   and  for- 
feiture,   *•    kmlmfti  it  must  bo  held  that    tfcf   s<*»«  were    valval  by 
the   acceptance  of   subsequent   payments  of   dues.      (fea  l  *w  <jo*.-«  not 
favor  forfeiture.      Baa  insured  here  paid  his   dues   for  about  17 
years.      There  is  no  evidence  from  «h4«h  it    coul fl  be   found   that 
these   subseouwat  payments  were  reads  la   bad   faith.      Ihe  health  of 
the   deceased  was  not  impaired  , so   far   aft   the  evidence    tends  to    &h©w, 
at    the   tii»e  of   the  payment  of  theee   subsequent   dues.      Indeed,    the 
proof  tends   to   show  that  he  lost  his  life  by  violence.      The  de- 
fendant wade  the  local    society  its   agent  and  is  bound  by   the  ac- 
tion of   it  a  officers  in   accepting  these  dues  paid  in  bau&lf  of   the 
insured. 

Defendant   seeks   to    Matin,  uioh  Lpve  v.  Modern  Woodmen. 
259    111.   107,   in    that   the  by-laws  ther«  considered   did  not  provide 
for   automatic   MflptMiss!    for  non- payment,    cm*   that    the   $mmw  in    that 
ease  w«r*  t>*id  over  by  the   subordinate  to  pal  ledge. 

These  fa#sf    -re  not    controlling  upon   this   reanrn*     The  waiver,   of 
course,   assumes  a  forfeiture,      fhert  ie  no t Mag  la    thie   record 
whici;   tende  to  snow   that  the  insured  was  obligated  to   see  that 
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du  aa  paid   to   the  loaal   lo*ge  were  remitted   t©  the  eurerlor  lo4ge. 
Defendant  Is  bound,  sot  only  by  tht  actual   authority  but  the  ep- 
ttffflt   authority  conferred  "by  It  upon  the  inferior  body.      This  ia 
elementary  and  it   it  unnecessary  to  rewlew  the   caaaa  which  have 
boon  recently  collected  in  an  opinion  by  the  Supreme   court  in 
Baiter  y.   Katropelltan,  JLlfe  .Iny.   Co..   SI 8  ill,    360, 

It   In  next   contended   t'?*at  $1  a  in  tiff  cannot   recover 
baeaup*  the  Mil  was  not   »tmrt#4  ir*.   <»pt  fcl,M«    lection  4  ef  article 
6  of  the  by-inwp  prcviflea   that   euit     atuet  be  lnatitutod  within  ono 
year  frow  the  dat<?  ©f  Hit  aiembar^e  tiattlu      Khe  »ui  t  *«  not   In- 
etitutci  wii  .iri    gtat    ti#a. 

Thin  condition  was   fiat   the  benefit   of  th«  ineurance 
company,    and   ouch  a  defence  is  not  fwvored  acta1  sa»y  bo   easily 
waived.     Slight   evidence  la   oufficlant   to   cue tain   ouch  a  waiver. 
Cowonant  fcttfrial  i-lfo  Ins,    tfo.   y.  JagMfiBaaaa*    7"^   *•*•   APP'    R*4« 

In   III.   Lire  &toofc   Ir».m  Co..   v.   flavor.   153  111.    840, 
it  If  eaid:      "Hopes  of  payment  held  out  t©   ineured  by  the  company 
aa  an  in''uca»«nt  not  to   out,   i«  a  waiver  of  the  limitation  clause.* 

There  is  evidence  in   this  record   ff*n  rhlch  the  ceuffc 
ooul"»  have  pvtfiflf&y  found   that   ««©■'■  hofoo  wore  held  out   to   the. 
plaintiff  in   this    suit.      Plaintiff  tf*1  that  ahe  waa  neeured 

that   everything  woul*  be   all   rlffee  a«'!    th'*t   she   rail*!*   on    theae 
repraeent&tlona.     the  court  stuet  h;V«  found  that  there  was  a 
waiver,    ml  -we  cannot   say  that    Una   flttdi&g  is  clearly  and  snani- 
featly  wring; 

On  September  16,   ft***,   (the  record  ahowa)    thla  suit 
wee  dismissed  for  want  of  preaeoaHion.        r:   Janu*iry   23,   1*     „ 
aoTeral  months  thereafter,   Hm  order  31sK..is*ing  the   suit  waa 
raaated  an^   aet   aalde.     It  its  now  argued  by  the  defendant  that 
thla  order  waa  erroneoua,    fee  court   b^ing  without  jurisdiction  to 
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*nt*r  it.      T>i#r<*  iw  notHlnr  In   th*  T«enrd   from  qfeiita   w*   can 
*«  cor  tain   th«  ^rr-urdt  upon  wulc'     t!  ntfi    acted.      |«    ;-.tii   ©f 

•x««^tlon»  w&o  ^roeonrod   In   connection  with   this  ordor.      ||    *h« 
*bt«no«  ©J'  »  bill   of   uxoo'i*  lono  or   Its  tftti  |,   w«  «-lU  not 

»r«tua^    that    tite   aourt    act«.l   without   tha   di*clGf».<ire  ©J"  f  >.ct»  *-hioh 
would   confer  Jurisdiction. 

#»r  th«  r«a#o«»  lft<&4*ffct«l  tho  Ju     fttftt  of  the   triitl 
court  1»  affirs&od. 

O'Connor,  P.   J.,   a»d  ;  oiuroly,   9*,   concur. 
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MR.    JB  STICK  1UTCHSTT  tntLXVXKRB  TW  OPIKIOS  0?  THE  C0OTT, 


The  appeXlftnt,   who  wag  garni(ih#«   in   th»   1*1*1   etmrt, 
ee»ke  to  reverse  »n  ord*r  denying  a  notion  m«t4#  on  February  13, 
1928,  to  vacat*  |M  »«t   aside  a  flsa3      Ju:U>ent   i'or  |l$$»8Qt 
entered   against  it  ©»  Decer-teer  13,   MAY*      Rkt  motion  was   ex- 
ported by  *  petition   fll*4  MYt   ifcUKi    thirty    ftOfq      ifttt    MM   an  try 
of  the  judgment,  u».«  the  pf*#M4**g  *a»   DM****! re  neoesearily 
under  section   0   of  the  IhWtotgHsl  vouri  act.      (Cohlll'o  ill.   S«Va 
Stat.,    cuafi,    37,    see.    4  9.) 

Thin  section  In  «ufe»t«n««e  prowl  dee  that  a  JBtjBSart 
cannot  be  v?*c*xt#d,  set  aside  or  Kodiflod  after  thirty  dmye  fro« 
ite  entry,  except  upon  »t>p*ai  or  writ  of  error,  or  toy  bill  in 
•suity  or  "by  petition  to  the  municipal  court  sotting  forth  such 
grour.de  *e  would  toe  sufficient  to  MMI  the  •«»«  to  toe  vacated, 
eet    *elde  er  modified  toy  toll!   in  equity. 

The  p*tikion    filed   in   «us;>ort   §f   th*  ssotlon   .veers    the 
entrv  or  the  fcojpettt  on  BeceTstoer  13,  1037;   that  t  Lately  u?son 

r»eelpt  of  the  garnishment   euBasone  !r>*i  U Lori**r  coi?*&ttnioated  with 
the   Judgment   creditor  an 4  notified   ■•.!»   fclMkt   thore  w*»   itte   'ted   owing 
to  the  juigaer.t  debtor  tne  ©urn  of  !*(■';    »«»t   the  Ju-*,;*ient  creditor 
then  infor&ed  petltioaot   Inn!  if  it  •woul i  p*y  him  Unit  sua  of  141 
no  furt   er  t>roee<Mirjge  would  b«  cosa&ftneed  er  pureued  against  the 
petitioner;    that   ImSmMMmga  on   December  3,   ll>37,    petitioner  as 
garnishee   tent  a  cues*  for    the   *u*a  of  £40  payable    Ml    the  order  of 
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th*   1u*'-»*nt    creditor  with   th*  following  notation   HltTMW  I 

"In   full  pgjMMci    for  talary  .lue  It,   0,   rtughet   fr©«  John 
017 icr  ^ngrHv!n>;  Company  to   dnt*"; 

that   the   naiif  |    WMNMfaHi   *ai    that  wat  #K*  rir-g  frois  th* 

n#tition«r  to   th*  fttg-|pgttt   'letter  and  'that   thore  PtdNl  no  evther 
effect*,    eheeoe   Ik   action  or  property  of  Mlf  kind  or   <-;etBriptlon 
due   and       wing  from  it  to   th©  judgment  debtor;    III  chea*  vat 

received  or.  December  6,  1927,   and  csahad  by  th*  Judgment  debtor 
vitn  full   kno^ladg*   that  the   sar»«  represented   all  at   due   and 

airing  freK  the  g;»mith*«  to    the  judgment  AaVtor;    th.«i    klMI  JlHl«ft 
creditor,   contrary   to  iiit  repreeentstioca,  nevertneleaa  obtninad 
a  final  Judgment   again© t  petit  loner  on  December  13,   l&w?,   for  the 
full   aaount  of  tha  $*&&MfH%9  Bm€Lfj   #$96.  ftG   MM  oottt,   and  there- 
after tha  Ju1»»ant   creditor  instituted   a  i'kit-m*t  proceeding  for  the 
wric««  %t  *r  forolng  hit  Judetaen*    against    tha  p#titioiu-r;    that  tha 
firat  hw*l*4gf  petitioner  r*c#iv*d   tfcM   »  fim-.l   Ju  v»ent  had  b*en 
entered  agalMt  it  *m  or  or  about  February  3,  lfis2a. 

th»  record  itef  -»aiiti©n  cass©  on  before   tha 

court   a-  the  ©our;i**l    for   the  Ju  '   AUttt   gar*ait*I  R«#t  a  motion 

to  ttrlk©  the  ta»*  for  insufficiency,   witty  tqm  ;ourt  ssaidJ 

"Counsel   demurs   to  your  petition.      I    isn't   tfeSJtl  you  huMPf 
Co  nafe*  a  r*cord.     I   do  not  ear?  to  hear   MBf   testimony  if  na  hat 
not  filed  a  eoftj.i^r-tsotion.      *or  tkt  purpose  of   thtl  motion,  lat 
tha  r»e©rd  «.u©«  that  petition  hat  baan  n*de  here   to  vacate  this 
$m40um%$   ftM ,  in  tupnort  ©f   the  saotion   a  tvorn  petition  hat 
baan  filed   in   t  .it  cat*,  properly  filed  *?feth  the  «  tvJi  of  the 
court,    *wtj.U   the  court  heart  and  *nt«rtuint    tills  Ratio*  on   the 
patition,    and  for    the  purpose  of  deoidiejs  tha  action,   assumes 
and  believes  that   ail   the  allegation*-  in   two  petition  are  taken 
to  be  true,     fcoufisel  for   the  jfeifMfts  creditor  tay«   that  even 
though  they  i*r©  true,    *nay  do  not  constitute  legal  reasons  for 
vacating   thit  judgment,      tha   oourt   eon  curt  with    th*'  viwvt 
adopted  by  eeunte)    for  tha  JttdgJttAi  creditor  %m    tait  cat*." 

It  1*  apparent,    th-refore,   that  in  effect  the  court 
tuttained   th*  metier;    to  ttrikw   the  oatltion. 

That  the  Bsunicipsl    court  un^er   a«<nion   91  or  a  court 
of  equity  ur>ier   ite  irenpral   Jurisdiction  r.  it  ?o*er,    even   *t%9V  th* 
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expiration  of  a  tersu  of  court  or  of  other   time  lli&ited   to  jaodify  a 
final   jutigNst  ordsr  or  decro*,    is  well   ««tu««  by  the  authorities. 
JMftl  *i   ftsUfltt<   «>*  *U,   *pp.    6;   it||(Mtgtt  T..  Almbark  kUtt  i*unk. 
220   111.    App.    473;    Ijabrie  ▼  .  .^far.    230   111,   App.    l&S;   Ual  ▼  , 
laloBgo.    £43  111.    App.   90. 

'The.  Jud#»«nt  creditor  contani.fi,  however,    that  equity 
will  not   grot   roll  of  fro&  the  c  on  se  cutanea*,  of  a  petitionary  own 
n  tori  Iron  off ,    Ms4  in  eupoort  of  this  proposition  eite*  some  of  the 
oaof>»   to  which  we  have  already  referred  an4  Bard^ne,;*;!  vr  2i£L» 

144  111.  ?84 s  lyaigitf ^qy .,z±MaE3s&l .  •*  ***«  l»*i  V:*m*p..ju 

lllQCid    Hi  KM •   Ml*      •Mil  o:    tfetsM  case*  mi   are  la  point   sustain 
the  general  r»r  position  for  whleh  the  $*&&*m%  creditor   contend.*, 

but  no  on*  oi    'a«8«  cases,   i/»w»f«*r  as  our  *Mini»ffct4«a  discloses, 

hold*   that  tisla  rui«  is  applicable  u>  n  MM  lAMMr*  IF«prMMM» 

tiuns  and  promise*  »a<l*  by  the  party  plaintiff  or  a®Mt$lal&ft4tt    to  a 

suit  is    the   cause  of   the  n«?gl*ot  ex    failure  of  a  defendant  to 

present  his  defense,      iiueh  a  al  air.  tiff  or   Ms^llsdtaMt  In  our 

opinion   is   estopped  to  interpose   such  a  defense:  upon   the  clear 

principle  that  a  pajrt^  cannot  rely  upon  his  own  wrong  for  his  own 

benefit.      Suoh  a   elt  f*tion  is  presented  here  by  tnls  petition.      If 

the  allegations  of   the  netitlon    km  true  (as  we  ssust  assume)    then 

the  garnishee  In  si****  in   a  position  sfeer*  M  fafti  already  9*14    to 

thi»  Jul  -»ent   or  editor  the  entire   amount  M&M  M  oves   the  .lal  ft*&t 

debtor  mi  •ejvtrtlie&M*  ft-de  himself  'ill   meuBt  of 

the  original   in^*- tedneee  M4   costs. 

We  think  the  iVets   set  u?>  I  s* 

not   so  ciueh  a  o&se  of  uegll  *•■■«&  e«   as  oj  .  :s»oe  Riapl&«M,     tha 

Jud^raent   is   therefore  y#r«r»#4   MM   the  IISN  lr»e- 

tions   to   *at*f  a  ruling  upon   the  jud(psent   creditor    to    ******  the 
petition. 

JUVJUtSEB  AND  RXkA*X»D, 

O'Connor,   V.    J.#    Md  &-.*  Purely,   >'.,    concur. 
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isr.  jorirzi         -zxst  sslivkrs  mixoi  ok  - 

This  oast  wae  before  u»  en  a  fori&er  appeai.   ( see  gen- 
eral number  31818,  not  yet  reported)    and  a  Jmigtteat   in  favor  of 
plaintiff  was   reversed   for  the  reason   thai   the  verdict  of  ttie   jury 
wae,    as  here,    found  to  be   clearly  contrary  to  the  evidence. 

The  action  was  brou,  nt  on  a  life  insurance  policy 
dated  June   27,   1924.        The  assured  died  H— %tt  4,   1924.      fht 
eauee  of  death  was  organic  heart  dieeaae,   for  which  the   fvidenee 
ehowe  EiyiM   any  reas<-r.able  doubt  the  assured  bad  been  treated  by 
a  physician    during  the  —nth!  of  February   and     arch  iraaae<!iately 
prior  to  hie  application   *Vr  the  policy  in  which  he  stated  that  he 
had  nwver  suffered   fror?;   this  or     certain   other  diseases  nor  had  he 
been  treated    for   then.      The  evidence     iecXoaoa,   tot   only  that   the 
deceased  was   a  sufferer  l'r;>i.    tnis  disease  but  I   collected 

health   insurance  o«.  account   of  incapacity   C'U9»d  by   it. 

The  evidence   is  not  aateriaily  difl  ftrent   froie  that 
giTen  upon   the   former  hearing,   with   the   excenaon  of   some  teeti- 
■jpny  * iven  by  the  «>ife  tending    to   centralist   the   statements  of  the 
physician  who   attended   the  deceased.     Her   evidence  was  not  produwd 
on  the   former  trial,    and   this  record   discloses  no   attet.pt   to   excuse 
its  non- -reduction   at   that   time.      In    tnie   state  of   the  record   the 
denial  Has  li'tl*,   if  any,  weight. 

The  ease  is  without  a«rit,    sad    t>r  that  reason  the 
ment  will   b«»   mg  tin   reversed   an^.   the   cause   remanded. 

RSvimsXD  eJH>  RttAHD. 

©•Connor,    •#*»,    end  i'c'Hirely,    ?t,    concur, 
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iefend&nt   In     rror, 
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Plaintiff  in  ;~rror. 
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MR*  pi'./  Mm  fffeMM  imx&IY  I  Eft  the  opiiiojs  of  ?M:.  ootsv?. 

By  this  writ  of  error  defendant  seeks  to  reverse  a 
judgnent  for  #1921.10,  rendered  against  him  on  January  si»  1926, 
in  a  first  class  action  in  contract  trieu  before  a  Jury.     The 
action  was  co«aaenced   on  Hereh  31*  1924*     By  the  «Jury**s  verdict 
plaintiff  was  awarded  the  full  suaount  of  his  claim.     He  was 
engaged   in  buulneuu  a«  a  detective  agent  or   investigator* 

In  the  amended   str-tsynent  of  elf?  in  plaintiff  alleged 
that  at  defendant*  •  request  he  "n&d®  certain   investigations, 
expended  moneys  incidental  thereto  and  paid   invee tigs tors  for 
servloee  rendered  in  the  natter,"   which  defandsiat  promised   to 
pay  for,  but  did  not  do  bo*       ttached  to  the  statement   la  en 
itemised  account  of   the  ^errioes  claimed  to  have  been  rendered  by 
different  assistant  detectives  or   Investigators,   employees  of 
plaintiff,  at  the  rate  of  *10  per  day,  frost  tine  to  tine  from 
Mar oh  29,  1913,  to  and   including  January  27,  1921,  aggregating 
§1820f  also  an  itemized  account  of  'Incidental"  expenses  Incurred 
daring  the   erase  period  aggregating     1  1.10. 

In  the  affidavit  of  merits  defendant  denied   that  plain- 
tiff,  through  his  assistants,  had   rendered    the  services,  or  had 
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expended  the  moneys,   as   claimed.     H«  alleged   that  such  services  as 
plaintiff  did  render  were  not  rendered  at  hie   (d«f«nd  nt*s)   request, 
and  tha.t  the  charges*   ae  wet  forth  in  the  account,  were  unreasonable 
end  excessive* 

On  the  trial  plaintiff  was  his  principal  witness  and 
defendant  wa*  the  sole  witness  in  his  behalf*     Plaintiff  also  called 
as  witnesses  three  of  his  former  assistants  who*  with  nix.  or  seven 
other  assistants,  as  he  claimed,  bad  rendered  the  services  sued  for* 
He  introduced   in  evidence  certain  letters  and  a  telegram  pass&lng 
between  him  and  defendant    in  February  and  March,   1920,  when,   and   for 
more  than  a  year  prior   thereto,  the  1  tter  was  engaged  a»  a  surgeon 
in  the  United     tatee     rmjr,   in  •  honpltal  at  Fort  Leavenworth,  Kansas* 
Plaintiff  also  web  all  owe*.,   to  introduce   in  evidence,  ov^r  objection, 
oertaln  sheets  of  a  loose-leaf  ledger  kept  ny   him  in  his  business, 
showing  e  running  account  against    "Judge  Ifgonell  Cleland,*   in  the 
matter  of   *?«rgusea  v*  Ferguson,"   for  services  rendered  and  disburse- 
mente  made  from  Karon  39,  1913,   to  and   including  January  27,   1921* 
The   account   is  substantially   the   s  me   as   the  one  attached   to  plain- 
tiff *e  statement  of  claim  above  mentioned,  except  that   the  name  of 
each ase latent  who  rendered    the  claimed  service     is  mentioned.     Ho 
oredlt   items  are  shown  in  the  account* 

It  appears  from  the  testimony   of  the  witnesses  in  substance 
that  in  M&roh,  1913,  there  was  a  litigation  penning  In  one  of  the 
eourte  of  Cook  county  between  defendant  and  his  wife,   -  she  having 
filed  e  bill  for   separate  maintenance  ag.iinet  him  and  he  having  filed 
a  croee-bill  for  divorce  a^&lnaii  her;   Immt  ex-Judge  McKenale  C island 
had  been  retained    to  miliill  defendant   in  the  litigation  as 

solioltor  and  legal  adviser  and  wae  acting  as  euohi    that  Cleland,  with 
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defendant'e  knowledge,   employed  plaintiff   to  aecura,   if  possible, 
evidence   in  support  of   tho  allegations  of  defendant's   c  roar- j  ill  i 
that   to  March,   19ia,  and   froa  time   to  tlac   thereafter,  certain  of 
plaintiff* a  assistants  did  certain  "ahad owing"  or  detective  work* 
reporting   the  results  thereof  to  plaintiff*  who,   in  ^urn,  aace  reports 
to  Clelaad  and  not  to  defendant f   that,   an  the   services  were  performed, 
plaintiff  frost  time  to   time  rendered  hills   therefor  to  -ltlaadj   that 
shortly  hefore  the  commencement  of   the  present  action  in  kareh,  1924* 
Clelaad  diecj  that  prior   to  Clel&nd* »  death  plaintiff  never  rendered 
say  hill  for  services  to  defendant!  and  that  plaintiff's  first  demand 
on  him  to  pay  for  said  claimed  services  &nxi  disbursements  was  made 
after   -lo land's  taatfti  and   shortly  hefore  the   commencement  of  tho 
present  act ion  4 

everal  points  ar«  urged   M  grounds  for  i  reversal  of  the 
judgment,  hut  we  shall  consider  only  one,  via.,   that  the  court  erred 
la  remitting  in  evidence  said  loose-leaf  ledger  sheets,  purporting 
to  show  the  account  of  the  claimed   indebtedness  sued  for*       fter 
exaaining  said  sheets  and  reviewing  the  evldeaoo  we   think  that  the 
point  is  well  taken*     It  Is  apparent  that  the  jury's  verdiot  is  based 
entirely  upon  the  figures  »e  shown  on  the  sheets*       neither  plaintiff 
nor  say  of  hie  witnesses  gave  satisfactory  testimony  ac  to  the  correct' 
ness  of  any  itoa  thereon*     Furthermore,   the  eatries  are  not  original 
entries*       Plaintiff's  testimony  was  to  the  effect  that,  when  one  of 
his  assistants  worked  on  any  particular  job*  a  written  report  of  tho 
work  done  and   the   time   expended  was  given  him  by  the  as distant  on  a 
piece  of  paper,  called   a  "report   slips*   that   thereafter  either  ho  or 
his  secretary  transferred    the  items  as  stated  on  the  Blip  to  a  ledger 
sheeti   that  at  the   time  of  the  transfer  neither  had  knowledge  as  to 
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the  correctness  of  the  amount  of  time  expended  by  tht  aeinsietant* 
as  stated  by  the  assistant  on  the  ellpi  and  that  at  the  end  of  each 
year  all  these  report  slips*  were  ceetreyed.   In  tcttauer  r.  hito. 
98  111*  72,  77.  It  is  said*  "But  at  common  law,  where  the  clerk  who 
made  the  entries  hod  no  knowledge  of  the  correctness  of  the  entrleo 
but  macte  then  at»  the  items  were  furnished  by  another ,  it  was  essential 
that  the  party  furnishing  the  items  should  t^.tify  to  their  correct- 
ness, or  that  satisfactory  proof  thereof  (such  an  the  transactions 
wore  reasonably  susceptible  of)  from  other  eouroee  should  be  produced .* 
(See*  also.  House,  t*  Beak*  141  111.  290,  299*)       In  the  present  Of.ee 
no  satisfactory  proof  from  other  sources  was  offered*  Nor  was  there 
an  attempted  compliance  with  section  I  of  the  "Evidence  and  Depositions 

ot.*   (Cahill*s  -tat.  1927,  Jhap.  51,  p*  1246,  see,  also,  Trainer  v* 
Qerman-^mcricftn  ,  cVn,,  204  III.  016,  621 1  Moore  v«  £&*!«..  J"*  Molloy  Co.. 
222  111.  pp.  295,  293»  ftecdor  v.  Pino,  235  111.  ipp.  89,  105*) 

For  the  reasons  indicated  there  should  be  another  trial  of 
the  esse  snd  the  judgment  of  the  municipal  court  is  reversed  and  the 
cause  remanded, 
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WESTCR-joHirscar  *aku?  ctuaxig  } 

COKPAftT,  a  corporation,  5 

Appellant,  }     APF&AL  SfcGM  r;UP*fclQR 

▼  •  )       BMBf,    j  jos  OMMfT* 

MORE  ID  Oo^flJ-ATr  and  IaTHAK 
GOLl&LATT,    copartners  as 
3oldbl>.tt  Bros*  and   ?.   «•   WJUBBH 

A  SOBS,   incorporated, 

ppeiiees.  ) 

HE.  fWUiUlMU  JO:?ICS  VUttfll        UE1     IB  THE  OfXSIOK  OF  YHS  COJKT. 

On   .  ectmbcr  1   ,   1927,   complainant  filed  in  the     uperior 
court  a  verified  bill  praying  for  a  temporary  injunction,  enjoining 
the  defendants,  their   agents*  attorneys,  etc..    "from  advertising 
for  sale,  or  offering  for   s>-le*  or   representing  for  sale,   or  selling, 
tubular  ice   ek^tee  of  complainant  below  the  regular  retail   selling 
price  of   such  skates  in  the   sue  of  i-6.35,  or  of  advertising  the 
skates  of  cosipl«inaat   in  juxtaposition  with  advertising  a&de  in 
regard   to  the   tubul  r   ice   ek&tes  of  F.   BF«   Flan  art  ft     one,   incorporated, 
or  of  .Jlanert   skates,  where  the  skates  of  complainant  are  advertised 
for   sale   Hi  any  price  below   th-it  of   seid   Jlanert  ft  ~ons»  or  at  less 
than  $6*85  per  pair,   or  frea  any  further  carrying  out  of   the  conspiracy 
cosplaiaed  of  in  the  bill  of   costpl&int  herein,   or  froa  further 
representing,  either  directly  or   indirectly,   the   skates  of  cowpl&inant 
to  be   of  inferior  ahar?cter  to  those   skates  called  Jlanert  ekateel* 
and   th*t  upon  final  fees  ring  tmid   injunction  m&y  be  oede  perpetual* 
end   that  eonpla.iaant  aa&y  have   such  further  relief  as   to  equity  belongs, 
etc* 

On  the   e-sjse  dsy,  without,  notice,   the  injunction  was  issued 
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as  prayed  for,   -  coup  la  in^nfa  bond   in  the   sum  of  t&ttQf  being  approved 
and  filed.     On  lecember  *2nd»   the  defendants  hawing  appeared  by  their 
reepect.lv*        Hi  itora,   the   BtWIf^i   or   the  motion  of  the  Coldbletta  to 
dlssolwe  the  Injunction  ok   the  fece     f  the   bill,  entered  en  order 
dissolving   the   earns,  and   that  all  defendant*  he   ellofteo   to  file 
alternation  of  dmmngfte*     On  December   -'"3rd,   eor.pl  wlnaat  taoved   thrt  the 
bill  be  dismiee.ee  and  tJv  t   It  be  allowed    to  appeal  from  Uaml  order  or 
decree  to    this  appellate  court.       The  court  granted  the  am  lone,  dis- 
missed  the   bill   nt  eompla inant '  s  ccsta,   retained    jurisdiction  of  the 
cause   solely  tn    the  purpoae  of  disposing  of   the   suggestion  of  damages, 
and     llo%ec   the  present  appeal,  «hieh  thereafter  rss  perfected.     This 
procedure   la  proper,  shore  the  only  rsllef   sought  is  an  injunction,  as 
in  the  present  case,     (lllliaaa  v.   ~aic-a»  XnflftblUffi  fftsi  168  111.  19, 
26.)      Although     h«  final  feMNNN  does  not  specifically  diamine   the  bill 
*for  «aat  of  equity, *    the   record   sufficiently  discloses  that   the 
temporary  Injunction  waa  tiiesolwed   and    the  final  decree  entered  because 
the  court  una  of   the   opinion   Hurt  there  «sa  no  equity  nppe^rln?  upon 
the  face  of   the  bill* 

The  sole  question  for  our  deternin? -tion  Is  whether   the  facta, 
ae  alleged   In  the  bill,  warranted  equitable  relief  by  Injunction  as 
prayed  for*     Defendants*  notion  to  dissolve  operated  ae  a  demurrer   to 
the   bill  and  admitted    the   truth  of   the  fncta  therein  properly  pleaded, 
as  distinguished   from  conclusions  or    inferences   of  law.      i /. ilXi»»M  v. 
Chicago    exhibition  ^£.,   133    111.   19,   26 1   lonff,  T.    Clsuk,   225   id.   326,   330 1 
Foreter  t.  Brown  Machinery  Co.,  266  id.  267,   295;  foe ton  v.  -wanson* 
306   16.   613,   622.) 

In  th&  bill  complainant  alleges   that  it  la,  and  has  been  for 
many  years,  an  Illinois  corporation,  haying  its   principal  place  of 

business  in  Qmlnafnf   th-t  the  ioleblatts  are  copartners  in  ^he  business 
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of  coacuc-ing  a  department   store  In  Chicago*  and  were  c one uc ting 
such  business  when  the  acts  herein&fter   complained   of  were  committed! 
thst  F.   •  .  -lanert  J     ens*   incorporated *  was  and  to  an  Xlllnoio 
osr  Deration,  having   its  principal  place  of  business  in  ''hicngo!   that 
co&pl&inant  ami  Planer t  I     on  is  were  and  nre  competitors  in  the 
business  of  Bsanuf-eturing  ml   selling*   in   Illinois  and   other  states, 
skates  of   the   «/;me   general  design*   known  as   "tubular  lot   skates!* 
that  ilanert  $   Sons*    sk?>t3e  navs  not  been  widely  advertised  and  do 
not  enjoy  in  the   trade   the  vide  reputation  of  complainant*  e*  nor  are 
they  «o  generally  known  to  the  public j   that  the  term  "Johnson  skates" 
has  for  many  years  designated  the  tubular  skates  made  by  complainant 
and  no  others!  that  one  of  its  models  has  been  and   is  known  as  "Flyers"! 
that  for  aany  yei4re  its  skates  have  been  widely  advertised*  and  were 
and  arc  of   the  finest  type   of  workmanship  and  have  eesusanded   in  the 
retail  trade  as  large  a  price  as  any  tubular  abates*  and   it  nas  built 
up  a  lucrative     uc  valuable  business  in  the  manufacture  and  at%le  of  the 
same!   that   it  has  sold  and  is  selling  its  skates  in  Chicago  through 
jobbers  and  wholesalers*  but,  by  its  adopted  method*  h*s  not  sold  skates 
in  Chicago  directly   to   the r e tail  trade*  excepting  large  dealers  whose 
purchases  are  equal  to  those  of  a  jobber!  and  has  consistently  main- 
tained the  wholenale  selling  price  of  its  •Flyers*  model  to  distributors 
and  jobbers  at  14.60  ^ter  pair*  and   to  the   retail  tarmde  of  from  $6.85  to 
$7.50  ptr  pair!  and  that  it  has  constantly  striven  to  prevent  any  price 
cutting  by  its  distributers  or  by  retailers. 

Complainant  further  alleges  that  the  type  or  model  of  tubular 
skates  made  and   sold  by  Planert  *     on*  has  been  and  is  known  as  *»inners*! 
that   these  skates  have  a  general  resemblance  to  complainant's*  but  that 
they  have  been  and  are  sold  at  a  lower  price  to  the  retail  trade!  that 
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the  5oldblatts  &c  a  part  of    their  retail  bueinesa  have  been  and 

are   telling    to   their   customers   tubular   sfcatea,   acquired   In   the 

ordinary  business  for  s&lef   that   the  Oolriblatte, 

"doing  lnconood  against  your   orator,   on  isocount  of  the  fact 
that  it  at  a  m&nuf  cturer  dispoij&d  of  its  product   to  Jobbers 
and  largo  dealers*  and  on  account  of  the  fact  thrt  your 
orator  aa  a  aanuf i  -oturor  did  not   think  it  good  business  policy 
to  oell  directly   to  retailers  -nd  had  refused   to  eell  its 
tubular  skates  directly   to  ss»ic   firm  of   5oldblatt  Bros*  as  a 
retailer*  and  had  oo  informed    nU  firm,  maliciously  and 
unlawfully  conspired   uritio  said  ilajaert         one   to  injur «  the 
business  'and*  good^Tll   of  your  orator,  and   Mfj|  -  lancrt  ft     one 
maliciou^y  ftlnJBssMfisUZ  MsMmfll  *ith  ****   flr»  cf  Soldblatt 
Bros*  to  carry  on  an  unfair  competition  with  your  orator*  and 
to  market  its  skates  inste sd  of  smM  Johnson  skates  tasked  for  by 
custosiers*  and  agreed   *    *  to  make  and   publish  the   advertisements 
hereinafter  set  forth  and  other  advertising  of    that  character* 
and   to  cause   said  Soldblatt  fir*  to  adv«*rti»e   for  sale  and   sell 
the   tubul-r   skates  of  your  orator  at  a  price  less   than  cost*  and 
to  keep  on  hand  a  few  of  a&ld  Johnson  skates  (not  enough  in 
quantity  to  justify  the  advertising   thereof)  and*  when  exhausted* 
to  offer  said   Planert  skates  to  customers  of  »**id  Johnson  skates* 
and*  by  means  of  said  advertisements  and  such  prices*   to  represent 
the   tubular  skates  of  your  orator  to  be  of  inferior  quality  as 
compared  with  the  tubular  skates  of  said  Planert  ft.  Sons*  and  ts 
oauss   the  various  retailers  dealing  in  tubular  skates  to  decline 
to  deal  in  and  to  carry  she  tubular  skates  of  your  orator,  and  to 
cause  it   to  &e  understood   in   the  trade  that  your  orator  ens  cutting 
KM  price  of  its  skates   through  sales  by  said  3oldhlatts#  and  ts 
destroy  the  business  and   amies  of  tubular  skates  by  your  or  a  tor, 
and  ts  cpuee  retail  dealers  to  cancel  orders  for  the   tubular  skates 
of  your  orator |  and  did  further  *gree   to  divide  between  said  Alamort 
4-  Sons  and  ; -id  Ooldblatt  firm  the  coat  of  said  advertising!  and 
that,  in  i*ur»u«nce  of  said  unlawful  conspiracy  *  *,  did   on    ^cember 
4,  1937,  publish  and  tarns*  to  be  published  at  their  joint  coat  or 
at   the  cost  of   an  id  X'lamert  &  ^ons  in  the   flsatsgpt  Herald  and 
Examiner,   a  Ohio-* go  ROfJSPmJNIfi      having  &  wide   circulation,   the 
following  advertisement*" 

A  oopy  of  the  advertising  shoot  of  the  newspaper  is  set  out 
in  the  bill.       t  the   top  of  the  advertisement  is  the  name   in  large 
letters  of  "Ooldblatt  Bros.  J-ept*     tors*   and  the  location  of  the  store 
at  "1609-35  ?/•  Chicago     vs..  wttxx     shlamd."     Then  appears  a  heading 
in  large   letters  "Genuine     loner t     katea"   in   the   center  of   the  sheet. 
Underneath  this  heading*  and   to  the  left,   is  a  cut  of  a  high  laeed 
shoe,   attached   unc-ernsath  to  a  tubular  skate,  and   the  words,  "The 
orld'e  Best     kate,"    and  also  a   iigure  of  a  boy   skating  and  e 
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ruanlag  a  Ion     beeio*  hia,    aac   lite  words,   *I'»  as  fast  as  you  art 
now,   speed**     Cfaderneath  saidl  he  racing,  out   to  the  right*   sure   the 
words,   la  hasvy  black  typs ,   "    lenart**  AH     teel.  Full  Tubular  lee 
Skate*. *      fhen  follow   the   s&ntences,   in  0Ke.ll   type:        *« Inner*  lodsl, 
for  raolag,  hockey,  figure  naA  pleasure   skating,       lectric  lly  welded* 
le  open  seams*       :ho«s  of  selected  leather.     ft  ?>ti  easily  advertised 
sad  guaraateed  by  the  manufacturer*     Ua  e&lo,  a  pair  mtm  _.*    itlli 
further   to  the   right  are  the  figures,   la  rwy  large  black  type, 
|g*9©#*     Uademeath  said  sentences  are  the  wordc*     *3?reef  a  pair  of 
pure  all*i*ool  skstiag  hose  with  every  pair*"     Immediately   to  the  left 
of  the  figure  of   the  hoy  and  dog,  sad   separated   therefrom  by  a  broad 
line.   Is  an ct ho *   out  of  a  high  laced   shoe,   attached  uacerueatfa  to  a 
tubular  skste.     Above   this  eat  «re  the  words  "Hostor  Johnson  -katee.* 
The  word  "skates*  Is  of  larger  aad  blocker   wp*  thnn  the  *r©rds  Nestor 
Johnson.'*     8alo«   thie  cut  are   the  senteaess,  la  very  small  type*  "The 
well-known  &setor  Johaeoa  skates,  Hookey  or  facers  for  women  or  aea, 
famous  Flyer  brand*       11  sises,  a  pair  -  •  «•*       loaaeiiiately   to  the 
right  of   she  sentences  &re  the  figures,    in  large  black  type,   "H .da.** 

Cojapl;  inaat  further  alleges   that  by  reason  of  said  advertise- 
ment defendants  "did  c  uise  it  to  be  understood   th*.t  your  orator  wan 
eellia     its  skates  to  a  particular  dealer  at  a  large  discount,  and 
was  ea&eliag  said  Ciolcblatt  firm  to  sell  its  skates  at  a  lower  pries 
thaa  they  could  be  purchased  by  any  other  dealer  aad  aole  at  less  thaa 
coct   la  the  retell  trade,  and  did  impliedly  reprsseat  said   tubular  skates 
of  your  orator   to  be,  to  the  public  understaadiag,  inferior  to  said 
?laaert  skates,  aad   the  public  did  understand  that  your  ornter's 
okateo  were  inferior   to   e*iid  s'lanert  skates** 

Complainant  further  alleges  that   thereupon,  and  in  pursuance 
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of   paid   conspiracy,    the    ^olCbl.U  firn,   having  on  hand  a  few  pairs 
of   said  Johnson   skates,   sold   the*  st   the  price   advertised,  and 
thereafter  "offered  for  sals   to  cup  toners  ,  asking  for  Johnson  skates, 
?lanert   firsts s  at   the   seen  cat  price*  which  said  price  of  $4*98  was 
below  the*  price  at  which  any  retailer  could  acquire  Johnson  akatesi" 
that   thereafter   the  tfoldblatt  firm,  having  thus  sacrificed  its  snail 
mu.be r  of  complainant*  e   B*rnic*»  ^tempted    to  obtain  additional  skates 
manufactured  by  complainant   to  further  carry  on  said  cone  piracy*  but 
was  unable   to  obtain  the   sums  fron  complainant   "at  a  price   below  $6*50 
per  pairs*  and   that  thereupon  the  aoldblatt       first*  "having:  obtained 
about  7r  pairs  of  your  orator* s  skates  at  said  price  of  $8*90  per  pair* 
and  being  thus  equipped   to  further  carry  on  the  said  conspiracy*  did* 
on  I>sc«mber  9,   1927,  publish  In  vim   Chief- go  Daily  Sews*  a  newspaper 
having  i  wide  circulation  in  Chicago*  the  following  advertisement  t" 
(copy  of  the  advertising  she«t  of   the  newspaper  is  sit  out  in  the  bill*) 

In  the  portion  of   the  advert lsontent*   relating  to  nestor 
Johnson  and  i lanwrt  skates*  the  former  are  first  mentioned  as  being  for 
sale,  Including  the  "famous  *  Flyer*  brand, *   all  slses,  *at  the 
sensationally  low  price"  of  *6.4S  a  pair |*   and  lower  down  in  the 
advertisement  the   "Genuine  rlanert  Ckatea*  are  mentioned  sith  equal 
prominence.     The  price   is  stated   to  be*$g.oot*   for   these  *nll   steel, 
full  tubular  ice  skates*   *    inner'   model*   for  racing,  hockey,  fi,jure 
and  pleasure  skating!  shoes  of  oolid  leathers  rigidly  guaranteed,* 
and   it  is  further  ststo^,  "Free,  a  41.00  set  of   scabbard  guards  with 
every  pair** 

Complainant  further  alleges  that  the  price  of  the  Johnson 
skates  as  mentioned   in   the  advsrtisestent  wae  below   the  cost  price, 
and  lams  the  advertisenent  *w»«  calculated   to  produce  the  s?une  effect 


atiisq  aat  «  faa*/i  r«                                        bX«»  *  **«»«a  ai 

tea  ,b»»2*?*rb«  aalt*  «i  a  ooftttfow  Mm   to 

tasica«  ooffodal  to'*  ;*ttlitaa  ,an<Mjtd/a«n»  a4   yl*e  to  ?>*?i»«*ft4J 

t«»  99«»$  to  »o                 i  ;«"->id»'  ,  ^Jtq   >»«  •  «a«a    M  *aftal«i 

"taaiaita   atoaorfaw  .     , 

,**  MJ  ftaaXtlioaa  .•>*. .               *d  «anJ  -^arf*  #»«ti 

;t    f°l£*  -v/>a    **'■  ****    ftiAdtfO    0^     »Itf  flflt)    OaW 

fr*«i:**«*a  2*a£VAd*   ««iil        itfaXrfbXaC  j»«V   «««};#* **■■&  i*dS  a*»    'lima  \+>. 

,?i««t  *4  **  »ali$  fci»a  iA  «$it,srft  .  to  ttiaq;  lit  ixrotf* 

b  ,\aJt»i.'isao»  &JUa  at  aawlupa  «u4#  aai»tf  ana 

X*;j^»K«f!    .«    ,**;-.  OO 

"wa»a»*U»aTiii*  aniwo;  ti.-    aj  '■      -■  sat**.! 

,    •*.-<;    jt  :-xi*'«afc-*«  »••'  ■«-•-:«   s*l«Jt*3ava*  •**  to  t*©») 

cd-UaXo*    .JaaMOai 
tat  •^.flrl'>«   a*    ,•  vcf;i : ':'3v.;'  Ib  »*">   ♦  ssJUia   $ 

f  4a*  (eaala  XX*  *«ba  '   aaaavtV  wi*  •jJBit.*- 

art  .tl  awab  v.*«/©X  an*  "i-xlaq.  a  $*.!!*  la  "aoltq  w©X  v.XXaaoltfaaaa*. 
Xa*j$»  au*i  *  aaoeiJaan  m  *aa**ul     ixv 

*  ae.v«  tw  aaaanlawtq 

a*tf*i1   «\a<oa<!  «i«l9*i  .**»*   Hart 

«Vi«a  *«*-•*«$  \Xtoi*li  in  ilaa  to  aaartn  ta«2  ;>>.•**  auraaaXa.  ac* 

jUJt*  ab*s»»  tatatftfaw  a  .aantt"  ,aoaa4a  xa*i*irt  «1  41  »*• 

•.viae  X* 
ooajufet  «tt  ta  aaJttf  a*  J   faiM  aoiaXXa  -rwiiiw"  4«aef 
«aol?qi  Jaoo  afU    wc/»<»  ,i««r  ^ia»«Uwbi   ***   «1  aa*»J4iia«  a*  aai.aM? 
t&atta  aawa  arf*  aa*:*»-i*  o*  Uo    law*  *Aaaaai?T«T&a  +&i  t*A$  tmm. 


-7. 

as  ths  preceding  advertisement!"    tint   there  fter   the    ioloblatt  firm 
sold    its  few  pairs  of  complainant' e  skates  at  the  price   of  -;5.48  per 
pair,  and   "thereupon  offeree    -lan-irt   skates   to  customers,   asking  for 
Johnson  skates,  at  #5*48  per   palri"   ane   th.t   on  leoeaber  14,  1927, 
la  furtherance   of   the   conspiracy,  advertised   Johnson  skntee  for  sale 
at   the  price  of  tf5.44   per  pair,   In  said   Chicago  iaily  Bene.     This 
third  advertisement   Is   eet   out   in  full   In  the  hill.     It  is  much  the 
sane  ne   the  second*  except   that  the   "sensationally  low  price"   of 
John? on  ekatee   is  stated   to  he  "15.44   99s  pair."     The  price  of  the 
.■l&nert   skates,  with  the   "free*   set  of   ,1.00  scabbard  guards,   ie   still 
stated   to  be   "$6.95  per  pair.11     Gomplalnant  further  alleges  that  the 
Soldblatt  firm,   on    .-eceabsr  16,   1927,   in  pursuance  of   the  conspiracy, 
caused   to  be  published   in   &ae   Chicle®  "all/  5s«»  a  fourth  advertise* 
ment,    (al  o  set  out  in  full   in  ths  bill.)     in  this  advertisement,  under 
the  heading  *K«stor  Johnson     kates,"  are  the  «©rds  "Another  Bift 

hiptaent  Received  for  Tomorrow.*       MM  the  skates  are  advertised  for 
sale  at  the   "sensationally  low  price,  per  pair,   of  4S.59**     Underneath, 
hut  not  so  prominently*  are  advertised  for  e%le  "  lanert's,"  ths 
•World's  Best  ice  Skates,**  at  $6.98  pes   pair,  with  a  $1  set  of     eabbard 
Guards,  free,  with  ttrtry  pair* 

Complainant  further  alleges   that  all  of   snld   acts  and 
advertisements  were  done  and  published   "oolely  for  the  malicious 
and  unlawful  purpose  of   injuring  the  business  of  your  orator  and 
the  good  name   aad  value  of   its   tubular  skates,  aad  not   to  advanos 
any  legitimate  purpose  of   their  own}"   that  the  conspiracy,  the 
publication  and   the  .%ets  of   ths     olcblatt  firm  and   ?lansrt  Sons  were 
done,  not  for   the  lawful  ?n£  legitimate  advsaosatnt  of  the  business 
of  ths  Ooldblatt  firm,    -but   solely  for   the  willful  and  malicious 
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purpose  of  injuring  the  business  of  your  orator »  of  bringing  its 
tubul  r   skates  inio  disrepute,   and   of  drawing  away  the  eaetocaers  for 
e* id  tabular  ak&te*  of  your  orator |*   that,  by  said   conapir^ey  and 
acts,  "the  bus inset   of  your  orator  had  been  gre&tly  injured  and  your 
orator  hne  been  exposed   to  d&sstgee  which  ct  snot  N  measured   in  money 
and   are  irreparable  in  their  n&tur&i*  and   ih t  defend  nts*    s«id  acts 
'constitute  a  o on t inula,    wrong  and  injury  irreparable  in  its  nature 
for  which  no  adequate  renerfy  at  la*  exists  and  ahich  can  be  redressed 
solely  by  a  court  of  equity •* 

Counsel  for  the  respective  parties  hare  filer   exhaustive 
briefs  and  the  case  has  been  or  lly  argued  before  us*     After  examining 
the  allegations  of  complainant' e  bill,  and  considering  the  briefs  and 
arguments  of  opposing  counsel,  and  reviewing  many  adjudicated  oases, 
we  have  reached   the  conclusion   that  the  bill  states  such  facta  as 
require,     under  the  decided   current  of  authority  of   tfefl  courts  of  this 
and  other     t--tee  and  of  the  Jnltec     tates,  that  defendants  y&tsjft  to 
or  answer  the  bill  and  that  a  hearing  upon  the  merits  be  had*       e  think 
that  the  bill  sufficiently  discloses  yrlaa  facie  tint  defendants  will- 
fully and  maliciously   sought,  and  at   the   tins  of  the  filing  of   the  bill 
still  vrcre  senkin. ,    to  injure  complainant  in  its  trade  and  business, 
thsroby  causing  it   irreparable  u&aage,  and   that  defendants  willfully 
and  maliciously  conspired    togfthe.-   to  that  end,  anr: ,  when  the  acts  aa 
alleged  were  co^naitted   in  consummation  of   the  coneplr  oy,  had  no 
legitimate  purpose  of  their  own  to  serve*     U-or«jaus  v*  Hennas sy,  176 
111.  dOS»  London,  etc     Co*  v.   jflflni  206  id.  493  J     >'urlngton  v*   ninehllff , 
219  id.   1ft© t  Carlson  v     jjsjgfgfltw  contractors'      sr?n.,   305  id.  331 1 
lunahee  v.     tandsxd  Oil  Co.,  152  Iowa  618 i  Tattle  v.  Buck.  107  Sinn.  145 | 

Passaic  Print     orks  v .     ly  &     raker ry  Soodo  Co.,  105  Ped .  Rep.  163*, 

167  -  dis  anting  opinion?     lldce  v.  *c£ee,  iU  H>,  0*«  335!  Cagow  v. 
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ifojfcherfprd,   106  Mass.  1|   -ikejyi  ▼  .  _X%8*J*Ji»»  1»S  *«      •  1»4,  203 1 

£HUEe*§«M*MJUL^ftXJ^  *  ♦   fodoral  lieserVO  frank; .   256  U.   ,.  .   58 v#   35? ♦  ) 
\nd  we  think  th*»/6   tin*  bill   euff  Icieatly  ciecltn©?  i>rima  facie  a  ease 
of  conspiracy  on  the  pert  of  defendants   So  unlawfully  an«!  maliciously 
carry  out  a  scheme  of  unfair  com$>* tibiae,  remediable  by  injunction* 
(ggXlJlim-gjg*4  Cg*  V.  ^auUnbue&,  ;37   111.     pp.  530 1  Fijthjsr  v,  flnsT  ffH 
231  K#  Y#  414 1  ftrtoanftt^itettl  gown  fioryton  ?■  ^aoe^te^J^rej,®,  248  H.s* 
213.)     In  the  east  last  eitod  the  Court  emys«  (p.  241)  i  wIt  is  said 
that  tho  elements  of  unfair  competition  --.re  l&ekimg  eo»«a.met  there  lit  no 
attempt  by  csfendant  to  palm  off  its  goods  as  those  of  the  eampl*iinant » 
characteristic  of  the  most  familiar,  if  not  tho  mo&b  typical,  cases  of 
unfair  competition.  *  *    But  wt  c  nnot  concede  that  the  right  to 
equitable  relief  la  confined   to  that  class  of  es.se«.w      mS   there  are 
elements  in  the  present  coeo,  a*   in  said  Associated  ffrcos  ea«»»  of  false 
pretence  and  misrepresentation,     the   statement  in  the  fourth  adwertiso- 
ment  (as  alleged  in  the  bill),   "Another  big  shipment  reeftired  for 
tomorrow,"   taken  m  connection  with  the  other  facts  as  alleged,  is  clearly 
a  misrepresentation,  tending  to  greatly  damage  complainant  with  the 
jobbers  in  Chicago  and  vicinity  to  whom  it  had  \tmn  selling  its  tubular 
skates,  particularly  in  vie*  of  its  adopted  method  of  business,  as 
alleged.  Tin,  not  generally  selling  it*,  skates  directly  to  the  retail  trade* 

Tho  judgment  appealed  from,  dismissing  complainants  bill, 
is  reversed,  an&  the  cause   is  remanded   to  the  Superior  wo  art  with 
directions  that  the  court  enter  a  rule  upon  the  defowtaats  to  plead  to  or 
answer  the  bill,  aa  they  seTsr-nlly  s«y  be  wJvised,  and  for  a  hearing  upon 
the  merits. 
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SRROH   TO  CIRCUIT   COBfcT, 
It  CGUHrf, 


us.  mi nura  mtxai  i  ;   ims£Z»  tm  opxihos  at  f»fi  uoimr. 

In  an  notion  for  damages  /or  personal  injuries  guetalned 

by  plaintiff  in  an  au;em©Vile  accident  on  the  afternoon  of  £ov«snb«r 

3,   1924 ,   in  the  intersection  of    -nod lawn     venue  «nd  58th  street, 

"hiciigo*    there  was  a  trial  before  a  jury*   resulting   in  a  verdict 

in  plaintiff's  favor  for  63»030*     It  is  sought  by  thie  writ  of  error 

to  reverse  the  Judgment  entered  upon   the  verdict  against  defendant 

on  l^ceaber  1" »  1*27* 

n  &  former  trial  a  Jury  returned  a  verdiot  in  plaintiff** 

favor  for  £80- ,  but»  upon  tisfendant'e  motion,   th$  court  granted  a 

new  trial*     On  the  trial  no*  in  tuostion  the  Jury,   in  addition  to 

returning  the  general  verdict*  as  above  Bsmtloned,  answered  in  the 

affirmative  the  following  interrogatory  submitted  to  then  at 

plaintiff's  request i 

"W«s  the  conduct  of  the  defendant  In  driving  his 
automobile  as  shown  by  a  preponderance  of   the   evidence 
of  a  reckless  character,   such  fee   to  show  an  utter  disregard 
for  the   safety  and   lives  of   other  per  sons  V* 

Plaintiff's  declaration  consisted   of   five   counts.     In  the 
first  it  is  averred   In  substance   that  on  November  3,  1924*  defendant 
was  driving  hi*  automobile   in  a  westerly  direction  on  S8th  street 
(an  *«*i  and  west  street),  Chicago,  a*  and  near  it*  intersection  with 
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oodlawn  avenue  (a  north  and  south  street}  j  th&t  plaintiff  then 
and  there  Out  t icing   in  another  automobile,  *hieh  was  being  propelled 
end  ope  -ated  in  a  northerly  direction  on  oedlawn  avenue f  that,  while 
plain. iff  was  in  the  exerelee  of  due  care,  etc.,  defendant  so  negli- 
gently operated  hie  automobile  th»t  it  collided  with  the  automobile 
in  which  plain  iff  **•  rising  |  and  that  thereby  plaintiff  «ne  thrown 
against  the  aides,  floor  and  oth$r  part*  of  the  automobile  in  which 
ho  was  riding  and  was  permanently  injured,  eto*  The  seaone  count 
charges  that  defendant  so  willfully  and  wantonly  operated  hie  auto- 
mobile,  end  at  such  a  high  rate  of  speed,  a®  to  exhibit  an  entire 
absence  of  core  for  the  safety  of  others,  ttfft  that  h«  knew  or  should 
have  known  that  the  probable  result  of  hie  conduct  would  be  to  in- 
flict injury  upon  persons  then  and  there  lawfully  upon  the  public 
street.  The  third  also  charges  willful  and  wanton  negligence  in  the 
operation  of  defendant* s  automobile*  The  fourth  is  based  upon  the 
statute  relative  to  the  driving  of  a  motor  vehicle  upon  a  public  high- 
way through  residence  portions  of  a  city  at  a  opood  in  excess  of  15 
miles  per  hour*   The  fifth  is  based  upon  an  ordinance  of  the  'ity  of 
Chloago  relative  to  the  f@elgna.tlon  of  certain  streets  in  the  city  as 
"through  traffic  streets"  {   oodlawn  avoaue,  het«oe*  44th  and  67th 
streets,  being  so  designated},  and  relative  to  step  signs,  and  to  the 
requirement  that  a  person,  operating  nmy  vehicle  on  any  street  whleh 
intersects  a  through  staff  is  street,  "shall  brine  ftteh  vch  ele  to  a 
full  stop  before  entering  or  crossing  such  through  traffic  street, * 
etc.    nd  it  is  averred  that  oodlrfn  avenue,   t  the  place  of  the 
accident,  was  within  the  terms  of  the  ordinance,  and  wae  marked  with 
a  sign?  that  defendant,  in  violation  of  the  ordinance,  negligently 
failed  to  stop  his  automobile  at  the  intersection!  and  that,  as  a 
result,  it  collided  with  the  •  ut ©mobile  in  wmloa  plaintiff  was 
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ridlng,  causing  plsin&iffs  Injuria*,  etc. 

As  to  the  details  of   the  accident  plaint; if?  i\tui   three 
witnesses  called  by  hia  testified,     as  to   the  extent  of  his  injuries 
he  one   two  physicians  called   by  him  gars  testimony*     X>efend»nt 
alone   testified   in  hie  behalf. 

the  following  facts  in  substance  are  disclosed  f torn  the 
evidence t     At   the   time  of   the     celdent  a  football  game  was  about 
to  he  played  between  the   teams  of   two  Illinola  universities  at  •••tagg 
field,   Chicago*       utomobiles  were  parked   closely   together  on  both 
sides  of     oodlawn  ft venue t  north  and  south  of  58th  street*  and  on 
both  sides  of  3>8tfe  str««t,  east  and  west  of  '$  oodlawn  avenue*     At 
about  SiSO  o* clock*  p.m. »  defendant  was  driving  his  automobile 
westerly  on  S8th  street,  al  a  sj>«*d  of  over  2S  Mies  per  hour, 
approaching     oodlawn  avenue,  which  then  was  a  *  through  traffic   street" 
and  then  kno*n  by  him  to  be  such*         t  the  »«ai  time  a  yellow  taxi-cab 
«as  being  driven  by  its  ehaufeur,     olleson,  plaintiffs  witness, 
northerly  oa  the  right  hand   side  of     oodlawn  avenue,  at  a  speed  of 
between  15  and  20  miles  per  hour,   approaching  S8th  street.  Plaintiff 
was  the  sols  passenger  in  the  cab  stated  on  the  rear  eeat  inside. 
He  had  directed   the  chauffeur   to  take  «iss  to   .  t«gg  field.       The  cab 
entered   the  intersection  first  and  wae  prooe*'din&  to  crose  54th  street* 
lefendant  testified   that,  noticing   &he  stop  sign,  he  brought  his  auto- 
mobile to  a  full   stop  before  entering  the   intersection  &nd  looked  to 
the  south  aa  far  a«  he  could ,  "but  could  not  see  any  car  approaching 
56th  street  from  the  south  until  after  I  started,"  and  for  the 
reaeoa  th>t   tl*  taxs  parked  aXtfl ,  alee  the  eouth  curb  of  sa&h  etreet 
obstructsd  hie  visw.     It,  however,  cle  rly  apfsars  from  a  preponderance 
of  the  teetimony,  and  from  the  undisputed  physical  facts,  that  ho 
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cie  net   atop  hit.   fta:,osr.o   lis    M    the    Intersect  ion  but  kept   right   on. 
recklessly,  at  an  exceesivc   rate  of   apeec,      Plaintiff    testified    that 
he  first   sew  defendant's  KUtoaobile  when  It  «a»   only  sbout  12  feet 
froa  the   cab  nad  when   the   eab  was  about   al    MM  center  line  of   98th 
etreet  and   slightly  east  of  the  center  line  of     oodlawn  «v«auej   that 
he  cried   "Look  out*"   to  the  chauffeur,  who  instantly  speeded  up  the 
cab,   turning  towards  the  left  to  avoid  the  impending  collie  ion)  that 
lnaedi*tely  thereafter  the  collision  oe  urred  and  plaintiff  was   thrown 
head  flret  against   ease   p&rts  of   the   inside  of   the  cab;  and   that  "I 
did  not  know  anything  until  I  was  taken  out  of  the  eab,  when  it  was 
lying  en  lie  left  side  close   to   the  northwest  corner  of  the  inter- 
section."    It  further  appears   that  defendant's  eutoaoblle  ran  into 
the  silddle  of   the  e»b,  breaking  its  right   running  board  between  the 
wheels,  and   also  breaking  the   <soor  on  ltt»  right  h*nd   side  * where   the 
passenger  gets  inf    th/<t   the  cab  was  propelled   or  pushed   to  the  north- 
west about   SO  feet,   strlkin       V       -    t   curb  of     oodlawn  avenue*  Just 
north  of   the  north  curb  of    '9th  street,  and   turning  over  on  Its  left 
side,   its  right  side  being  upward  nn&  its  bottom  facing  towards  the 
e-»sti  and   that,   after  both  c.ro  had   com-   to  a  stop(  defendant's  car 
stood  with  lis  front  wheels  nearly  against  the  bottoa  or   the  cab, 
between  its  front  and  rear  wheels* 

At  the  conclusion  of  plaintiff's  evidence,  and  after  he 
had   introduced  the   city  ordinance  referred  to  In   the  fifth  count 
of   the  declaration,  defendant  aovec   for  a  directed  verdict  in  his 
favor,  but  the  notion  was  denied*       t   the  conclusion  of  nil  the 
evidence  this  action  w*\s  renewed,   but   it  again  was  denied*       nd 
defendant's  further  notion,  tact  the  jury  be   instructed  to  find  the 
defendant  not  iuilty  on   the  second  and   third  counts  (the  willful 
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and   sr.nton  counts)  of  pi    In, iff '»  declaration*  also  *ae  denied  . 

Ecfen*  .-.nt'i-   counsel  first  contends   th   t   the  court  erred 
in  aubmitting   to   the  jury  the  question  whether  defendant  «»•  guilty 
of  willful  end  wanton  negligence   as   charges    in  ■•44  second  anc   third 
counts*      In  our  opinion*   uncUr   the  lav  of  this     tate  am;   the  facts  in 
evidence,   there  is  no  merit   in  the   contention*      In  Meld ear eloh  v. 
Br emnor*  260     11.  459 *  44.6$   it  is  soldi     "Whether  s  personal  injury 
has  been  inflieted  by  gross  or  emnton  negligenoe  is  a  quest ion  of 
fact   to  be  determined  by   tha  jury*   *  *  .  It  is  not  always  easy  to  state 
what  degree  of  negligence   the  law   considers  equivalent   to  wanton  or 
gross  negligence.     The  character  of   an  act  as  being  wanton  or  gross  is 
greatly  dependent  upon  the  circumstances  of  each  ease.     To  constitute 
willful  and  wanton  negligence  it   is  not  always  necessary  to  prove  that 
the  d  fondant  was  actuated  by  ill-will   toward  the  plaintiff.     An  entire 
absence  of  cere  for  the  life*  person  or   property  of  others,   if  suoh  as 
exhibit  a.   indifference    to  tW.UOi.MHHU  makes  a  e&ae   ef  constructive  or 
legal  willfulness,  such  as  charges  a  person  whose  duty  it  was   to  exercise 
care  with  the   consequences  of  *  legal  injury."      In  *».lXdren  Express  '-o. 
▼"•  BtWU  «**!   111*  472*  where  it  appears  that  plaintiff*  a  minor*   *as  run 
over  by  defendant's  au&e- truck  and  permanently  injured  while,  he  and  other 
boys  were  playing  ball  in  a  public  street*   the  Court  says   (p.  476} t 
ROne  count  of   the   declaration  charged  that   the  defendant  failed   to 
stop  its  automobile  when  dnnger  was  imminent  and   oarlesely*  recklessly 
and  wantonly  ran  it  upon  and  -gainst  the  plaintiff.     *  *       aether  the 
negligent   conduct  of  a  defendant  which  huo  resulted   in  injury  to  another 
amounted   to  wantonness  is  a  question  of  fact  to  bo  determined  by  the 
jury*   if  there  is  Any  evidence  in  the  r score  fairly  tending  to  show 

suoh  a  gross  want  of  care  as   indicates  a  willful  disregard  of  con- 
sequences or  a  willingness  to  inflict  injury."       m  frown  v.  Illinois 
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Terminal  p..  Hf  111.  32g,  3&1,  it  i*>  ©aid;  "flaiatiff  and  drfond- 
ant  had  a  legal  right  to  pass  over  tit*  highway  crashing,  and  each  was 
required,  la  doing  go,  to  observe  due  regard  for  the  legal  right  of 
the  other     willful  or  vast**  injury  oust  have  been  intentional  ox 
the  act  «,UKt  hare  coon  committed  under  circumstances  exhibiting  a 
rucklesa  disregard  for  the  safety  of  others,  such  aa  a  failure,  after 
knowledge  of  the  imputing  dsAngcr.  to  exercise  ordinary  oare  to  prevent 
lit  or  a  failure  to  discover  the  danger  through  recklessness  or  oare - 
Is sens se  when  i&  could  h&ve  been  discovered  by  the  exercise  of  ordinary 
oare.*  la  the  present  a***  it  appears  frgn  tlM  testimony  of  the 
chauffeur  of  the  cab  in  which  plaintiff  was  riding,  and  from  that  of 
plaintiff*  e  die  interested  witness,  Potter  (who  *ae  driving  hi*?  auto* 
mobile  toutherly  in  oodlawa  avenue,  approaching  08th  a treat,  and  who 
p«  the  .approach  to  the  intersection  of  both  the  cab  and  defendant* ■ 
automobile  and  the  collision  and  a  hat  followed),  that  defendant* a 
automobile  entered  the  intersection,  without  stopping? at  a  speed  in 
exeeea  of  25  alios  per  hour*  the  only  conflicting  testimony  la  that 
of  the  defendant  < lone,  «ho  claims  that  Just  before  ho  reached  ood- 
lawn  avenue  the  spaed  of  hie  automobile  was  met  la  excess  of  8  miles 
per  hour,  and  that  ha  stopped  and  then  st&rtec  again*  But  the  phyeloal 
facts  as  to  the  collision  and  the  happenings  thereafter  are  to  the 
contrary,    nd,   cleerly,  there  was  abundant   evidence  to  go  to  the 
Jury  on  the  question  whether  d-f©ndr*at,  in  at  tempt  tag  to  drive  hie. 
automobile  across  the  intersection  in  the  manner  he  did,  was  guilty 
of  willful  ?m&   waatam  nogllgeaM  as  defined  in  the  decisions  above 
mentioned.   nd  we  think  that  the  jury  ware  amply  justified  in  answering 
in  the  affirmative  the  special  inter  rogatory  (submitted  to  them,  above 
aet  forth,  defendant* l  counsel  complains  of  its  language  and  contends 
that  *an  utter  disregard  for  the  e  fety  and  lives  of  other  persons" 


-Ami?*  tern  iuj«U.  i  ,x,...  .        ,  .  .  HdiMtf 

r*v  rt»..v*   Ao*  «j»ai*oo*o  \#*Jfc:iii  ortl   is  to  *o«4  oi   -r^t  X*a«I  •   *ort  tarn 
to  idfon  :.  .'jj5X  nuw»t  *.*rfe  •▼»*«*»  a-s  «oa  ^cUo';  oX  » *9*Xjipo'x 

«  aul,  .  %mt)w   2>s412«ho:    good  s/«*t   «tai*«  4b* 

ion*  >*oa**«i» 

•MUM>    *£0    OOOOJsaOjfolOO*.  tLsttSV  1    M.   ft 

•  to  Iai**  a 

.    .  .  -••♦If 

art*    .ww    ,  i*9%f*    ' 
«'Ja*iMmt«o  ■;  *tf^  ol  tfoaonwo  art! 

it  »oa  »0  ortl  »*«  alia a* 

Jortl  oA  xaoai*«»£   &nlJ3li.^&09  xlso   on  lo  «* 

•&00  <    OOitSAet   04  fit*     V>#.:  tr»S»    JlfiJ    to 

ootte  8  to  a»»0*»   rti    #o«  aoo  *Iic«ti»c:«     eld  to   ftOOfo   Ortl   6wfi,»T*   «voX 

j      .•;/.  ....  ■  "'i'.,/  ■     :.    .  •      ••    ,-.*..■       |4    I      '/       NU     .7V  Oft    |H 

art*  o4  rx«  if  <jq<tff  ort;    .'Be  aol*iii«o  art!  oi  s*  • 

•41   0*  01  OJ    floa»&Jt¥<»      Jrt-onJJdx      «-«  «is?  .  ■      ^oo* 

,   >l0   Od    twlUSfta  XliiOOWJao 

•to*  da*  XtftXXlw  to 

.•  •■   .  ...       ■    -.-■•■.      ,  ..  .-■,.,'  m 

evorf*  iOjMJ  «a  »44  OTlioavitto  **t  «1 

tlaotflM    kU   s».,.v. ...%.- i    fcli   to  otvia£r;nfc>o   ^«auia  a'J«adaototi      .rfl-iot   loo 

"«jo>***q  tsjLIo  to  taw  x^»l-  o  ortl  *rol  Jrano'. 


-7- 

is  not  a  willful  disregard*  and    Items   the  af firmf.tive  answer  to  the 
interrogatory  kl*  not  a  finding  or  willful  and  wanton  conduct." 
*t  think  that  ibis  amount*   to  quibbling.      Jne   of  the  definitions  of 
the  word   'utter**  as  found   in     ebster's  Hew  International  dictionary 
of  191c,   is  "complete!   total  J  entire  I  absolute**     One  of  the  definitions 
of  the  r<ord  'willful',  as  t  iven  in  the   same  dictionary,   is  "self- 
do  termlneti  |  voluntary;    intentional."      In  III  inula  Central  ,~ ,   Co.  v. 
Lslnsr*  202  111.  624*  63a*  the  court  Impliedly  approvea  an  instruction* 
defining  willful  and  wanton  misconduct*   in  which  the  words    'an  utter 
disregard  for  the  e^fety  ana  lives  of  other  persons*  were  used*  as 
follows  J     "The  court  instruote  the  Jury  that  *hat  it  meant  by  willful 
and  we n ton  misconduct  is  such  conduct  as  amounts  to  nn  intentional 
wrong*  S£.  °*   ?ueh  a  reckless  character  as  shows  that  the  person  or 
persons*  guilty  of  such  misconduct »  were  at   ~he  time  acting  in  such 
a  manner*   as   shows   fcfe&t   they  had   an  utter  d  in  regard  for   the   safety  and 
lives  of  other  persons*"       nd  ■««   Uuiafc  that  the  special  interrogatory 
submitted  in  the  present  ease  was*   in  vie**  of   the   *vUi<mce,   easily 
understandable   by  the  jury  and   capable  of  being  answered  by    them  either 
In  the  affirmative  or  negative. 

Counsel  also  contends   th*t   the  court  erred   in  admitting 
in  evidenee  the  ordnance  of   the  City  of  Chicago*  referred   to  in 
plaintiff's  fifth  count*  and  for  the  reason  that  no   sufficient  proof 
was  made  that  the  accid  nt  happened  in  w  Id  city*      'hen  the  ordinance 
was  admitted  in  evidence  no  objection  to  its  Introduction  wee  made  by 
defendant's  attorney.     Indeed*  he  stated  at  the  time  that  *w«  are 
willing  to  stipulate  that  at  the   time  of   the  accident  weodlawa  avenue 
was  a  through  street*  and   that  (the  ordinance)  required   all  persons 
approaching  it   to  stop."     furthermore,   It   sufficiently  appears  from 
the  testimony   of  plaintiff's  witness,   Cloonan,   a  police  officer  of 
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said   city,   th&t   th«   place  of    the  accident  «ae  located  within  said   city. 

Counsel   complain*  of   certain  remarks  of   tht   Judge  made 
during   the  progress  of   the    trial     as   being  pre  J   cicial  to  defendant. 
He  also  urges  that  the  court  erred  in  certain  rulings   remitting  evi- 
denoe  offered  by  plaintiff  and  rejecting  nit-  boo  offeree:  by  defend- 
ant*        e  hare  considered  each  and  all  of   these  claimed   errors*     Jfo 
useful  purpose  will  he  served   in  discus   ing  the*  at  length*     '  ufflee 
it   to  say  that  we  find  that  in  some  instances  no  objection  was  made 
at   the   time   to  the  court's  remarke  or  rulings ,   here  complained   of 
for  the  first  time*  and   that  la  the  other  instances*  where  objection 
was  aptly  made.  v<  do  not    think  that  the  remarks  and   the  rulings*  even 
if  they  be  considered  as  erroneous,  were  so  prejudicial  to  defendant 
as   to  require  a  reversal  of   the  Judgment* 

Counsel  further  contends  kmmi  the   court  erred   (1}   in  giving 
certain  instructions  offered  by  plaintiff,   (!)    in  refusing  others 
offered  by  en  Cendant,   and   (ft)    in   improperly  modifying  others  offered 
by  defendant  end  giving   them  to  the  Jury  as  mc  if  led  ►       e  have  spent 
considerable  time  in  examining  the  given  instructions,  and  believe 
that  the  Jury  were  fairly  instructed  and   that  the  judgment  should  not 
be  reversed  because  of  *»ny  claimed  errors  in  the  court' e  rulings  on 
instructions.        oneid«rsble  stress  is  laid  upon  the  giving*  as  modified » 
of  an  instruction  offered   by  defendant*       notwithstanding  that  the 
court  gave   to  the  jury  it  plnintlff's  request   two   proper  instructions 
relative  to  the  meaning  of  ""willful  <znd  «nntsm  misconduct ,M  defendant 
offered  the  instruction  that  "it  takes  more  than  ordinary  negligence, 
as  defined   in  these  instructions,   to  make   out  a  e;  *e  of  v- ill  fulness 
and  wantonness t  one  cannot  be   said   to  be  guilty  of  willfulness  or  *anton« 
ness  unless  he  has  been  guilty  of  misconduct  and  malice,  or  of  some 

set  from  which  misconduct  anc.  suqioe  sugfct  to  be  inferred *•     We 
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think  that   the  Instruction  as   offered  was  aisle  icing   and   incorrect 
and   should  h&ve  benn  refused.      ..he   court v   however »  modified   it  by 
striking  out   the  worcs  "and  malice"    as  abots   italieisad,  and  gars 
it  to  the  jury  n»  modified*     Peftmd&nt  is  in  no  position  to  complain 
of  the  court* e  action  or  of  the  instruction  «.e  given*  ae  has  frequently 
been  decided.      (Johnson  r*  C.i.ty  of  :'-t»  Charles*  2.  •   m.  /vpp,  i$4»  191| 
Qrannon  ▼♦  £nnk  3roa*  woal  Co..  173  id.  395,  406,  and  eases  there  cited.) 
Counsel  finally  contend©   thnt  the  damages  of  $3,000  as  awarded 
by  the  jury  are  excessive.       e  do  not  think  that  they  are,  when  con- 
sideration is  siren  to  plaintiff* e  testimony  *s  to  the  injuries  he 
received,  his  pain  and   suffering,  and   expanses  incurred,  and  as  to  the 
permanency  of   aome  of  his   injuries  as  testified   to  by  his  attending 
physician  and  by  another  physician  who  examined  him  more  than   t«©  years 
after  the  accident*       Furthermore,  e?Mft«f  ^h©  evidence,   the  Jury  would 
be  warranted  In  also  aware  tag  exempl  ry  dnm&goe,   th«y  having  found  that 
plaintiff's  injuries  were  proximately  caused  by  fcfttt  n ^cklfear>n«se  and 

ant on  negligence  of  defendant*      (Consolidated   voal  Co*  v#  Haemal,  146 
ill.   614,   623f     Chicago  Traction  gftj  ▼  *  la&hoaey*  230  111*  562,   868| 

nodden  v.   Illinois  Central  R*  Co*,  234  111*     pp.  St4t  £48.) 

Finding  no  reversible  error   in  the  record  the  judgment  of 
the  elrcuit  oourt  is  affirmed • 

AFFIRM.:  I  • 

eanlan  and  Barnes,  J J • ,  concur* 
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APPEAL  TfROU   CIRCUIT   COlff  T, 
QQQK  QOWrtm 


MR.   PREi-II/IMG   JU^riC.:     ;}.  IL-Y   UKUVfltlS  THS  OPISIOH   OF  THE   O0»T. 


This  is  an  appeal  from  a  Judgment  for  *6,800,  entered 
against  defendant  after  verdiet  on  March  3,   MM*    in  an  action  for 
damages  for  personal   injuries  r   c>.ived  by  plaint  if  f  ♦  a  boy   of  11 
years  of  age,   ab  ut  noon  on     ugust  |Oa   1926,   and   occasioned   by  his 
being  i> truck  or  run  over  by  defendant's  automobile. 

In  one  count   of  plaintiff  s  declaration,    to  which  defend- 
ant pleaded   the  general  ie*sue,    it   is  averred   that  on  the  day  men- 
tioned  in    'hie;  go  cefendant,   by  his   servant,  was  driving  hie  auto- 
mobile  in  a  northerly      i ret tion  in  a  public  alley,   which  runs 
between    two  public   atr  M%»|      no  n  as  £edaie  avenue  and  Troy  street, 
and   is   intersected  by  another  public   street   (running  east  and  west; 
known  ac  45th  street!   that  defendant  Vmt   ii     .  .       et  of  driving  his 
automobile   out   of   the   alley  and   into  45th  street,   and   plaintiff, 
a  minor,  was  then  end   there  passing  over  and  across  the  alley)   that 
before  and   at   the   time  of   the    injury  he  was   in  the   sterol!  e   of  such 
eare  as   is  required   or   one   of   his  age,    intelligence,   experience   and 
capacity)    and    imat  defend:  nt   by  his   servant   then     "d    there    so  negli- 
gently operated   and  propelled   the  automobile   thwt   it   ran  into# 
against  and   over  plaintiff,   and   ne   suffered   serious  and  perruanent 
injuries,  etc. 
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Upoa  the   trial  two  photographs  *«rc   introduced   ia  evi- 
dence,  fro*  which  and   from  %he  testimony   of  witnesses  it  appe&rs 
that  on  the   south  side   of  45th  street*   Just  north  of    the  oaat  ana 
vest  builoing  line,    thy  re  •*•  ■   cedent   e ice walk,  e-boui   5  feet  wide, 
attd  between   it  one    the    curb    there  w».e  a  grass  plot  about  10  feet  «ide| 
and  that,   standing  loBuedi?'%ely   south  of  and  flush  with  the  sidewalk 
and  also  flush  with  the  oust  alley  line,   there  was  a  ga-rage,  which 
obstructed   the  view   of  a  pedestrian,  going  vest  on  the   wieier&lk  and 
about   to  cross   the  alley,   of  nay  vehicle   coming;  out  of   the  alley,  and 
hich  likewise  obstructed   th©  view  of   the  driver  of   such  vehicle  of 
such  pedestrian* 

As   to   the  accident  plain  iff    tv.aU.ficd,  as  did   also  for 
aim  two  witnesses,   -    •tuaiey     egxsyn,   a  boy  a#MI  1?  years,  and  a 
Mrs*   Soaep&nik.     Slither  of   these   two  tfifMMteaftg  sar*   the  collision* 
They  were  on  the  opposite   (aortn)  side  of  43th  street,   on  the  side- 
walk, and   their   r.   tan t ion  wmi   attracted    to  the  place   of   the   accident 
by  the  "squeaking*   or  noise  of    the  brakes  of  an  automobile*     tor 
defendant,  as   to  the     evident,    the  only  witness  was  Edward  J*  Gallagher, 
80  ye&rs  of  age,    the  drive*  of   the  automobile* 

As  to  the  nature  aac  extent  of  his  injuries  plaintiff  gave 
testimony   in  chief,  as  did  also  for  ;>ia  two  physicians,   -  i>x •  Raymond, 
who  attended  him  for  the  first  month  tint  he  wee  in  the     ook  county 
hospital,  and  Pr.   Adams*  who   took  an  .i-ray  picture   (introduced   in  evi- 
denoe)   of  plaintiff's  left   leg  about  Id  months  after   the   accident* 
For  defendant   there  vos   the   testimony  of  £r*   Phillips*  a  licensed 
physician  and  who  ia  hie  drug  store  examined  plaintiff  and   rendered 
first  aid  to  him*      In  rebuttal,     r.     dams  further  testified  as  a 
awdionl  expert* 

Plaintiff   testified   that  ha  was  walking  west  on  the  south 
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sidewalk  of  45th  street,   appro  chin-   the  nlley,  about   one   foot  north 
of   the  g-rage;    ih'it  he  did  not   set  defendant1  e  automobile  before  he 
stepped   in  wo   the  alley  ;   ftfeat  After  he  was   in   tha      1  ley  hi    s*.w   it 
•right  on  top"   of  hia  and    it  iaaed lately  "buapee"   nimf   ItoM  he  thinks* 
but  le  not  sure,   thfit  lte  right  front  wheel  ran  over  hia;   tact  he 
becaae   dased  but   remember*  being  ploked  up  and    taken  to  a  doctor's 
office;   and    that   he  did   not   ."ully   "cosse    to''  unt.il  he   found  himself 
la  the  hospital,     the  boy,      tanley,    testified   th%t,   ixring   the 
"squeaking"   of  brakes,   he  looked  and   saw  plaintiff   lying  on  the  ground 
ncfer  the  automobile}    that  he  ran  across  the  street  anc  asoiete.-.   the 
driver  In  picking  plaintiff  up  and   taking  hia  to   ih<      rug   store;    that 
-hen  he  reached   the  place  of    the   accident  he   saw   that   the   front  end  of 
the  autoaoblle  a--*  a     about  7  feet  out  past  the  curb  line,  facing  north;* 
that     lalntiff  vf?»   lying  about  an  the  curb  line  and    immediately  eaet  of 
the  right  renr  «heel  of   t2M  il«j   that   there  were  certain   "skid 

narks,"   which  *be5~in  slnoat  »t    uhe  building  line   Mi   laad    to  about  two 
or   three  feet  south  of   the  curb  line;"   th&t  smile    the  -oltneae  tat  at   the 
drug  etore  and  plaintiff  was  receiving  first  ale    there,   the  criver  of 
the  autoaoblle   told  hia  to  $©  hoao  and   "not   o^y  anything   to  anyone  about 
the  accident ;"   and    fch&t  he   then  went   hoae  and   shortly   thereafter  visited 
the  place  of   the   accident  and   again  looked  at   the   ekid  aarko*       Mrs* 
csepanlk  testified    fefcat   the  ***»  waiving  east  on   fcfct  north  side  of  45th 
street  and  *as  near  the   alley  when  she  heard,    the  noise  of  brakes, 
stopped,  and  looker    serosa   the  street  but  did  not   crone  over;   that   she 
saw  a  boy  lying  there,  about  even  with  the   south  euro  line  and  -east  of 
and  alongside  of  an  autoaoblle;   that   the  automobile  was  facing  north, 
the   rront  of  which  *«m  7  or  8  feet  out   In  the  street,,  north  of  the 

curb  line;w   and   that  she  did  not  hear  the  sound   of  any  autoaoblle  born 

efore 
hearing  the  noise  of  brakes* 
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Osllagher*    the  driver  of   the   automobile,  ceniec  making  the 
statements  to  the  boy*     tf\nley,  at   the  drug  store*     Ho  further  testified | 
That*   a*  he  was  moving  north  in  the  alley*  he  notice:    the  garage  to 
his  right  one  sounce*  his  horn  ami  c&ne  to  a  "dead  atopi"   that   then 
the   front  or   the  ftusotaobile  was   just  south  ol    the  building  line  and 
its  right  fender  "was  a  foot  and  a  half  west  of   the  far*f«|"   that  he 
could   see   only  a  little  of   the  cement   sidewalk  to  his   riL:ht*  posulbly 
the  "first   square*   of  its    that  he   started  again*   woved   at  a  slow 
speed   and,   almost   instantly*      this  hoy  ran  into   ihv   right  front  fender** 
and  "bounded  b&cki*    that  at  this  time  the  front  of   the  automobile  mas 
about  a  foot  suae  a  half  past  the   corner  of  the  garage f   that  when  he 
again  stopped*  its  K front  and  was  a  foot  and  a  half  or  two  feet  on  the 
sidewalk |*    that  ho  got  out  and   picked  plaintiff  up*   who   then  was  lying 
east  of  the  automobile  with  his  feet  about  a   loot  from  it*  and  put  his 
in  the  automobile  and   started   it  again  "to  geu    .im  to  a  drug  store t* 
that  plaintiff   "jumpec   out"  and  ho  a&sla  shopped  the  automobile  and 
"went  to  get  him  and  he  struggled  with  met"    that  at   this  time  "the 
machine  was   in   the  atrec-tl*   and   th,  t*  with  the  assistance  of  "this 
other  boy"    (    tanley)*   ho  again  picked   plaintiff  up  and    took  him  to 
the  drug  store*     Jr.   rhllllps*  defendant's  witness*   testified    that 
at  the   orug  store  plaintiff  talked  auouw   Um  aaaidottt  and   eaid  that 
"he  rau  into  an  automobile  com  in.    ouo   of  an  alley." 

Defendant* s  counsel  contenc    thit*  on   the  questions  of   '-he 
negligence  of   the  driver  of   the  automobile  and  plaintiff's  contributory 
negligence*    the  verdict  is  against  the  weight  of   the  evidence*       e 
cannot  agree  with  the   contention.       e   think  that*  from  all  the  testimony 
and   the  physical  facts  disclosed,   the  Jury  were  w.rrr.nted   in  believing 
that  Scllagher  negligently  drove   the  automobile  out   of   the  alley  and 
over   the  public   sidewalk  at  an  excessive   spec--  *  considering  the  location 
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of  the  garag*  and   Its   obstruction  of   the  view,       nd  ve   think   that 
it  was  peculiarly  within  the  jury*s  province   to  decide  wither,  at 
and   immediately  before  the   tine   of   the  accident,  plaintiff  was    in 
the  exercise   of   ouch     rein   ry  care  ae   is   required   of  u  boy  of  his  *ge, 
experience  and   intelligence. 

Counsel  further  contend  that  the  judgment  should  be  irtTOIMo 
on  account  of   the  admission  of   certain  expert  ta»ti;sony   of  plaintiff** 
witness,  Dr.     dams,  because   (l)    it  was  given   in  rebuttal,  and    (2)   it 
usurped   tnc  province  »i    the   jury  on  an  ultimate   issue   of  fact.     Ur. 
dams,  us  a  part   of  ^iainiiff* ■  eato   in  ehlsf,  had  UntitUi   M   to  the 
condition  of,  and   the  n*xutt£»tftl   injury  fet,  plaintiff *B  left  leg  *r 
disclosed  from  th«  x-r^y  picture   («*»   in  Soveftber,   &•§?»   etc.,  and 
I>r.  Haymond,  plaintiff***  witness,  had   testified   to  the  nature  and 
extent  of  the  injuries  as  found  by  «*  ex Ntfff ;.U«a  mad*  of  ^laiiitiff 
when  he  reached   the  hospital  immediately   following  the  accident,  and 
also  as  to  an  operation  there   MtiMeWMttUj  performed  upon  him,  etc. 
It,  Raymond's  testimony  had  vo«n  to  the  effect  th&t  upon  hu  first 
examination  he  found   that  a there  was  a  contusion  and  laceration  of  the 
left  leg,    through  which  the   aibia  protrttdodj*   that  both  oenea  wee 
broken i   th^t  the  eoft   tlouuoa  and  muscles  were    'crushed  and  bruised j* 
that  at  the   time  of  the  operation  he  discovered   tk&t   there  wm  a 
"compound,   comminuted   fracture |*    that  "the  bone  was  not  broken  clearly, 
but   there  were   small  fragment aj*   that   the  wound  was  not  a  clean  one   - 
there  being   "street  dirt*   in  it   -  and   *«»ti- tetanus  was  glvonj*  and 
that,    thereafter t  a   "bone   infection  ucvslo^etf,   ftea  which  there  vas  n 
dischnrge,"  which  feist— nl    for  more   th&a  a  month.       £r.  Raymond  was 
not   cross-examined.     The   only  *«■  ie«l   testimony   offered  by  defendant, 
during  the  presentation  of  hie  case,   *M   that  ef     r<        illipc,  who 
testified  as   to  piai»tiff»e  condition  as  found  from  hit   examination 
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made  at   the  drug  etsre  before   yl&intlff  wee  teken  to  the   hospital* 
After   at- ting   th*t  there  was  *  compound  fracture  of   t*o  bones  of   the 
leg*   lec*r- tions,  etc*,  he  testified  MI  wouldn't   Buy  there  was  a 

crushing   injury.*      In  rebuttal.  $y«    \deits  was  a  eked  his  opinion  as 
a  medical  export  based  upon  a  hypothetical  question,   *s  to  a  hypothetical 
boy  of  11  years  of  nge,  who  wus  running  along  a  sidewalk  approaching 
an  alley,  and  who,  as  an  automobile   »ud< ,;»-}aly  eiserged  from  the   alley, 
"ran  into  th«  right  front  fender  and  bounoed  backward,"   <$te«»  and  who 
received   certain  »tat&d   injuries  to  his  left   leg   (shown  by   the  evi- 
dence),    defendant's  only  objections   to  the  question  *ere   th  t  it 
should  have  been  asked  when  plain -i-.f  was   put :  in.     in  his  esse  in  chief, 
and   that  it  was   "unfair*'    to  defendant   to  have  sach  a  question  asked 
in  rebuttal,  when  defendant's  witness   (Xr.     -nillips)  was  no  longer  in 
the   court   room,   and   there   m  not    time   for  defendant  to  procure  other 
expert   testimony.     No  objection  Wma  made  at   the   time   as  to   the  competency 
or  materiality  of    the  question  or   that  an  answer   thereto  would  usurp 
the  jury's     province*     The  court  overruled  the  objections,  and  stated 
that  he  would    °w*it  half  an  hour*0     lefendant's  attorney  made  no  attempt 
to  follow  the   court's  au~rcetlcn  and  stated  that  *he   could  not  get 
a  doctor  here  within  half  an  hour."     Thereupon,      r.     dams  w*b  allowed 
to  answer   the  question,   ae  follows*      "It   is  ^>-   opinion   that  a  fracture 
such  as  you  describe  could  not,  with  reasonable  meeic*!  certainty, 
be  brought  about  or  produced  by  a  child   of   feint  nge   running   Into  the 
fender  of  a  machine*"     So  motion  was  made  by  iiefendant*  ©  attorney  to 
strike   the  answer  upon  any  ground*       thereupon  Iff*  Adams  *ao  asked 
the  further  question:      "Have  you  an  opinion  as  to  whether  or  not  it 
could  be  produced  without   some  weight  or  cashing  injury f*       Upon 
defendant's  attorney  making   the   same  objections,   the  court  ruled  that 
the  witness  might  answer,  which  he  did,  as  follows t     *Y©u  escribed  a 
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fraeture  which  was  necessarily  the   result,  of   crucllng*"       Bo  Motion 
was  aade  by  defend  at*  a  attorney   to  strike   bill  a  answer  upon  any  ground, 
and  ho  stated   th-*t  ho  did  not  ceeire   to  eron* -ex&aine   the  witness* 

Wo  do  not   think  that  the  court  eoaaittec   reversible  error 
in  these   rulings*  as   contended.      Plaintiff *s  evidence  tended   to  show 
that  he  was  struck  violently  by  n  front  part  of  defendant*  s  autoaobilo 
or  run  over  by   its  right  front  wheel*  or  both*  and  that*  whether  so 
struck  or  run  over*  ho   sufferec  a  "crushing"   injury  to  his  left  log. 
The  version  of  defendant* a  driver  was  that  plaintlfr  "ran  into  the 
right  front  fender*  and  "bounded   back'1   out  of   the  path  of  the  autoaobiK 
nd  defendsnt'e  witness*  I'r.  Phillips,   testified    atsmtf  froa  his 
examination  of  plain'-iff   in  Uu   6mg  store*  he   "wouldn't   ©ay  there  was 
*  crushing  injury."         l&intlff  was  entitled   to  rebut  this  evidence* 
which  w<?a   to  some   extent  contrary   to  his   theory  at  to  how   the   injuries 
were   received,      (.--ity  of     and-sich  v.  ...olant   141  ill*  430,  440 1  Orflway 
v.  Buckln^haw,  152  111*    -.pp.  45,  47.)         nd  whether  such  rebuttal 
evidence  should  be  adaltted   rented   largely  in  the  discretion  of   the 
trial  judge,     (neto.  v.  l^oto,  23:    ill.  60S,  €11 1     und erlich  v.   auerfor, 
267   111*  449 i  444.)      And   expert  testimony  aay  be  introduced   in  rebuttal 
(wflillaa  Oracc   c0.  v.  Urson.  Bf9   ill*  101,  104  }*■  and  even  in  sur-rebutt 
(Citjr  of  Rock  Island  v.   "fcarkoy.   li»   Hi.  US,  521.)     As  to  counsels* 
further  content  ion  that  the  answers  of  Ur.     dams  usurper    tho  jury's 
province*  we  do  net  think  thai  defendant  ie  in  any  position  to  raise 
the  point  in  e  reviewing  court*  even  taauaing   thnt  there  be  some  merit 
therein.     The  rule  Is  *ell  settled   th  aft  an  objection  to  the   introduction 
of  evidence, be eed  solely  upon  a  particular  point  or  points   specified* 
is  a  waiver  of  objections  to  other  points  not  specified  or  relied  upon* 
(gralrle     u  Rocher  v.  Killing  Co.,  £48  111.  67,  61 I  lerre  Saute .  ete* 
'  *      °*  ▼•   Yoelker*   %M$   111*   54C,   54J.) 
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Co una el  farther  contend   that   fcfet  damage*  are  exceeeive, 
that   the   trial  Judge  erred  la  making  certain  remr.rka  in  the  jury'  a 
;iresonc«   IMMfl<M|  one   of  c«tfend*.nt*  a  wltneasea,  and   that   tht 
court  erred   in  the  giving   of   certain  instruction®  offered  by  plain- 
tiff snd    in   IM  r«fues*l   to  give  others  offered  by  defendant*       hen 
the  extent  §tf   plaintiff**  pain  and  awii'^rtng   is  conaidere:-* ,   ae  well 
aa  the  permanent  shorUntn:    oe    nil   left  leg,  we  do  not    thi>.-k   that 
the  verdict  ia  excessive.         a  to  the  judge*  a  remarks,   oJ&tBN   to  ha 
prejudicial,  we  do  not    think   Ut&t   -here  should  he  t  new  ferial  awarded 
because  of   then*      ?urtheraevG,    II  does  not,  any  objection 

or  exception  wae  made    to   thess  at    *he  time,  which  ia  Maesa&ry  in 
order  to  have  the  point  saved  for   review.     (.'ualic   Service     o»  v. 
Leatherbee .  311  111.  50?-,  501 1     gititmM  Slty  Ry«  6a,  v.  Car  rail.  206 
111.  313,  330.)       :a   to  the  given  instruction*  we   think  that   the  jury 
were  fully  *■*   fairly   instructed,  and   that   the  judgment   should  not 
be   revereed   on  account   of  any  error  a,   if  errore   they  were,   in  nny  of 
them.       And  we  do  not   think  the  court  committee    reversible  error  in 
refuaing  to  give  any  of   the   refueed  Instruction*  offered  by  defendant, 
aa  urged. 

Our  conclusion  ie  that   the  judgment  appealed  from  sshould  be 
affirmed,   and   it   ia   so  ordered* 

'eanlan  and  Barnea,  JJ,,  concur* 
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In  a  4th  class  action  in  contract,  tried  without  a  jury, 
tho  court,  on  March  14,  1928,  found  the   issues  in  plaifttlff's  favor 
and  assessed  its  damages  at  the  sum  of  *671.26»  •  the  full  amount  of 
its  claim.     Judgment  against  defendant  was  entered  upon  the  finding 
and  this  appeal  followed* 

From  plaintiff's  amended  statement  of  claim,  filed  March  1, 
1927,   it  Appears  that   the  claim  was  for  a  halaaee  due  for  certain 
advertising,  etc.,  furnished  to  defendant  at  its  request,  as  per 
account  attached  to  the   statement  of  claim,  as  follows i 
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X»efendant'e  only  defense  was   that  of  accord  and  estlsf action* 
It  alleged  In  it*   af   id-Tit  of  merits  in  substance  that  on     ec ember  29, 

1925,  there  was  a  bona  fide  dispute  between  the  parties  as  to  the  asiount 
that  defendant   then  owed  plaintiff)   that  on  said  d&y  agents  of  the 
respective  parties  net   and  examined   the  account  and   * compromised  and 
settled"  plaintiff *s  claim  against  defendant  for  the  sum  of  41216*  22, 
which  said  sum  thereafter  was  paid   to  plaintiff   "in  satisfaction  end 
compromise  of,  and  in  full  payment  of,   ©aid  indebtedness;*  that   there- 
after  said  agents  met  and  ascertained    that  in  said   settlement   the  sum 
of  $150*38  had   erroneously  been  allowed  to  £«fendant  for  certain  dis- 
counts!  that  thereafter  on  January  4,  1926,  defendant  paid   said   sum 

of  #150. 33  to  plaintiff  i  and  that  by  reason  of  said  two  payments  there 
was  * effected  a  full   settlement,  compromise  and   releaso  of  all  claims 
and  demands  of  plaintiff  agains&t  defendant.* 

n  the  trial,   to  sustain  ite  affirms  tire  defenw*,  defendant 
called  as  ite  only  witness  its  manager  of  sale©,     lbsrt     •  Kramer,  and 
he  was  examined  and   crosss-ex^.ained  it   considerable  length*     during  his 
examination  two  of  defendant's  cheeks,  for   11216*22  end  -15   .83 
respectively,  payable   to  plaintiff's  order,  a  letter  of  defendant  to 
plaintiff  dated  January  4,  1926,  and   certain  other  written   instruments 
were   received   in  evidence.     The   check  for  £1216*22   is  dated  .December  29, 
1928,  srn^  the  check  fox  1150,88  is  dated  January  4,  1926.     Kelther  bears 
any  statement  thereon  that   it  is  given  in  settlement  of  any  account* 
Both  show  that  they  wore  endorsed   by  plaintiff  and   cashed  on  January  6, 

1926,  lefendant's  check  for  $1216*22  was  enclosed  in  the  letter  to 
plaintiff  of  January  4,  1926,   in  which  defendant,  by  sais  Kramer,  wrote 
as  follows  i 

ttaohed  hereto  you  will  find  our  cheek  amounting 
to  $1216.22,  which  cowers  Invoices  of  October  26th,  28th 
and  Slot. 
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Zl  mekin;;   m ttlwaent,   we   have  not    t^ken  into 
eenaiderntion  yaur    invmiso   ©f    ','  -«cfr».ber  13th  ^Mounting 
to  *207*93»  nor  your   invoice  of   October   i&th,  astountlng 
to  (398.00,   the 8e   invoioeo  covering  magazine  advertising 
and  s*ch*nlc-*l   ports*   inasmuch  sa   this  advertising  was 
run  without  our  authorisation  and  against  our  wishes. 
Your  Sir.    jilnlan  has  admitted   tale,  and  can  fully  omjOnla 
the  eo  demotions. 

You  are,  however,  to  bill  uo  for  an  item  of  Iff  and 
another   ltest  amount  ins  to  $9»08|   also  13$  on  10  ,080  booklets 

at  $i22,  and  1      ,     B  oiroularo  at  $457.07.     Those  items 
sore  deducted   in  error  by  us.     As  toon  as  corrected  invoice 
has  been  received  by  as,  remittance  will  be  made.1*      (those 
itsms  amount  in  the  aggregate  to  $lp0«86») 

On  direct  examination  Kramer  testified  in  oubstanoe  that, 
no  to  said  advertising,  he  dealt  entirely  with  a  Mr*     ulnlan,  plain* 
tiffs  representative?   fcmmt  he  objected  to  the  payment  of  the   Items 
on  plaintiff*  account  of  #398  and  $207.93  for  the  solo  reason  that, 
though  the   advertisements  had  been  published,  the   copy  thereof  had 
not  been  submitted    to  him  for  hie  aQ*K»n  prior  to  publication?  and 
that  because  of  this  fact     uinlaa  had  verbally  &,gxe<t&  with  him  to 
make  a  compromise   settlement   en   tms   basis  of  eliminating  nmii   items 
and  giving  a  certain  discount  on  eons  of  the  other   Itesas*     On  crose- 
sxamiaatlon  he  admitted   that  all   the   items   (except   those   of    ;398 
and  $207.99)  on  plaintiff  a  account  were  "correct**  and  further 
testifisd  that  he  had   eeveral  conversations  with    ulnlan  after  January 
4,  1926,  regarding  a  settlement  oi    the  two  disputed  items ?  that  "he 
(   uinlan)  wanted   to  know  s-bntnsr  we  would  compromlee  the  matter  at 
$230 i *  that  "X  replied   that  I  didn't   think  so,  but  that,   if  it  would 
help  him  out,   I  would  be  willing  to  compromise  it  for     15    s"   that  ho 
oald  he  would   think  it  over  And  no  vise,  but   t.'iat   thle  *waas  the  laet 
I  heard  of   it?*   that  ho   (Kramer)  "was*  willing  to  give  1160  to  bin*"* 
but   that,   *&a  it   turned  out,   there  was  no   compromise.* 

In  view  of  the  evidence  we  are  of  the  opinion  that  defendant 
did  not  suet&in  the  burden  of  proving  it*  affirmative  defense  of 

accord   and   satisfaction,  and  th**  the  trial  court  was  fully  warranted 
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in  entering  th«  Judxjvat  njatnlfti  tram*     In  £antem_Unlott  Coal  Co..  t* 
Parlin  ft  Or  and  or  ff  Co.,  ;:19  III.   £44,  247,   it   1b  e&lei     *?o  eonatitute 
an  accord  and'   aattiiof.'-ctlon  It   ia  neeeaaiary  that  the  money  or   cheok, 
or  whatever  ia  offered,  should  too  off«r«ti   in  full  eati»f*totion  of   the 
demand,  and  should  he  offered  in  &wsh  a  manner  or  accompanied  ay  aueh 
acta  or  declar&tiona  as  amount  to  a  condition  that*  if  the  party  to 
whom  it  la  offered  t&kea  it,  he  does  so  in  aaUafaetlo*  of  hia  demand** 
In  the  present  eaee  there  la  nothing  endorsed  on  the  ©hook  of  ^1216.22, 
or  contained  in  defendant*  a  letter  of  Jaauary  4,  192.6*   (which  accompanied 
the  cheok)   that  indicates  that  If  plaintiff  accepted  the  check  (which 
it  did)*  anon  aecrtptanee  ««*   to  he  in  satisfaction  of  411  of  plain* 
tiff1 a  demands  to  data*       In  the  letter  defendant  writes  "we  have  not 
taken  into  consideration"  aaid  invoices  of  Octohesr  leth  and  ^eoomhor 
15th,   of  1393  end  1207.98  respectively. 

The  Judgment  of  the  Municipal  court  ahould  be  affirmed  and 
it  ia  ao  ordered* 


Bosnian  and  B&rnea,  JJ*»   concur* 


■ 


- 

,.       .•i-'.tr.'  ;  •)    I  »-    :>  i  :> 

fit***    h«**W©    »J    #1    IRMtW 

a*»o   Jnanatf  atf*  ttt 

m»ft«-»i»v»  ai  ••ttlaJmo  to 
itlooltel  *orf*   (tfoorfo  •Hi 

0»l5.»i<Kfc$»»  doiro    »{blb  #1 

•  4* Aft  »j  ohturao  e'llijr 

ROO    ftJfll    (10*0* 

iv.rwt  »»«  8t«l  lo  ,jDwei 

ftOOiOtrco   00   o£    #1 


■    .«.■  i'-.n    •': 


32777  /  -         % 

25  0  l.tL.        o 


SA1>X£  KBDBR. 

Plaintiff  In  ; rror, 

v. 

W  TOiu;  i,m:  HMRURB  I  •  • 

i/efcntfant  la  Error* 


mum*,  to  circuit  court, 


)  COOK  G00HTY, 

I 


me.  pkksxii*i  ju  ric       i  .  y  mkwmm  tm  onmm  cap  tas  corner. 

The  sole  question  involved   in   the  pr.-ee»t  case  is  whether , 
on  the   trial  of   the  consolidated   actions   to  recover   the  "double 
indemnity  benefit*  on  two  life    in»<.urs>nee   ;--olleleo  aggregating  !§#€ 
the  court  erred   in  instructing  the  Jury,   at  the  close  of  all   the 
evidence,   to  return  a  verdict  in  favor  of  the  defendant  eoajHtny  and 
in  entering  Judgnent   thereon  against  plaintiff* 

On   the  nooning   of   Friday,  October  15,   192«,  Harry  Feder, 
54  years  of  age  &nd  husband   of  plaintiff »  net;  sudden  death  either 
by  accident ally  falling  from,  or   intentionally  junking  out  of,   the 
window  of  his  private  business  office  on  the  11th  floor  of  the 

onvay  building,  corner  of  f*«shln£ton  an<?  ClarJ-  streets ,  Chicago, 
which  window   facet!  «eet  on   the  square.   Interior     court  of  the 
building.       He  hnd   t&ko:)  out  a  number   g€   policies  en  his  life  of 
the  aggregate   face  astount   of   over     15    (:Q0,   and  had  borrowed  money 
on  sons   of   then.     The   two  sued  upon  were  identical  in  their  terms 
and   plaintiff  was  by  amendment   the  named   &es>  f ici   ry  in  each.     One 
wae  for  MeffM)  end   the   other  for  |n«        ♦   anil  each  contained  a 
provision  for  the  payment  of  "double  tne  face  of   the  policy"   upon 
due  proof  "that   the  death  of   the   insured  resulted  directly  and 
independently  of  nil,  other   onuses  from  dot  ily  injury  effected   solely 
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through  external,   violen;,   nnd   /-xciuentai  «"*•••#*   enC   a  further 
provision  that   "this  double  ind@anity  benefit  will  not   apply  if  the 
insured's  death  resulted  from  self-destruction,  whether  »ane  or 
insane."      In  due  time  defendant  paid  to  plaintiff,  as  beneficiary, 
the  aggregate  amount  of  the  face  of  the  policies*  hut  it  refused  to 
pay  the  amount   of   the  double   indemnity* 

The  actions  were  commenced  on  February  %$  1921*       in 
plaintiff's  Branded   declaration  she  aiisged   Heat   the  insured  met 
instant  death  from  "accidental"    injuries  recf-ivod  i  rom  a  fall  on  to 
an  iron  barricade,     refendaat  pleaded   the  general   ieuue  and   gave 
notice  of  the  special  defense  that   it  was  not   Habit  for  the  double 
indemnify  because   the  death  die  not  result  from  "accidental*   causes, 
but  from  "self-destruction  -while  Insured  was  sane  or  insane." 

Upon  the  trial  eefemdaat  admitted   that  at  th«  time  of 
the  death  the  policies  were  in  full  force  and  effect,  and   that  due 
notice  and  proofs  had  been  given  as  required.     ^Xainliff  introduced 
the  policies   in  evidence  without  objection,   tee  elf led  as  a  witness 
in  her  own  behalf  and  called   four  other  witnesses.     Wane  saw  the 
actual  occurrence  *  but  all  testified  as   to   the  movements  of   she 
deceased  prior   thereto  or.   the  morning  in  question,   his   then  bearing 
and  apparent  eonditlon  of  mind,   hi«  habits  any   temperament   and   to 
certain  circumstances.       Their  testimony  tended   strongly   to  show 
the  absence  of  any  active  on  hie  part   to  tiwsslli   &uit,idef  and   it  was 
proper  to  hare   It   introduced  during  plaint   tf's  case   in  chi 
defendant   having  pleaded   that  deceased  had   suicided,   in  anticipation 
of  such  defense.       (   lllclnaon  v .     etna  Life  ins*     o.,  S4G  111.  205, 
2181   Mmiok  v.     owns,  82  id.  570,  572.)         t   the  conclusion  of 
plaintiff's  evidence  defendant  did  not  move  for  a  drooled  verdict 
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U  ite  favor.       Jt*  eeuneel,    in   their  brief  her*  filed,   aute   that 
they  than  concede*   thai  plaintiff  had  and.  out  •  pri»*  facl.  «*** 
of  accidental  death,  and  further  etate  i       *•  conc«d*  that  had  thi* 
defendant  offered  no  te*ti»ony       *  the  plaintiff* «  pjUs^aci*.  «*••• 
however     fragile,  would  hav©  entitled  her  to  recover." 

Defendant  called  four  witneeaee,   -  Jaae*  H,   Coy  and   Ida 
ielenke,  who  testified  ae  to  *eeing  portion*  of  Jljffjii'l  felli 
i*vid  V.  tfcl*on,   *uperinUnd©nt  of  the  building,  who  ted  deoeaeod** 
body  after  the  fall  lying  on  a  hoary  iron  eoreen  o*er  a  akylight  In 
the  court,  and  who  shortly  thereafter   interviewee   the   occupant*  of 
the  euite  of  v.hieh  deceased •*  priyate   office  wa*  a  part,  and   exaained 
the  window  and   it*  .wounding*  |   nnt  Harry  |.  L'hapemn,  *ho  recently 
had  had  bu»in**s  dealings  *Uh  *#**«*«  .     M«**f*  ai*o  iatrodueed 

•  phetogrnph  of  a  portion  of   the  court,  shewing   the  elate*  *f  deceased*, 
private  office  and  alee  thoee  *lnd«w*  eufc  of  which  Coy  and     elenke, 
respectively,  claim  they  were  looking  M  the   tla.  of   the  occurrence! 

•  Photograph  of   the   interior  of   ,oy'«  office,  dUcle.ii^  through  it* 
■ore  overly  window  the  window  of  deceased's  privet*  office  in  the 
distance*  a  copy  of   the  inventory  of    the  e*ute  of  ferry  *ed«r,  de- 
oeaeed,  filed   in   the  probate  court  of  Cook  county  on  rennutry  o,  i»27, 
*■*  a  copy  of  an  un-Ognji  draft  of  •  proposed  agr***ent  and  d*elamtion 
«f  tru.t,  purporting  to  be  between  .hapman  and  wife  and  Harry  feder 
n«d  to  he  dated  October  11,  1926  (four  day.  before  the  occurrence). 

t  the  conclusion  of  defendant',  ease  plaintiff  did  not 
introduce  any  further  evi  ence   in  rebuttal,  but  reeted.  and  thereupon, 
•a  defendants  net  ion,   the  court  inetrueeed  the  Jury  and  entered 
the  Judgment  a*  above  aentioned. 

Fro*  plainer,  t*«ti«ony  .«.    tht  of  her  witne.ee*  it 
•PP.er.  |fe|  feWjr  y.der  ha,  ^  wrrled   ^  ^  ^^  ^^ 
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that  they  had  ao  children  hut   hao   adopted   a  feaale  child  of   tander 
year* I   that   their  f  ally  lite  III  happy  aad  pleasant  anu   that,   they 
indulged    in  aaay  soclol  activities |    thnt  he  was  an  active*  healthy 
aan*   foad   of  athletic*  aad   outdoor   sports*   ahoat  5  feet  9  inches 
la  height  and  weighed  about  |ft  pounds;    that  he  had  a  sunny  temperament 
and  happy  disposition,  aad  aaay  friend a |   that  early  la  his  business 
oareer  ho  had  boon  associated  with  his  father  la   the  dry-^oods  huaiaesi 
that  subsequently  ho  had  engaged   in  the  real  estate  business  on  his 
ova  account*   had  bought  and   sold   ?<p:  rtment   bulla lags  and   had  acquired 
capital  asuete*   *oith  pxobably  about  iSOto.Ot  froa  the  profits  of   the 
huslnorsf   thaw  latterly  he  had  been  loaning  money,   buying   aad  cell  lag 
first  and  second  aortgagso  on  Improvcc  real  estate*  and   investing   the 
aoaey  of  friends  and  clients  on  such  mortgages*  rocosviag  camsilstjlons 
for  his  i  orki   that  apparently  his  business  had  been  successful  aad 
profitable  aad  was  increasing  in  volume  |   that  ho  was   on  the  best  of 
terns  with  his  father-in-law,   Saansl     einberg,  who  resided  about  a 
block  away  in  the   same  neighborhood   in  Chicago;      that     einberg  had 
from  time   to  time  given  hia  the  aggregate  sua  of  1120,000  to  invest 
in  mortgages  or  to  assist  hi«  in  his   business*   aad   was  &ueustome<    to 
advise  hln  relative  to  the  conduct   thereof!   that  while  Voder  and 
plaintiff  were  having  breakfast  at  thsir  hoao  on   the  aoraltt^  of  the 
occurrence*     einberg  called,  as  was  hie   cu»tosG»  and   there  was  talk 
about  attending  a  football  gase   at  Aan     rbor,  Michigan*   the  following 
A&yt  and  about  exchanging  at  a  down  town  theater  certain  coupons  for 
regular  theater   tickets*  attain  ?$4.*x  agre- .  s    to  Co  on   tte    way  to  his 
office |   that    thereafter  -Tcder  and     einberg  went  downtown  together 
aad   to  the   theater*  where  Feder  exchanges   the   tickets  and,  froa  a 
aearhy  cigar   store*    iaa.ee lately   telephoned  plain.it,    that   the   caehaagc 
had  boea  aade  aad  reminded  her  to  »rite  a  certaia  letter  so  as  to 
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bo- 
be  euro  to  obtain  the  ticket e  for  the  football  game  at  Ann  .rbori 
that  r>der  and   e tub  if  then  went  together  to  the  Conway  Building, 
•  Feder  going  to  hit  efftee  on  the  11th  floor  and  Weinberg  stopping 
for  o  few  minutes  at  a  toilet  on  Meat  floor f  Uabl  the  number  of  the 
off lee  suite  was  1X42 |  that  there  were  ihree  private  rooms  opening 
front  the  outer  oft  ice  or  r'c-.pUan  room*  enoh  of  which  hmo  one  lndow 
facing  west  into  the  court;  th- t  one  K&chtaan  and  hie  ethnographer. 
Miss  Engdohl*  occupied  two  of  the  rooms,  and  Feeer  the  third}  that 
one  eoh  had  a  deek  in  the  outer  office  near  Fader* s  door|  that  Feder'e 
window  was  in  the  center  of  the  west  w&llf  «M  that  immed lately  in 
front  of  And  below  the  window  *»e  a  radiator  and  upon  It  was  a  board 
or  shelf,'  on  »hich  were  kept  books  and  a  telephone. 

A* oh  &nu  fills*  ngdahl  war®  at  their  deeks  when  fader 
entered  the  suite  on  the  morning  of  the  occurrence*  loth  testified 
ao  to  his  being  in  a  happy  and  normal  state  of  mind,   ach  further 
testified  th, t  he  saw  Fader  hang  up  his  coat  and  hat  in  a  closet  in 
the  outer  of  rice  and  then  enter  his  private  room*  cloein:  the  door 
thereof*  and  that  that  was  the  Inst  time  he  saw  him  a- live)  that  he 
(aeoh)  finished  writing  a  letter  on  which  he  was  engaged  and  in  a  few 
minutes  went  out  of  the  of  ioe  to  mall  It  and  in  about  three  minutes 
returned |  that  before  he  went  out  no  other  peiaon  went  Into  <?«r-er*» 
room  and  he  heard  no  shout  or  noise  therefrom!  tost  shortly  after 
hie  return  elnberg  entered*  who*  after  they  had  chatted  a  few  minutes 
while  waiting  for  Fader  to  return  and  supposing  he  had  left  the  office 
temporarily,  opened  the  door  to  his  room*  and  not  seeing  him  there* 
eo  fastened  the  door  that  It  would  remain  openf  the-t  Immediately 
thereafter  (the  lower  half  of  ;?e<;er*s  window  being  open)  their  attention 
was  attracted  to  the  fact  th  t  many  people  were  looking  out  the 
windows  down  into  the  court  and  they  went  and  stood  by  the  window* 
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one  «.t  *  ch  end   of   the  rndls&tor  ant1'    shelf,   lookwc   eown  and  ***  the 

of   a  man 
'•■ioc^/lyiae  b«low  on  the  grating  over  the  s^uiit,  about  even  with 

th«   fourth  floor  of    the  building!    U  /  die  aot  het<r»  or  have  any 

thought,    that  the   body  wae  .Fed«r**  until  00  atfvisad  by   aelson,   who 

later  earns   Into   the  off  lee*   examiner    the  window,   otc.   of   the  private 

roon  and  finally  closed   and   loeke     the  4oax ■.  thereto!  and   that  he 

(Aeeh)   recalls   the   condition  of    the  window  when  he  looked  down  out 

of  it,  and    the  condition  of    the  window-chad*  and   it©  cord }  that  the 

lower  each  w©e   up  a©  far  ae   it   ooulc   go*   th©. t  the   shade  was  about 

half  wa/  oown  the  upper  castl  of  the  window,  and   that  the  cord  wae 

"dangling  loose, "  yet  *  still  fastened*1    into  "an  eyelet  screwed  into 

the  window   Kill,"   In   the  nidde  of   the  elll.  Weinberg* e  testimony, 

as  to  th»   condition  o     the  window,  etc.,  when  they  lock**;   out  of  it, 

was   substftritl  ,lly   to   the    MM   effect. 

Defend r.nt*e  first  «ritne»a  w#e  Kelson,   MperlsHtettaeJIt  of  the 

building*  who  testified  th-<t  on  the  morning  of   the  occurrence  he  wae 

sitting  in  a  room  on  the  6th     leor  of  the  build  lag  overlooking  the  court 

that  he  heard   a  noise,  looked  out,   a«w   th»  hot  y  of  a  man  lying  on  the 

screening  ever  the  skylight,  went   to  the  of  let  ef  th«  building  and 

telephoned  for  a  doctor  and   the  police  department!   that  before  the 

police  arrived  he  ascertained   that   the  nan  was  dead,  had  assistants 

cover  the  beoy,  and   started   investigations  to  ascertain  from  where 

the  men  had  fallen;   that   it  wae  not  until  after  the   police  wagon  had 

taken  the  body  away  th*t  it  wae  ascertained*  upon  discovery  of  a  aid 

in  the  clothes,   that  the  body  wae  Feder*s|   that  he   then  went  to  Feder'e 

effloe,  advised     sch  and  Steinberg,     and  carefully  examined  the  window* 

sill*  eutelde  tiling*  etc.,  and   the  condition  and  arrangement  of  the 

private  room   thn.t   the  window   is  m9*   inches  high  and  59  inches  wUef* 
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that  the  bottom  sa<ah  wao  open  and     up  ac  high  &e   It  would  go»H    that 

tk«   shade  was  "About  half  way  down  the  upp»r  hall*  of   the  window," 

that   the   cord   for   the   shade  was   then  *atu?.chsd   to   the   center  of  the 

sill  into  *  serew-sye  and  hanging   looeof"    that   outsid*   of   tho  oill 

there  1b  tile,  "sloping  wli^htly  downward  about   6',    or  7   inches  wide?" 

tort  there  were  soao  finger  marks  "■•  cross*   this  tilingi   that  "it 

seemed   there  were   etreake  from  the  windov  sill  ©ut|'    that   the  window 

Is  about  35   inches  from  Up   floor,  an«*  on  the  top  of  the  radiator 

Juet  inside  of   the  window  is  a  wooden  shelf ,"s bout  JM3   inches  long, 

centered  with  she  window »  and.  -bout  U   inches  vidti*   and  that  "there 

was  practically  a  clear  distance  at  oach  sao  of    vto   aho^f  ffhoro  a  bumb 

could   stand  and   look  out  of  the  window ." 

Xefcndnnt*s  eyewitness   to  the  occurrence  »a»  James  R«   Coy, 

sales  manager  for  the  i'lambeau  rttper  u©.,  having  his  private  office  in 

room  U3w  in   the   valid  lag*   on   the  north,  side  of   the  ■qttesre  court*  on 

the   sane  floor  a*  Fader's  office*       there  wore   two  windows  in  Coy's 

offioe    facing  south  on   the   court!     and   it  appears  from  his  testimony 

and  frcn  puowogr&phs  introduced  in  evidence  tho  t,   if  one  be  sitting 

or  standing   in  his  office   in  a  particular  position  and   looking  diagonally 

and   ecu  the  r;  it  terly  out  of  his  more  easterly  window,   the  entire  window 

of  meter's  office  can  bo  seen.     Coy  had  a  flat-top  desk  and  he  usually 

sot  in  the  center  of  the   i .esk  facing  east,  but  on  the  morning  in 

question  he   says  he  was  stit.ing  nor?  to  the  right.       n  vtrect  -examination 

ho  testified) 

"n  the  morning  of  October  16,  1*2©,  I  looker  out  of 

the  window  ana  saw  an  unusual  «v*.nt.   -  ■  I  was  about  to 

dictate.  I  had  Just  aumuoned  by  secretary  and  vae  leaning 

back  in  my  chair  to  the  right  of  the  enter  of  ay  desk,  and 

*  *   looking  out  of  the  window.   a  I  sat  there,  «y  eyes 

wondering  nround  the  coujt,  they  happened  to  alight  on  that 

window  (Feder1©),  I  saw  someone  come  from  tho  shadows  of 

the  room  quickly,  v  ry  rapidly,  put  his  left  hand  on  the 

window  eill  and  vault  out.   «...  ^ 

■     ,.'       the  boey  vent.  down.   I  aaw  no 
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one  else   in   the   room   *    *     X  hati   no  acquaintance  *itfc 
Fader*     I   subsequently  lcnrneci   it  was   Feuer.    *    ■ 
Mr.   N«leon  es.»e   into  my  of ; leu   Inter  an.-    i   hnd  n 
conversation  v.ith  him** 

On  cronr-exenim  tlon  he  testified t 

"This   thing  thnt   I   sew  happened  very  quickly.   »  * 
I  who   thinking  of   the  contents  of   the  letter   I  w.\.e  shout 
to  write.   *  *     Before   I  could   stove  the  body  wsjs  gone  and 
out  of   eight*     I  got  up  &n&   *   *  looked   down  from  ay 
second   sindow  end   the  body  w&s  down  below,,  not  ge 

w  j>l&p.f,t  jar,  uija&SffiL«a.  \bpcyj_j!gr.  p^l.k,^^ii«kt 

nor   tell  anybody  about   it  until  someone  oejne   into  the 
ofilce.     *  The  :..an,    o~T.  ore  he  vaulted   out*   put  his 

left  hand  on   the  window   sill  on  his,,  right  aide  of    the  sill* 
and   to  his,  right  of    the   window  shade  cord*    *    *   Eta  Neat  have 
been  an  athlete.   ■    "       o  he  went  over  hi&  knees  seemed  to 
be   fcownrds  his  body.    *   *     Hie  logs  were  pftllni  up   to  perhaps 
avoid   the  window  sill.   *   *        s  t*el  n»       observed   I  do  not 
think  /  portion  of    the  .mn'e  body,   except  his  left 

hand  or  «rlst,   touched   hny  part  of   the  window  or  »lndo«  allV 

Ida  «elenke  te ywlfied    Ifcet  ehe  was  employed   q.s  a  stenographer 
in  room  1032  In  the  en  114 teg  1    Use!  hi  the   time  of  the  occurrence  ehe 
happened   to  be  lo  king  out  o.    her  window,  facing  south  in   the  court} 
that   she   a  aw   the  body  of  a  nan  falling    ihr eu^h   I  ,   about   2     or 

25  feet  away  free  where  she  w&a|   that  she  eld  not  observe  froa  where 
it  started!   th«:t  It  was  "in  kind   of  a  crouched ,  jumping  position  - 
he  id  up,  feet  down,   lege  drawn  up  and  *ras  clinched  at   aider   that 
she  did  not  sec   the  face  because  "It  was  too  quickf"    that  she  did  not 
report  the  oecureenoe  to  anyone  by  telephone  or  otherwise* 

fter  a  careful  review  of  all  the  evidence,  a  majority  of 
this  court  has  re  chad  the  conclusion  Meet  the  trial  court  erred  In 
granting  defendant's  notion  for  a  directed  verdict  in  Its  favor  and 
in  entering  the  Judgment  against  plaintiff*     It  mm  for  the  jury, 

and  not  the  court*  to  determine  from  all   the  evidence  whether  the 
insured,  Iforry  ?eder,  met  hledeuth  accidentally  or  committed  suicide* 
x»  klbby,  Kcfc-ljl  ft  .I-lnby  v.   Cook,   232  111.   206,  212,  It  lo 
•aid i     "In  paeelng  upon  a  motion  for  a  peremptory  Instruction  the 


V    '  «*4  '   W  i 


«    MM    I       ■<■■     ->*ni    i»J     M    M    Mr: :  ■     rruiJ         .  -; >■ 

'■.'..    .      •    V  ■  ■  •  0 


fdfc?    OJSJ     * 


■ 


■ 


■■•:  i    ■■"■■,<■:■.:•  •■  "v        {HI    MM    Mta     ■'    •■■  '         'it.       |     '•■;;■'.'       '  M 


fatfj    "».-->!*   *«  ^«me£&»m1X&  a*v*  ksi  qv  amtftk  a)si   tiiwp-  ^otf 

**«   hih  »/i«   4«U  s*<a  a*«l  ads   »aa   Jon  blS»  ada 

.. 
«asm#*iv>   »*M   X£«  la  •*> 
«1   featie  lurwa  !.«!«#   art.  I   »*4  Irutea  *Jrf4 

Ma  tarv*l  «#i  fti  <t  M4»»ilfe  e  tat  OftiJoa  a'  -'**&  £ttiJaatg 

>iw   xal  avT»  J I  ol*£{  iaala&a  *aMM>t»t  »***   tcktiln- 

MM   «JJ    Jaa   CMM 
;  .M  ,.'.?,  :,.  '.ii 


-V- 


qucetlon  of   tht  prcpoacaraace  of    the  evidence  does  not  *riee  at  all. 
•  *       hen  a  motion     or  a  peremptory  instruction  la  made  by   the 
defendant,   If   the  court  la  of   the  opinion  thst  la  ease  a  verdict  la 
returned  for  the  plaintiff   it  aust  be  oat  aside  for  vast  of  ajgjr 
evidence   la  the   record    to  su&teln  it*   a  verdict  ehould  he  directed. 
If   the  court   la  of  tht  opinion   that   there   in   evidence  la  the   record 
vhioh,   at  and  lag  alone,   ie  »uf;  icleat  to  auatala  each  a  verdict,  hut 
that  eueh  a  vcrdiot#   if   returned,  must   be   eat  seide  because  against 
the  oaalfeet  ■••> eight  of  all  the  evidence,   then   *h«  notion     aould  ha 
denied*  *  «     ro  hold  othe  wise  la  to  deny  th  pX&lntif;    the   right  of 
trial  by  Jury."      (oeo,  also*  ^in«j»JL  ^  •   -*!»M£I»§5.»  32*  111*  ?%  79.) 
*»  fidelity  and  CaeaaJUy  -o.  v.  :«if«.  138   111.  49«,  4S8#   it  la  aaldi 
"The  presumption  of  law  ie  th&fc  »U  aea  are  sane  sad  possessed  of  the 
love  of  life |  are  animated  by  the   instincts  of  self -preservation  aad 
the  natural  desire  to  avoid  pergonal  injuriee  aad  4  e»th.     This  pre- 
sumption,  in  the  absence  of  countervailing  proof.  «ay  be  sufficient 
vithla  itnelf ,   to  establish  prima  fficAf  that  death  occurred  otherwise 
than  by  eelf-desi ruction,   aad   to  c^st  upon   the  defendant  company   the 
burden  of  producing  evlcence   oa  the  poiat|    b  ••  ♦•      In     llfcinnon,  v. 
Aetna  Life   Ins.     o«,  240   111.  205,  fit,  it  la  said»       "-alia  thia 
presumption  ie  a  rebuttable  presumption  aad   may  be  ovc-rooee  by  proof, 
when  not  rebutted  by  proof  o:    th*  circumstances  in  evidence  surround ing 
the   death,    such  presumption,  wten't  ken  fctih  the  admission  the  t   the 
injur  ie*  vfeiafe  caused  death  were  violent  aac  ftlPali  i«  sufficient 
to  require   the   court   to  submit  to  the  jury  fche  ©.uertiom  whether  the 
injuries  which  caased   the  death  of     i Ik in son  were  acaideatal  or  self- 
inflicted.''      In  the  present  case,  plaintiff,  relying  upoa  this  pre- 
sumption,  also  introduced    the  evidence,  as  above  outlined .    shich  tended 
strongly  to  shea  the  abseaee  of  ttny  aotlve  oa  ?«dox*  s  part  to 
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eoascilt   suicide*       This  ovldeaee  aad   efcid  prvKuwptloa,   "st^nllng  alone," 
was  euff  lcient   to  war r sat   ill*   renaUlou  of   &  tc relet  by  the  Jury  in 
her  f avor  •      Indeed,   it   ie  eo  conceded  by  eefeau-at1*  counsel* 

Butt  defencat'e   counsel   contend    t,h  ;   tht?  rules,   ae  announced 
*n  tn*   L^boy  ca»e,    (followed    in  subsequent  cases)  if  not   »pply  where 
defendant   Introduces  evi   enee  of  on  afllrafttlvo     defease,  which  is 
not  contradicted  or  explained,     Counsel  pi -in4ip«lly  rely  on  the  oaeo 
of  tfafracr  t.  Chlft^&  TracHfth,   Kffi«»   a*S   111.  left,  152,     in  «hlch  it 
ie  deoided   th^  t  v»here  evi<  «nce  of  an  affira&tive  defease,  ouch  ao 
release  or  aocar/d.  and  tatiof action*  i»  offered  Is  &  personal  injury 
cose,  and  euch  eri^enco  is  not  contradicted  or  explained,   it  ie  proper 
for  the   trial  court  to  direct  a  verdict  for  defoadaatt  even  though  all 
the  averneats  of   the  declaration  are  proved,      ■■"•  do  not   think  thnt, 
under  the   pleading*  in  the  p*-.*oettt  §**•<   the  defease   that  Feoer  suicided 
*&e  an  affirmative  one.  -iatntiff*e  deol&ratioa  charged   that  Feder 

aet  instant  death  from  "&ocld<*ntal*    injuries  received   from  a  fall  oa 
to  aa  iron  barricade*     To  this  declaration  defendant  pleaded   the  general 
loeue,  and  gave  aotioe  of   the   special  csfeuoe   that  Feder* e  death  did  aot 
result  from  "aaeid vasal"   causae  but  from  "self-destructioa*"     The  only 
is»us  was  whether  his  fall  twm  the  window  was   accidental  or   intentional. 
It  gust  have  boea  one  or  the  other.     The  allegation  in   the  notice  of 
speeial  defease   th  t  he  aet  hie  deeta  from  "eelf  destruction"   ie  sub- 
etaatially  the  snas  as   o tat lag   th  t  hie  death  did  not r osult  from 
"aeeidant&l"   causes,   and  uoea  not  state  tmy  no*  or  separate  defease* 
2a  1     ords  and     hraaee  (1914  Sd.)  p.  14  W  it  is  stated  aa  "affirmative 
defease8   Is  "a  plea  interposed  as  a  basis  for  proving   some  new  fact*" 
(   itiag  F*  V,     aita    oatractiag    o*  v.  low  York,  t*i  H.  Y*  Mfa,  351, 
353*)     In  Cotter  v*     Igath     ard  Bsak,   6?  ST.  Y*  Stta»«  30;  ,  303,  it  ia  said« 

•  uffioe  it  to  say  th  t  *h*t  the  Cade  calls  a  'defease*    la  pleadia* 
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«nd   which  we  sometimes  call   am  ■    f  firms  tire   defence, ♦    own,   by   the 
•xpre»«  words  of   the   Cede,  consist  only  of  now  matter   constituting 
o  defence,  jUe*  new  matter  which,  a.  turning   the  complaint   to  bo  true, 
conatltutee  »  defease   to  it  J   from  which  it   i©  obvious   th?  t  a  denial 
or  denials  of   the  complaint  can  bo  no  part  of   auch  defenao."      In 
ytaalito  -ml  'fagmnrtfy  ll*  ▼•  £•£»&•   **  appears  froio  the  opinion  of 
the  appellate  court  (80  111*  App*  499}    fefcai  the  action  aan   to  recover 
•n  an  acciuent   insurance  policy  for  |S#00d|    that   the  defendant  pleaded 
that  ite  liability  *as  United  by  the  terms  of  the  policy  to  the  nmeuat 
of   the  premium  paid   because  the  ineured   had  "wantonly   inflicted  upon 
himself   the   injuries  froa  which  he  died,   or  were    inflicted  upon  or 
were  received  »y  him  while   insane  J*    that  the  plaint  iff    obtained  a 
verdict  and  Jurf^aent    'or     i  ,1.5|  ant:    lama  the  appellate   court*   for 
reaeoas  atated   in  la*  iyiajaa«  affaJHaei  the  judgment,     la  the  course 
of   the  opinion  the  appelate  court   mUk   (p.   511)  is  on 

affirmative  defease*  and  must  ho  proved  by  a  preponc-.i-t.ace  of   the 
evidence.1'       The  case  was  appealed   to  the   Supreme  Court,  where  the 
judgment  of  the  appellate  court  and  of   the   trial  court  were  reversed 
aad  the  eaeo  w-r.s  remanded   (1  -  111*  496) •        In  its  opinion  the 
upreme   Court  aaid   (p.  498) (     "The  court  instructed  the  jury  that 
the  claim  the  assured  coaiitted   suicide  wns  aa  affirmative  defence, 
that  the  law  east  upoa  the  appellant  oompaay  the  harden  of  proving 
it«  aad    that  it   »tauit  prove*    it  by   ♦evitUaoe,  facts  aad  circumstances* 
oatueighiag  the   evidence  of  plaintiff   (appellee)   upon   tha  point*     In, 
this,  we   think  the  court  erred*"  ftor  referring   to  the  legal  pre- 

sumption th  t  all  men  are  possessed  of   the  lave  of  life  and  have  the 
natural  deeire   to  avoid  personal  injuries  and  death  (as  *bove  quoted), 
the  Court  continues   in,  499)*     "if   it  he  conceded   the  presumption  ia 

the  emee  at  oar  was  sufficient   to  establish,  prima  f*clo»   that  the 
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deceased   cuae   to  his  death  by  accident,   still    It  saw   cwcveUnt   for 
the  appellant  cotspacy,  uncer    its   plea   of   the  geaeral  icsuc,   to  eoabat 
thlo  point  and    introduce  any  t antimony  which  tended    to   anew   the 
loath  of   the  assured  w»a   not    tha  *  esult    of    -ccldeatel   causes,   and 
it  waa  entitled    to   the  benefit  of   7ny  and   all   teitiwony   produced   on 
behalf  of    the  plaintiff  which  had   the  like   Undone?.     There  vaa 
testimony  haying  weight   in  favor  of  and  against   the  position  of   the 
plaintiff    (appellee)    th  t  de- th  occurred  by  accident,     the  plaintiff 
waa  entitled   to  the  benefit  of   the   presumption   the      saured  did  net 
take  hia  own  life.       The  preaiuoptlon  wis  not   conclusive  but   rebuttable. 
The  question   to  be  det>:rmin  be  Jury,   froa  th*   consideration 

ef  all    the   evidence,    (the     Iftlattfl    bein;    given    the   benefit   of   the 
prcpumptlon  referred    to)  was,      I    Us*  close  of    the   tuatJagflf  ■     it 
waa  at   the  beginning,  did   the  assured    come   to   MU   d<    <h     n.ough 
eocldenta^  seani.     Tha  appellee  aeeerted    the   at   iraatlve   of   thie 
pro^oeition,   #nd   it  waa   indi^p-rnarble   to  her  right   to  recover  under 
her  declaration  her   do*  it  Ion  should  ba  supported  by  a  preponderance 
of   the   evidence.   *  *       The   inc. ruction   incorrectly   cast   the  onus 
proband,!  upon  the  Appellant.* 

Counsel  for  defendant*    ,  .ance  upon  the 

testimony  of  defend?  nt'c   principal  -witness,   "oy,  pmetic&lly  contend 
th"  t  Coy1 a  testimony  la  conclualre  of  the  fact  th' t  Fader  committed 

suicide  by  vaulting  out  of   the  window.     3ut  it   ia  eel     nettled    that 

weight   and 
the/ credibility  of   -oy*e  f  rtiaony,  ae  woll  as  th  t  of  any  other 

witness  in    tb«  c* so, were  for  tha  Jury  and  not   for  the  court.      (Villas 
9t  L%*  '"'i*****  T»  ^Inh^laan*  2*0   111.  149,  15g|  _ujprenc  Teat  of      ♦     f 
E#  *•     tensland,  105   111.     pp*  :«7,  1*1,)     The  court  could  not  properly 
assume,  upon  the  he  ring  of  def«nd^at*«  action  for  a     iect^d  veroict 
in  its  favor,   th  t  Cay's  testimony  was  true,  because  not   contradicted 
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eeceated   ct.iae   to  his  de**th  by  accident ,   etill    It  wae  competent   for 
the  appolle.il t  cocipafcy.  uncer    it*   plea   of   the  general  lK«uef    to  eonbat 
thte  point  end   Introduce  any  teetiraoay  which  tended   to  e.Uew   the 
deeth  of  the  aeeured  w*«  not   th*  i  eoult  of  <*ocitfeat*l   c^ueee.  and 
it  wae  entitled   to  the   benefit  of  ™ny  and  all  testimony  produced  on 
behalf  of   the  plaintiff  which  had   the  like   tendency*     there  wee 
testimony  having  weight   in  r'avor  of  and  against   the  position  of   the 
plaintiff   (appellee)   that  de*  th  occurred  by  accident,     the  plaintiff 
wae  entitled   to  the  bent-fit  of   the  presumption  the   assured  did  not 
take  his  own  life*       The   preauaption  wtm  net   conclusive  but  rebuttable* 
The  oootftion  to  be  «o*on»|ned  by  th%  jury*  fron  the  consideration 
of  all   the  evidence,    (the    .'iaini.ir  f  bei  eajl   &h«   b em: lit   of   the 

preeuwption  referred   to)  was,   at  the  clone  of   the  testiaony  a.     it 
woo  at   the   beginning*  did   the  assured    «ome   to  hit   ftnmfJk  khiough 
•i?£M®.»i*Jt  «*«**»♦     foe  appellee  aeaorted   the   «f  v'lrnativo  of  thit 
proposition,  end  it  waa  lndispenn*tlt   to  her  right   to  recover  under 
her  declaration  her  position  ehould  bo  eupported  by  a  preponderant* 
of   the   erldence*    *  *       The  in c ft rue 5 ion   incorrectly   cast  the  onue 
proband^  upon  the  appellant** 

Counsel  for  defendant,   placing  gprtnt  reliance  upon  the 
tefcttflwny  of  defendant* ©   principal  «ltn«ee»   Coy,  practically  contend 
that  Coy*  a  t«Etl»eny  1*  conelujLlyt  of  the  fact  th  t  Peder  cottsaitted 

suicide  by  vaulting  out  of   the  window.     But  it   ie  *el     nettled   that 

Weight   and 
the/credibility  of   -oy'o  teptiKony,   «&  k»o11  as  th  t  of  any  other 

wltneee  In   tb«  cwse.were  for  the  Jury  and  not  for  the  court*     (Vlllajp 
tf  ^coj^lalnea  v*  Jtak«l**a»  299   111*  14  9,   188 1   _u&re«e  Tent  of  *.»   cf 
!•  *•     ten  eland »  105  111.     pp*  2«T.  271.)     The  cturt  could  not  properly 
aeeune,  upon  the  he  ring  of  defendant's  notion  for  ■  directed  verdict 

in  ite  favor,   th  t  Coy'e  te&tinony  Mai  true,  be  cava  e  not   contr  dieted 
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by   the  direct   te?ti«jony   of  another      itness*      (iennsd£  *•   ffiBJ 

ioodneg,   243   111*  MO«   568*)  e  nn  not  unaware  of   the  rule,  as 

stated   in   Largen;  T.    Slog,   235    ill*   Sd4»    thai,    "where   the    tn.tiaony 

of  a  witness   la  unoontr&oietec ,  either  by  positive   testimony  or  by 

circumstances,  «ither   intrinsic  or   extrinsic.   ami   the  witness   ie  not 

tape  ached,  the   testimony  fttHMi  be  rejectee    even  by  a  jury*       But 

in  the  present   ease  w      think  there  are  circumstances*    to  be   t*ken 

we  ight   and 
into  consideration  as  be?  ring  upon  the^credisility  of   Uoy's  testimony, 

viai     his  almost  instantaneous  view  of  the   occurrence  before  Feder'g 
body  left   the  *iadov?   and   fell  out  of  eight*  the   fact   th*tl  one  half 
of   the  width  of    iiu    window  was  it   inches,   the  fact   that  the   shade-cord 
was  fseteaed    to  an  eyelet    in  the   center  of  the  window-sill,  which 
cord  i.nA  eyvlet  were  founts   undisturbed   immediately   following  the 
occurrence,   the  fact   that   there  were  finger  m&rka  acrags   the  slightly 
sloping   ill  lag  Just  outside   the  will,  -  all  tone  !■$   to   thro*  noubt 
upon  the  correctness*  of  Coy's  lot  timony   th  t   Nm "'er  vaulted  out   of   the 
. indow  by  first  placing  his  left  hand  on  the  a  ill  to  the  north  of  said 
eyelet  and  cord,  or  on  his  right  half  of   the  sill.     In  i:todolski  v. 

tone,  lac   111*  54u,  347,   the  Court  quotes  with  approval  the  language 
used   in  an  opinion   in  Andersen  v.  I  lljongren,   52  S«      «  Hep*  219,  where 
it   is  said  i      "But  a  vltness  any  be   contradicted  by   the   facts  he  states 
as  completely  as  by  direct  adverse  testimony*         court  or  jury  is  not 
bound    to  accept   it  as  true  sierely  because   there  is  no  direct  testimony 
contrs dialing   it,  where  it  contains   such  inherent  improbabilities  or 
contradictions  which  alone,  or   in  connection  with  other  circums ts.no ea 
in  evidence,    sstinfy  then  of   ite  falsity*"      (nee,  also,   -^nock  Ting  v« 
United     tates,  140  U.      •  417,  420.)     counsel  argue   Haas  because  of   the 
width  of  the  window  sill,    th*  ®idth  of   the   enelf  on  top  of   the  radiator 
which  waa   Inside  of   the   sill,  nnd  other  phy fieri   conditions  inside  the 
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»lndew»   It  would   practically  be   inpo*    ible  for  Fceer   to  hare  accidentally 
fallen  out    of   the  rindow*         md   counsel   further  argue    that   the  place 
where  Feter'a  body  was  picked  up,   according  to  Kelson's  teatlnony, 
lndioatee  strongly  th-t  ho  could  cot  bave  accidentally   f'Uca  out 
of   the  window*     Nelson  testified   to  the  effect  that,  when  ho  flrtrt 
saw  the  body,   it  wae  lying   (ae  afterwards  assertalned)  "about  10  feet 
north"   of   the  point  where   the   <m<$   of     a     plum;  line  dropped,  front  the 
middle  of    the  window  of  ret  er*e  rooa  «?ould   full    (i«e«  at  a  point  a 
little   to   the   rl^ht  of  uircctly  umtrneath  a  person  looking  down  from 
the  window;*   and  ting  VM  lying  "about  11  fo«t  away  from  the 
perpendicular  building  line."     But  Kelson's   testimony  Is  partially 
contradicted  by  th?-t  of     ech  «ho  stated    fch  t,   «hen  he  ami      einberg 
were  looking  down  frees   the  window   -tnd.  saw  the  oocy  of  *  nan  lying  on 
tbe  gritting  oyer  the   skylight,  he  notice     that  it  was  not  directly 
beneath  the  window  but  a  little  " ta   the  loft"    U.o*    to  the   south) . 
Xotwithetandlng  counsels  *    eonUauione  and  arguments,  a  majority  of 
this   court   is  of  the   opinion  th   t,   under  all   of   the  evidence  and   the 
law  of   thaw  state,   it  wae  for   the  jury,   and  not   the   tr^al  court,  to 
say  whether  Jeder  accifi- ntally  fell   out  of   the  window  or  intentionally 
vaulted   or  jumped   out  of  it* 

For   tha  reasons  indicated   the  judgment  of  the  olrouit 
court  is  reversed  and   the  cause  remanded* 
BftSftSEB  .  k;.  kmub  D  * 


oanlan,  J.,   concurs* 

jBarnee,  J*,  dissents* 


-   .:-■ 


€»o?Xc 


MKlA    %*dili  >iii    t«    tup  *tXUl 

'      it  '**i*|l 

.  «tf  incU  »a* 


%Xl4iJl4»q   si 

-f-jstftti  Mi  awiir    i#4MfJ 


It/  -  *  * 


- 


;  .f  suit  vc.hni    «tf*  &t*mi4 


if   C  *ft    *•  fc*t    twit***  \#l« 

tpw  <nu  oiuwrraa 


•  4X1 

•  9*1 


-15- 


w.  M  ties  b   M       t     .b;i»q» 

1   think   th«   court  j»rop«rly  directed  &  v#r«Uet.     There 
»a»  no  fact   la  dlepute.     To  be  *uxe,  plela&lff   introduced   eirldeaoe 
to  establish  a  griaa  I'm  If  •*»•§  but  one   lams'  becomes  so  oaly  by 
prc«unpi.lon  of   law  in  the  absence  of  say  proof  of   s.ha  physical 
circuaatnneea  theneelvo*  from  which  the  real  fact  of  either     c sic eat 
or  suicide  nust  he  deteraln&d*     But  »wch  presumption  in  rebuttable* 
hen  the   clrcuos traces  of    the  A  oath  ujwalst&k-bly  establish  the 
contrary*   It  ao  longer  Has  aay  fores*       Balsas   it  in  supported  by 
evidence  of  physical  facts   Halt  have  a  t**nd«tnoy  to  re/ute   those 
relied  upon  to  show  smleldc   there   t»  than  no  question  of  fast  left 
for  the  jury  to  determine*     The  pr*e-umptio»  cll*&»p*era« 

I  l*imtlfft  r& lying  *hally  on  the  prosuaption  of  law, 
introduced  no  evidence  of    the  ciretuassia&ces  uad*?r  which  %h«  hody 
of  the  deceased  a«mt  out  of   the  wind©*,     the  only  cv id earn*  of   ihoss 
feeto  eas  Introduced  by  defend nat  mm  there  »&«?  no  etu-mpt  to 
refute  or  contradict   then*     front  them  on«*  conclusion  only  la  possible. 
They  affirmatively  establish  a  suicide  and  there  io  nothing  inherently 
Inproba'ole  in  the  «vid--ncs  of  thea* 

lot  only  woe  there  testimony  by  one  eyasritness  that  the 
deceased  vaulted  frosa  the  window f  and  by  another  eyevsitnee*  that 
the  body  fell  in  a  position  ladle  tlag  a  leap  .♦.ad  net  a  hesdleag 
fallt  bat  the  body  was  found  to  bo  t*elv*  feet  froa  the  building 
at  a  place  directly  opposite  a  point  in  the  wall  ten  foet  froa  the 
aldcle  of  the  elndoa  froa  nhlsn  the  bo^y  fell,  thus  establishing 
at  aa  inevitable  fact  that  the  body  I  ft  the  *inde*  by  propulsive 
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feree*     Hone  woe  accounted  for  excepting  ay  defead>*aVa  leap* 
;  ueh  a  »tete  of  f*.cte  eawplwtely  excludae  MM   theory  of  an 
occidental  f#.ll  while  et&ndiagr  nosr  tho  window*  -  tho  only 
eltctrnative   theory  of  which  the   cirouMetp.neeo  in  rr Id  once  v?ould 
pcealhly  adalt.      It   is  a*4f   Inconsistent  witn  tho  lave  of  nature 
th&t  a  person  five  feet  nln&   inch*!?  tall  should »  front  aero  looo 
of  ealnnce,  wltfea«t  say  propulsive  force,  while  standing  at  a 
window   thirty- throe  inches  frew  tho   finer*1    I     I      ■  u.t  af   it  over 
o  ahelf  e.t   that  height  twelve   inoha*  «Ut(  and  n  further  extenaion 
of  about  eight  lnchae  of  wall*       ?he  center  of  gravity  would  not 
admit  of  auch  on  accident*     iven  if  he  stood  m*®,r*t  tho  Hindoo  at 
the  end  of   the  radiator  the   ea.ee  c©» clue ion  would  ho  oovloue* 
However*  there  wn»  no  proof   fcfeas  defendant  *.tood  or  ««o  plaood  in 
any  position  whereby  ho  could  have  accidentally  fallen  froa  tho 
window*     ,\n&  it  ho  had  oo  fallen  -  unlets    ho  undertook  to  stand 
on  tho  window  lease*  a  theory  not  supported  ay  any  evidence  -  ha  . 
would  have  gone  out  of  the  window  he***   first  end  not  feet  first* 
aa  ehown  ay  the   undisputed  proof*  ant,   tho  body  eouli    not  in  any 
event  have  be  n  carried  in  l%*  vescent  to  the  place  it  landed 
without  propuliivf   fora«i»  *nd  cent*   is  accounted  for  in  tho   theory 
of  an  accident* 

Neither  theao  nhyaleal  f**«ta  nor  the  crealblULfcf  of  the 
witnesses   la   In  aayviee  brought,   in  v,tte«vion   bj    mytWAI   in   tho 
record.     Her  la  tha  evidence  on  anion  tho  prima  facie  ease  roata 
lncoapatitolo  with  the  ondleputed  physical  facte*     they  rendered 
the  conclusion  of  suicide  irresistible  and  left  no  alternative  theory 
of  fact  for  submission  to  tho  Jury*     4  directed  verdict i   therefore* 
In  no  wlae  conflicted  with  the  principles  on  -*ftich  tho  author  it iea 
cited  in  tho  opinion  are  founded* 
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MB.  j  .     I  nra  ju  tic.    kiii&u&i  I-Xiv 


.ember  N|  1  26,    wh«  defendant   company   lesued   an 
insurance  policy  to  Harry    >d»r,  therein  it  promised    to  pay  QlOfOOO 
to  plaintiff    (wife  of  assured)  &e  beneficiary,    in   the  event   that 
he   should   sustain  bodily    injuries,   abused  dir    ;.tly  and    solely  by 
accidental  me  rob  and  which  should  result    in   lessee  late  death*      It 
contained   a  provision   th^it   •'this   insurance  does  not   cover  suicide 
or  any  attempt   thereat,   eane   or   insane.*     On  the  morning  of  October 
15,   1926,   the  aeaured   either  accidentally  fell  frcm,   or  intentionally 
Jumped  out  of,   the  window  of  his  private  buelneea  office  on  the 
11th  floor  of   the  wonway  3ail  ing,   Chicago,  on  to  an  iron  screen 
above  n   skylight   in  the    interior  court  of   the   building,   attti  waa 
instantly  killed.       n  February  3,  1927,  plaintiff  brought  suit  upon 
the  policy,  and  alleged, inter  alia,   in  her  amended  declaration  tmttt  on 
the  dsy  Mentioned   the  assured  set   lnsttsnt  depth  from  accidental   in- 
juries received   by  him  from  a  f*tll   upon  en  iron  barricade.     To  thio 
declaration  defendant   filet;   »  pie*,  of   the  general  ia^ue  end  ubvc  notice 
©f   special  defense*,   one  of  ^hich  M  ■latatf  was   th~>t  the.   assured 
did  not  revrivo  bortily  injuries,   or   come   to  hie  dtth,  by  accidental 
mesne,      a  trial  was  had   in  January,   192a,  md   it  «m   c&nacieA  by 


'5£u  .£. 


OfftI 

IMfl 


, 


'.-.vij   bJ  <$ila  doijf*  ana  mum  rBJa»fti»»« 

.    ,Mti?X   ,AX 

«»«19«  tH»tl   »«  ■ 

.  •-      .  .       :       .    .  •.;■      ■:.     :      r.    .    :.-:;■■     ;t- X    '■■■  <  ■        '  .  .  j:    .    ..     •■  •'.  ie 

•    ,.:  ■-  J   '.:...,  :  .,      ■.,       .,     :  ■       .:  ■■        .'■.;;" 

Oft  #j«(J   no£?<>?  -X^o   b»kaw»r   »a*i  fli    t^U&..  $*!£*  bai   ♦  x»Ho^    &rtJ 

.'flog    ftjau     "iq    •*»!< 
**:*  ;.•  «q«    *• 

X*  '  « 

Yi*  kk^MHi  ■««  <i   ur-'i  .MWX  .rtAircul  81  tea*  &•«  X«lti  A     .  tc    « 


-2- 

defendAnt   that    the   policy   (intro  uo««S    in   evlcence)  *as   in  full 

force   -snd   of  fee.  If    time    the   *u»aur<;d  met  his  death  and    that 

due   notice  and   prod    of   dbmth  had  besn  given.      Plaintiff  contended 

that   the   assured*  a  de^th  wee   the    result   of  nccitent,   .solely  end 

independently  of  all  other  causes,  &nd  defendant  contencoe    th/  t 

he  had  committed   suicide •        i'lnint.iff  was  a  witness   in  her  own 

behalf  and   she   called   fire  other  vltneesos.         he  also   Introduced 

without  objection  certain  phonograph?,   come   shewing   -he  Interior 

court  of   the  building  and  certain  windows*  and  others  shoeing  the 

Interior  r«rrang«ment   of  Coder's  off  ice »  etc.        At   the  conclusion  of 

her   case   the  court  dsnied   defendsnt1®  notion  for  a  directed  verdict 

In  lta  favor.     Defeats  vnt  cilled   five  wltnoneee  and  all  were  examined 

and  cross-examined.     Plaintiff  did  not  introduce  any  further  evidence 

In  rebuttal.       t   the  conclusion  of  all  the  evidence*  on  defendant's 

notion*   th*  court   instructed   the  Jury  to  return  a  verdict  finding 

the   issues  In   its  favor*   and   a  Judgment  for  costs  was   entered  against 

plaintiff*       he   seeks  by   this  writ  of  error  to  reverse  the  Judgment. 

the   sole  question  for  our  determination  is*  whether   the 

court  at   the  close  of  .ill   the   evidence  err*d   in  peremptorily  instructing 

the  Jury  to  return  a  verdict  in  * ef end  ami*  a  favor  and  in  entering  the 

Judgment.       ft«r  reviewing   the  evidence*  a  majority  of   this  court  has 

reached   the   s^me  conclusion  U  in  the  tmnt  of  Feder  v.  Jew  York  Lift 

Insurance  Co.      (Ho.  32,777,  opinion  this  day  filed),  in  which  the 

sime  question  v&&  involvcu ,  pertaining   to  the   same  occurrence,  on 

soneahat  similar  policies,  and    in   *hich  tha   evidence  was   BUbetnntlally 

the  s-isw.     It  was  there  held  in  eub&temec   that  under  the  evidence 

•'.ho  la*   the  court  erred   In  giving  such  a  peremptory  instruction 
for   the  defendant  at   the  close  of  all   the   evidence.  For   the  r easons 
ste.ted   in  th*,t  opinion  the  Judgment   in   the  present   cause  is  reversed 
and   the  cause  remanded.  H  -,  m  wHWeW, 

i-oanlan,  j.t  concurs. 
Barnes*  J.,  dissents* 
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ft*.  PRKSXDI13  JVofttH  Y  »  ZJ\  ?S  0PX*1O»  OF  T«£  COURT. 

In  a  fourth  class   cootr.net  action,   tried  without  t*  Jury 
and  based  upon  paragraph  4   of  a  "Fraud  Bond"   issued  by  cefea&%at 
for  too  period  of  one  ye&r  from  Jfov  ember  X,  1927,   there  was  a 
finding  and  Judgment  against  defendant  in  the  sum  of  ^134,  and 
this  appeal  followed.     - laintif f a   (appellees)  have  not  entered 
their  appeir.nce   or  filed  a  Brief   in   this  court. 

By  said  paragraph  of    the  bond   defendant  agreed  during 
•aid  period    to  indemnify  plaintiffs,  who  were  engaged  in  conducting 
a  restaurant  buelnsss  in  Chicago,  at  Ho.  2123     est     ivislou  street 
(referred  to  in  the  bond  as   the  "promises* ), 

"against  lose  or  losses,  not  execedln.  in  the 

aggregate,   of  money  or  personal  property,    including 
nerchandise,   of    the  eoligee      (plaintiffs),    through 
robbery  or  holcup,  accompanied  by  violence  or  threat  of 
violence,  of   the   ooligee,  ©r  *ay  of   the  obligee's  employes, 
Ja^h^^ransjportigg,  suoh  money  or   rroperty  of  the  obligee 
1«  9?  froa_s»id_j^rejBi4et  within  ten  (10)  miles  thereof.* 

In  their  statement  of  claim  plaintiffs  alleged   that  on 
February  19,  1923,  Morris     ehw*rta,  while  having  in  his  possession 
the   sum  of  *134   (toeing   the  proce  do  of  receipts  of   said  restaurant 
business),   and  wnllt     transporting  such  money  to  and  from  said 
premises  within  ten  miles  thereof,  «**  held  up  by  an  Individual. 
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armed  with  a  dangerous  weapon,  «ho  violently  and  by  f ore*    took  said 
sua  of  mmey  from  said     chwartsi  and    th  t,  by  reason  thereof, 
defendant   became  obligated   to   indemnify   plaintiffs   in  said    *um 
under   the   terms  of  the  bond,  but  has  failed   and   refused   so  to  do* 

In  its  affidavit  of  merits  defendant,  while  admitting  the 
execution  of   the  bond  And   thr.t  it  was  in  foree  on  February  19,   1928, 
denied   that  plaintiffs  on  that  day  had   suffered   the  loss  of  $134,  or 
of  any  other  sua,   through  robbery  accompanied  by  violence,  while 
transporting  money  to  or  from  a* id   premises,  as  charged. 

Plaintiffs'    cnl>    witness  was  Morris     chwarta ,      ,t   the 
conclusion  of  hie   testimony  defendant  moved   for  &  directed  verdict 
in   its  favor  but   the-  potion  was  denied*     defendant  did   not   introduce 
<<ny  evidence  and,   thereupon,    the  court  entered   the  finding  and 
judgment  »■  stated* 

From     ehwsrts's  testimony  i-  cue*  not  nmmtmff   that,   on 

the  night  he   claimed  he  »-.»  roboed,  he  was  engaged   in  "transporting* 

any  money  or  property  of   the  plaintiffs     to  or  from  the  premises, 

or   in  connection  with  plaintiffs'   restaurant  business*     His  testimony 

was   to  the  effect   that  after  closing  the  restaurant,  about  10  or 

10 13     o'clock  p.  m«,  he  went  to  the  uuraboldt  CdBTee     hop,  a  short 

distance  away  on  the  same   street,   "just  to  enjoy  agrself  for   the 

rest  of   the  evening |"    th-t  said  ehop  Is  a  pi?  ce  where  coffee  and 

sandwiches  are  served  and  patrons  play  "pinochle  and   other  card 

games | "    th&t  after  watching  others  play  cards  for  a  considerable 

time  he  left   to  go  to  his  home,  and   that  while  on  his  way  home  the 

claimed  robbery  occurred.       e  do  not   think  that,  under  the  terms  of 

the  bone,  he   is  entitled    to  recover  of  defendant  the  amount  of  his 

loss,    as   claimed*    T^e    judgment  must   be    reversed , with  a  finding   of 
fact*  REVERSED  TCITH  FIHDIITG   OF  FACT. 

Scanlan   and  Barnes,   JJ.,    concur. 
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32875 

TOBgN   Of  FACT. 


Wo  find  a«  us  uUlaat«  fact   that  on  ths  nitvht  ef  the 
claimed  roooery  Merrie  : ehaorts  wR»  not  engage   in  transporting 
any  aoncy  of   the  plaintiff©   to  or  free  tat  prewUee  i?h*re  their 
restaurant  business  was  eoruiuot*  <3. 
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HAitRY  T.  VUTlt£X>a}£  ct  tl.p 
Complainants, 

MYOTIC  WCRJCERS  OF  TH£  NBI 
et   al., 

lefencani,e. 


KYsnc  « CRxnts  oy  thy. 

( cross- complainant ) . 

ill— I  § 

v, 

HARRY  T.   VISNKMi.   et   al., 
(orese-defend&nts) , 

ppeliees. 


*T.  JUf.TlJ.    ftAJBSB  USUI  ofxvxqv  o?  ?ss  CO 


AJV2AL  JfcOJ* 

CtKOOIT   CQUP-T, 
COOK  COUSTY. 


This  is  an  appeal  from  an  order  dismissing  the  crosa-bill 
of  complaint  herein. 

The   original  bill  was  filed  January  28,  1927*  and  answered 
March  11  >  1927.  by  cross- complainant  am   other  eefend&nt*.     On  April 
26*  1927*  cross- complainant  filed   its  cross-bill,   and  a  temporary 
injunction  prayed  for  therein  was  granted  hay  lo,  1927.     On  the  asjae 
day  the  court  dissolved  a  tensor ary  injunction  entered  February  2* 
1927,   on  the  hill         On   *ugust  5,  1927,  the  cross-bill  waa  taken  as 
confessed  against  complainants  in  the  original  bill,  the  order 
reciting  that  they  had  failed   to  comply  with  the  rule  on  then  entered 
hay  31,  1927,   to  pleed    to  the   crosa-olll,  and   that   they  were  in 
default  for  failure    to  except,   r<©mur,  plead   or  answer  to  th*  cross- 
bill •     On  the   seme  &&y  the  cross-bill  was   taken  as  confessed 
against  certain  of   the   other  eo-cross-dsfend&nts   («m#  *ere  not 
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parties  to  the  original  bill}  who  were  serwe«s  with  summons  to  the 

prerious  June  tern  and  wore  c*ef  suited  for  failure  to  except,  ofcmur, 

plead  or  answer   to  the   cross-bill* 

Ob     uguet  ld»  1$>27,   the   complainants  in  the   original  bill 

filee   their  ro-c&iled  "special  appearance*   aim  &  notion  for  the 

alleged  purposes  of  dissolving  the  injunction  entered  anesr  the 

croes-blll  and  dlsiaisaing   the  croae-blU  on  the  ground  a   that  it  wee 

not  germane  to  the  original  bill,   that  the  croee-defendsjtts  other 

than  the  original  complainants;  vera  net  parties  te  the  original 

bill,  and   Ifcet   the  relief   sought   in  the   croes-blll  was  not  remotely  or 
indirectly 
^Involve*   in  the  relies*  sought  in  the  original  bill.     Oa  the  eaite 

day  a  like   "special  ojSJt.g|gli#*   ane  motion  for   the   same  purposes 

was      filed  by  all  of  the  oroee-cefendante  other  than  *.hoo«  she  were 

complainants  in  the  original  bill* 

these  set  lone  do  not  appear   to  have  been  brought  before 
the  court  for  oonelderstion  until     pril  6,  .192t#  whan  the  order 
appealed  fron  wao  entered  dismissing  the  eroea-biU  ae  not  germane 
to  the  original  bill* 

In  the  Tie*  we   take  of   the   reeero   it   ie  unnecessary  te 
eet  forth  or  ditcuee  the   issues  raised  by  either   the  original  bill 
or  the  cross-bill,     the   simple  tjuestion  pre&entec    is  whether  the 
court  wae  warranted  in  dismissing   the  crosi-blll  upon  said  special 
appearances  and  mot lone. 

As  said  in  L»  It  >.  R.  3*  Co.  w.   Industrial  B«ave»  2'62  111. 
136,  141i     **  special  appearance  Hsel   be  for  the  purpose  cf  urging 
Jurisdictional  objections,   only,  ana   it  must  b<j   confined   to  a  denial 
of  Jurisdiction.       Am  a,  pearanee   fe»   **T  other  purpose  than  to 

Question  the   jurisdiction  of    the  court  is  general.      (Xicnolos.  ▼• 
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PoopXe,   XCo  III.  &CJ2|   rraafcXia  Lifeline.   Co.  v.   Ulckaoa>    197   id* 
XX7.)» 

It   is  cXear   thnt  »&id   ao-called   special  appearances 
presented  no  juried I cilonal  objection*     The   cross-bill  wna  cisaiesed 
eolely  on  the  ground   that  it  wp.s  not  ceraane  fee  the   originai  bill* 
Of  course   that  w<ae  not  a   Jurisdictional  question,  end   the  proper 
tiae  to  raise  it  by  vhose  ero*t-<ef end ante  of  whoa  the   court  had 
eequirec   jur ieeiction  -hum  before    the   troc»-biXl  wee   taken  a*  eon- 
fested*     Thereafter   uhe  proper  procedure  for   thea  was  firet  to  nak 
th.->t   the   orrier  defaulting  thea  be  vacated    if   there  o?»»  any  good 
re&eon  therefor*     But  they  eould  not  re-enter  the  oaoo  by  special 
appearance  and   hrsvc   the  bill*  vhich  Red  been  duXj   when  ae  con- 
fessed against    them,   itaa^tftfi  o^  non-juri^diotioa&X  grounds* 

As  to  the   other  cross-defendant  a  who  Joined   in  a^id  apeoial 
appearance  with  those  not  parties   to  the  original  bill*  it  does  not 
appear  that   the  court  had  previousXy  ac<iuir&c  Jurisdiction  of  thea. 
Bat  whatever  aay  be   their  status  in  the   amof   frea  entering  an  appear* 
ance  that  raised  no  Jurisdictional  question*    they  m  no  aore 
entitled   to  raise  undtr  a  speeiai  appearance   the  question  whether 
the   cross-bill   wg,«  germane   to   the  original  bill   lium  the  other 
crooo*daf end ants*     The  limit*  i. ions  of  a  apeoial  a-p?*ar*noe  precluded 
&ny  of   thejB  froa  entering  it  for  that  purpose,   and  hence   the   cross- 
bill was  wrongfully  disaieeed. 

'hot her  the  croea-bill   is  gera»n*  to  the  original  bill  is 
not  bfore  ua  for  consideration.     ffor  are   the  acrito  of  either  bill 
brought  before  uo  an  this  appeal* 

'■ppelleee   otnte   that  ao  a  aattar  of  fact  the  bill  was  argued 
and   dismissed  on  Che   theory  that  a  by-law   of  erosa-coapX&in&nt * 
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*hl<sh  lt#  eroo^-bili   sought    to  tettiorc'i,   KM   invalid   tu*»   vote,     i*ft©y 
cannot.  b«  haard  to  tfiapute    the   or<Ur,  Tlijffcj   as  to  thit  ground  for 
ulftt&issal  vpaoks  for  lt»«lf,  a«d    *xprs*ely   »t*tee  as   th*  ground 
therofor   t»»t   caw  «r  roa-s-bili    lo  not  geraiana   to  th*   original  will. 

the  order  dioMlisl&g   turn   arooo-oill   -ill,   therefore,  oo 
reversed* 

3ridley#     .  J»,  and     c&xtian,  9*$  aa*a«2» 


Xfiti."*      .  isl\*v  tftVftl    •  3    til  r 

»«1  taftM»«a  *M  ©  I   art*   ntunaiii  ®i   tors***;  stf  4*a*we 
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0OKLQI  A.  RAMSAY,  } 

adjainiGtrntor,  etc.,  } 

Appellee,  )        APPEAL  FROM  CIRCUIT   CQC 

▼  •  )  COO*  COCHTT» 

CITY  OV  0,  ) 

Apptll&nt •  ) 

MR.  JOSTICK  MAttR:}   MWMHBI  IBS  Oi»I3I<Hr  OF  TMS   COURT. 

This  appeal  is  from  a  judgment  entered   on  a  verdict  for 
45,000  in  a  suit  brought  untfsr  the   injuries     ct  to  recover  d&nages 
for  wrongfully  e   us  in  h  of  one      illioitt  H.  Bardnn. 

The  declaration  is  in  t«o  counts.     The  first  count  charges 
negligence  in  the  swintenance  of  a   street  paveiseafc*       the  second 
count   is  preeioated   on  the        ilure  and  neglect  of   the  city  of 
Chicago  to  construct  and  provide  a  barricade,  fence  or  other 
protection  eg'<ia*t   running  off  the  highway  into  a  deep  citch  along 
its  eids. 

The  accident  occurred   on  Lincoln  avenue,  Chicago,  ^hich 
runs  in  a  northwesterly  direction  tov&ras  $il*e  Center,  he fore  dark 
in   the  evening  of  July  £e,  lwlV,  about  tv     feet  northwesterly  fro* 
where  esid  avenue  crosses  a  canal.     aetween  the  bridge  at  the  crossing 
and   the  place  of    the   accident,  anc?  for  about   three -fourths  of  ■  nils, 
the  paved  part  of   the  etreet,  which  covered  about  13  or  20  feet  of 
its  width,  was  full  of  holes  of  various  slsee  so  that  in  gone  places, 
as  testlflec    to  and  a»  indicated  by   uhe  course  of  travel  on  the   street 
itself,   the  vehicles  went   in  a  slgsag  course   to  avoid   the  holes, 
parti eularly  so  at  the   point  of   the  accident.     Ther*   the  course  of 
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travel   towards  Silee  Center  veered   to  the  left  tide  of  the  pavement 
to  avoid   some  l**rge  holes  ob  and  extending  from  it«  right   side  to 
or  poat  the  otntsr  of  the  street  vhleh,  according  to  the  evidenoe, 
vers  between  t«e  and  five  feet  in  length  or  width  and  fro*  an  inch 
and  a  half   to   thre<»   inohs  »  In  d*pth.     There  were  also  smaller  holes 
on  the  l«f t  side  of   the   street  ovsr  which  the  oar  bumped  a®  Berdan 
steered  it  to  the  left  to  avoid   theiit   larger  holes,      la  Mi  doing  the 
left  wheels  of  his  oar  r.m  for  i«uv«]tr  In  the   soft  dirt  and  weeds 
along;  its  edge*  and  then  into  the  'itch  in  question.     The  ditch 
was  frost  fire  to  ei&ht  feet  deep*  and  sloped  almost  abruptly  from 

nsar  the  edge  of   the  pavement*  most  of  the  witnesses  fixing  it  at 

therefrom* 
a  few  inche&/     It  was  uncontradicted  that  the  ditoh  was  filled  with 

weeds  that  gre*  up  eloee   to  the  paw ©went   to  the  height  of  five  or 

six  feet  so  that   the1  ditch  Ml  obscure*    from  the  vision  of  those 

driving  along  the  road* 

Plaintiff's  witness  to  the  aeoit #nt  and   the  manner  of 
driving  the  oar  was  a  young  woman  who  was  sitting  en   the   seat  between 
Serdan  and  another  man*     The  oar  went  down  into  the  ditoh  and  turned 
over.     Berdnn  vm  feammm  %o  the  hospital  in  an  unconscious  condition 
and  i|«d   the    some  night*     Up   to  that   time  he  had   seen  in  perfeot 
health*     This  young  woman  ana  a  man,  who  was  ml  the  Or logo  and 
testified  for  defendant*  voire  the  only  eyewitnesses  of  the  accident* 
The  other  occupant  of   the  ear  was  dead  at   the   time  of   the  trial* 

It  is  urged  that  the  verciot  and  judgment  are  against  the 
manifest  weight  of  the  «vlc«nee*     In  this  contention  ws  cannot  concur. 
o  far  as  it  hears  on  the  question  of  negligence  it  shows  that  the 
street  had  been  in  the  condition  described  for  over  a  year*  of  which 
the   city  had  due  notice*  and   tended    to  show   that  the  ditoh  constituted 
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a  hidden  danger  contiguous  to  the   street  and  that  in  ho  effort  to 
avoid   the  huauookfl  mkj  holee  in  (.he   street  the  oar  left  or  was 
thrown  off  the  paveaent   eo  th»t   its  left  wheels  ran  on  the   soft 
dirt  and  unseen  slope     long   the   si<U   thereof »   thus  causing   the 
oar  to  get  b<?yonc   thv  control  of  the  driver  ana   to  veer  off  into 
the  ditch*     .  iitle   there  w*s   contradictory  evidence  as  to  the  speed 
th«  oar  «M  driven*   plaiBwlff*o  witness  spying  about  IS   to  &0 
ail«s  an  hour*  and  d»fend**nt*s  witness*  between  43  sk-   50  alios  an 
hour*   it  left  the  question  of  fact  and  the  credibility  of  the  wit- 
nesses for   che  jury  to  determine*        If  the  Jury  believed   plaintiff* s 
witness  we  cannot  say  emmt  the  testimony  &«  to  speed  or  manner  of 
driving  indicated  »  want  of  oi*dinnry  oare  or  constituted  negligence 
under  the  ciretmstancea* 

It  vaa  alee  a  question  for  the  jury  to  say  whether  or 
not  it  was  negligence  for  th*   city  MMIot  such  circumstances  not 
to  construct  a  barrier  or  fence   Usftl  would  prevent  vehicles  from 
going  into   s  filtch  of  that  ca-rrcter  which  cane  close  to  the  pavement 
and  w*t  obscured  front  the  sl.h;  if  users  of  tho  street  by  a  high 
growth  of  weeds* 

It  is  also  urged  In  th«  absence  of  direct  proof   that 
plaintiff's  intestate  was  in  the  exerelac   of   ordinary  care   or   that 
his  death  was  eausod  by  the  Injuries  ho   then  received*  the  court 
should  have  allowed  defendant's  motion  for  a  directed  verdict  of 
net  guilty.     •*«  think  the  testimony  of  the  passenger   In  the  oar 
as  to   the  decedent's*  manner  of  driving  tended    to  show  the  exercise 
of   ordinary  oare*  and   the  fact  that  the  decedent*  who  was  in  perfect 
health  up  to  that  time  and  was  taken  In  an  unconscious  state  from 
thers   to  a  hospital  and  tUti   MM   MOM  night*   supports  a  reasonable 
inference  thwt  his  c e*th  resulted  from  the  accident. 
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Co&plaint  is  amde  of  a  peremptory  inn  true  t  ion  to  find 
defendant  guilty  if  the  Jury  believed  from  a  preponderance  of  the 
evidence  that  e*id  Berdan  loot  hie  life  by  and  through  the  wrongful 
net*  negligence  and  d  ef ault  of  defendant  Me>a  charged  in  the 
declaration*"  etc*  The  basic  of  this  contention  ie  that  the 
instruction  nust  be  considered  as  if  it  copied  the  averments  of 
each  count  of  the  declaration  concerning  the  negligence  alleged* 
and  that  the  second  count  In  charging  that  It  was  the  duty  of 
defendant  to  construct «  keep  and  maintain  a  fence  or  barricade 
along  aaid  roadbed  to  keep  automobile*  from  running  off  the  drive- 
way into  the  ditch*  imposes  a  greater  duty  upon  defendant  timn  re- 
quired by  law*  But  the  pleaded  facta  in  the  second  count  upon 
which  the  alleged  cuty  ie  predicated*  stated  a  e.u$e  of  action*  in 
our  opinion*  and  defendant  did  not  demur  thereto* 

It  is  eaid  in  t*la&hflelds  Encyclopedia  of  Law*  Vol*  3* 

p.  SlSlt 

*A  municipality  is  bound    to  provide  barriers  or  guards 
where  the  street   itself  is  unsafe  for  travel  by  reason  of  the 
presence  or  the  close  proximity  of  excavations*  embankments  * 
deep  eater*  ar  other  pitfalls  cr  d ringers*     the  duty  of  a 
municipality  therefore  extends  to  d  mgereue  planes  near  the 
traveled  portion  of  a  highway*   although  outside  of  lt|  the 
true  test  of   the  necessity  of  erecting  barrier  a  to  make  a 


way  safe  for  travelers  being  not  whether  the  dangerous  place  to 
be  guarded  against   is  outside  the  highway  or     aether  some  small 
etrlp  of  ground  net  included  in  the  way  must  be  traversed    in 
reaching   the  dangerous  place*  but  whether  there  ie   such  a  risk 
of  the   traveler*  using  ordinary  care  in  passing  along  the  street* 
of  be lav  thrown  or  r  11  tag  into  the  dangerous  place*  that  a 
railing  is  a  result* ite    to  stake   the  »ay  itself   snfe  and   convenient* 
And  whatever  raay  b*    the  «*idth  *nd   suitability  of   the   apace 
actually  occupied   %a  »  tr^teled   track  of  n  highway*    there  may 
exist  defect*  or  obstructions   outside   the   traveled   track  so 
connected  with  it  ae  to  render   the  highway  not  re^onaoly  safe 
for  travel*  ee  an  unguarded  dlteh  at   the  elde   of   the  road, 
which  la   two  feet  wide  and   almost  as  deep**      (Bee  alec 
Corpus  Juris*  1034.) 

this  doctrine  was  adhered   to  in  City  of  Chicago  v.  Baker,  »5  111. 

pp.  413*  where  many  pertinent  authorities  are  cited*     The  ease  was 
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afflraod  la  198  111 »  54.       The  eecond   count,   lo  our  opinion,  et&tee 
•  eMiae  of  action  in  com  orally  with  thia  theory  of  lair,  end  there- 
fore too  question  for  the  jury  to  dutwraia*  was  whether  the  proof 
sustained  the  alleged  facte  upon  *hioh  it  was  predicated.     (City  of 
Chioftffff  v.  Belter.,  198  111,  54.)       Bren  if »  therefore,  an  contended, 
the  second   oouat  may  be  read  Into  the  instruct  ion  that  f&ot  would 
aot  reader  it  erroneous*   predicated,  *e  it  le,  oa  a  stat*  of  f«&cte 
that  would  reader   the  city  liable  for  d<?at&ge«« 

we   think  the  judgs&at  ehouid  be  «Xfir«ed. 

afiWMHIi 

Sridley,  .?.  J.,  and     o^alan,  ?•,   concur. 
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JOHH  J.  JARKK,  Jr., 

Appellee, 
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I        AiVEU,  7RCM.  MarXCIPAL 
COU  HZOAflt, 


MB.   Jtf  UWn  BRUI  -.E   OPXSIQff  Of  TKS  00U7  .  . 

Thie  ie  an  appeal  from  the   finding  and  judgment  of  the 
court  for  IliUeM  agnlnat  defendant   In  e   Mil  brought   to  recover 
hack  euch  Mi   paid   by  phlntlff   t0  defendant  aa  cemfcieeien*  to 
procure  two  loans  to  be  eecured  by  mortgage  on  an  apartment   building 
which  plaintiff,  or  hie  wife,  wae  about  to  pureha.e. 

The  eta  tenant  of  claim  u  predicted  on  two  groundef   (l) 
that  the  loan*  fr  which  plaintiff  paid  eueh  Mi  aa  commission, 
were  never  coneummated   and  accepted,  and   the  cession*  were  paid 
upen  the  nierepresentotien  that  the  loan,  had  been  «ec«red  and   that 
the  money  wa.  available,  and   (2)    tmat  in  violation  of   it.  contract 
of  employment  to  eerre  plaintiff  for  compen.ation,  defendant,  without 
Plaintiff •.  knowledge  or  concent,  agreed  with  other  partie.  for 
commlaeions. 

la  its  affUaTit  cf  merit,  defendant  .omit,  it  was  employed 
•y  Plaintiff  ae  broker,  and  allege*   fee*  ae  cuch  it  «a«e  diligent 
•ff«.  to  obtain  the  loan*  on  ;he  term,  and  condition.  *et  forth  in 
the  etate-nt  of  claim,  and  die  obtain  them  upon  such  tarne  -  the 
firet  mortgage  loan  of  Sl.TB.ooo  fr0n  the  *..,«    mericaa     t*te  Bank, 
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.  »»*rfOTX^  »4    ttffttfa  «jt»   «#*!»  til  a«Iq  aoltf* 

U/   *»i»«*j'  aw   ^'jJ^n  **  *tu£o  "io  *«*ata#«Ja  M 

•aoiaalauao*  a*  aatub  ftana  M*q  oJtdw  -ial  aaaeX  •**    J  art  J 

bi*4  vx*»«?  »isoi-jal«fflo»  »*t*  bfta  tbaJqnoo*  M«  boiaaasvaaoa  taraa  e*w» 

te&i  baa  b»?soo«  «»a«*  b*4  aanoX   a«U  ****»  aoliaJaaaatqatala  tat*  aw 

JoavJaea  s*i   tea  ■'-•»   (R)    :hi«  <aXdoXt«TA  ta*  Tjaao*  ad* 

itfonJlw  ,;c.i^wU&   « m>i  J aajftJ*i«t;  kJaiaXo.  eft**   of   Jm>tfr;oi<i>«#   *© 

kf«af  ***#©  iUlw  b**-*^  ,jnft*ro:»  *©   aadaXaoaai  u ■  v.jLJoltflq 

.  sn*X*ai«aaaa 
saxoXajM  a#rv  #1  aJ  aJitaa  to  *Jfc*  *3l   aX 

*a*&ili      ttSmm  #J  rfova   a*  J  -sM   aoaaXX**  boa  ,*aioi«*  »j»    mja*«X%  x* 
at  *»?•*  **«  «m»l*lfeaoo  bfta  aanta*  o4*  ao  aoaoX  oiU   alattfo  a  J  **totta 
arfJ   -  oate*  Hair*  aoo,*  aoiiJ  niMile  tt>   $* 
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and   the   second  mortgage  loan  of  $27,500  froa  the   Realty  wo*u»eroial 
S>.  finance   Uo.»   Inc.  j   thai  the  sicney  w»*  available ;   that  defendant 
mt   Co  obtain  the  commission  ©a   th©   flr&t  loan  froa  the  lender*  and 
the   sum  of  1 1*18 •  00  froa  plaintiff  as  a  eosjKjlertion  for  procuring  said 
second  mortgage  loan- 

Appellant  urg«s   tmmt  plaintiff  undertook  to  prove  a 
different  cause  of   action  froa  fca*.t   get  forth  in  the  eta  temerst  of 
claim*     W«  do  not  so  view   the  record,  nor  was  there  rtaj  question 
of  variance  raised  st  the    trial  $ 

The  real  question  presented   on  the  record  is  whether  the 
court* s  finding  is  against  the  weight  of  the  evidence.     N  ftrs  not 
prepared  to  say  th?  t  it  is*     To  ®ome  extent   it  turns  upon  the 
credibility  of   the  witnesses,   to  determine   #hieh  the  court  was  in 
a  auch  better    position   than  we   are* 

We  are  unable   to  reconcile  wife*  seme  of   the  doevmeatary 
evidence  defendant* i  claim  that  plaintiff  was  net   to  pay  it  m 
ooaaiseion  upon  procuring  the  f ir»t  mortgage  loan  hut  tins  to  pay 
the   entire  sua  of  $1^12*50  for  obtaining  the  second  mortgage  loan* 

The  application  for  the  first  mortgage  loam  of  $125, GOO 
was  datcl    -vpril  §«  1927.      it  mace  no  exprese  provision  for  payment 
of  a  commission  to  defendant .     J?or  doe?»   the   avidence   indicate  any 
definite  arrangement   therefor  in  preliminary  verbal  aegetiKtioaa 
which  resulted  in  defendant's  submission  of  ft  written  proposition, 
dated   March  10,  1927,   to   the  K&epar     mericRU     ta.te   Bank  for  a  loan 
of  1125,000  on  the  property  in  question*         hile  the  usual  preliminary 
steps   to  placing  such  a  lean  were   in  progress,  plaintiff  concluded 
that  he  would  require  an  Additional  amount   to  consummate  hie  deal, 
and  signed  an  application  on  May  l«  1927,  for  a  second  mortgage  loan 
of    '27,500  which  eae  submitted  by  defendant   to   said  Eealty  Comae  re  ial 
A  Finance  »o. 


•ft. 

lAl»t«o»w-  t*£*o*  *tf«  im*  to  a  >©X  ©$«9*ioa  bM»N  ©if*  fefl« 

JofjimaldA  .t*4*   i*ld^lijvy«  o«v  xoaoa  wii   iodJ   i.e  vaiioait  * 

AS*  ,»fc«»X   oifJ    *oil    «w  iX   #«iJE*t   »rf*    ctt»   nolotilOMOO   Mli  al*.'*©   ol    •«« 

ftl«o  s«X?vo«ic  »*m»  «  «#  tiltlolq  «o -j j  ue«ti$I$  *0  «re  Mi 

•A»oX   •*o^-rca  •*»*»• 
«  ©TO*zv  finSxw  lq   tatU   009*11  toaXXoqffA 

*©  3a*m***t»   *d:  «i  Aitel  *»o  s*AS  «*Vt  Mlfo*    *©  oowoo  iflfttnil 
a»XfooJ>o  pi  »*«jU  o«*  inn  ilmil  orf*   v«xt  »«   Joa  ofc  ©W     *«!«!• 

•fit  twi*#iS#  ©X  **©«ot:  tuM  a©   feela»©»*a,  mUiwp  .f.i»-x  adT 

iMWMfl  ©4V    tc    Srfjtls*   WfJ    4©ttlogA  «i   &al©fllt   ©*#**•©* 
OrfJ    ftOffJJ    •  JTXBJ    11     JBOfX©    (MM    o"/'       t«i    11    J/UfJ    \*©    ©*     l?©"!*©©*©. 
al   »*©'   3"itntt   *&}   Attlitw    Mtw«f  ...■*«   «j(4    1©   * 

«»va   »o  »:i.,'   rtoiiiac^    s©$#©©*  4©tox  o 
\?*fs©©ar©«©  «tft  to  iwi  rf*l*   »lt*w  *tw  «i«  •« 

«  41  -£?e   t».;   Jen  ©a*   ttltJlftaXf  imCJ  alol©   »'nt«*a©l©©  »»wMn 

\nq  Qt  •**    *tftf  aaoi  *j»o£4iojg  #o*ll  o*J   *«i i&^c-i<i  a*©*  i?©1.*Xism©o 

.rtjBcX   s^4i£/.~  ?OM   Mil   aaloXMtJflfc  x©l  Grt.SX  -X  .if  *©  «'»    stiver    OJU 

Xaaorcoq  *o*  «ol«lro%9  »i  ►*>©•  »*» 

ta*  ©J>o©i-  »oft  to*'  »»  ©J   ool-oi-ajfoo-o  x© 

l  nl  wlonorfj  fa©*}©*©* **«  ©41alt©» 
9a©X  Jloeqoi©.  noiJli •■•  .«  fc©  a©leaX«i©««  oNntiMcolaft  ©1  ©©*X»«©i  *©lx(w 
«a«x  #  irtJ   o*    ,Vi«X  t(-X  liotoM  ©©*•© 

r-.iuirp.ti ^-i,    lar-u  %&t  vile.         .iwliioap  ai  v^"?  •**  *•  OOOva&Xl  lo 
©•nuloaoo   ill  JeloXa.   ,  ceoi^ovQ  «1    a-jov  a*oX  «  <o»o  ««lo»X«i  oJ   ototo 
•  Xooo  nlA  oIomwoaoo  Oi    iUf'MW  X*A«XJlooo  at*   **ltti>n*   »Xju«w  od  **4J 
sooX  »*4«ii-i.*  knoo»«  «  ie?  ,f«ti  «     %oM  00  noi*#»oiX««  «o  boaulo  ooo 
^tooMOD  \3L*j.\  olito   0.1    ifUBbrrsTOb    C«*  »»i«XoKflfft  «o*  iCtllfv  &Oa,V'i     le 

»0&   OOOOfllV  A 
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Ob  the   seme  day  plaintiff  and  hi*  wife   signed  *  paper 
drawn  up  on  drfend   nt's  letter  paper,   reading  ae  follows j 

"Supplementing  ay  application  of  even  d&te  covering 
»  ftooond  mortgage   In  the   amount  of   twcnty«**ven   «,housand 
five  hundred   U*;7,80C,vO)  dollars  we   the  under signed  agree 
to  pay  you  the   arm  of    two  hundred  seventy-five   {$375.00 ) 
dollars  for  you/   services  rendered* 

We  the  under  alined  direct  you  to  pay  the  above 
named  eun  to  -Sol^-maa  Bond  &  Mortgage   uo.»   from  the  proceeds 
of  my  loan  covering  the  premises  known  as,"  etc* 

On  the  margin  of  said   instrument  are  the  following  figures  In  plain- 

9^7.50 
tiff's  hand writing i        £75*00 *       Plaintiff   testified   that  he  placed 

ESXiTio 

them  there  when  f i,:;urin£  up   the  commissions  In  defendant's  office 
on  hsy  11,  1927,   the  day  he  gave  dofoadsat  his  ch«ck  for  that 
amount*     He  had  gone   th^t  day  to  o«fendftat*s  office  at   the  request 
of  Soldman,   its  treasurer,  sith  whom  the  negotiations  has  been 
conducted,   to  pay  the  oommlofliom*  upon  the  under  stand  lag  and 
representation  that  the  loans  wore  accepted  and  consummated.     Pre- 
vlously,  on     pr 11  IS,  1921,  before  making  application  for  the  second 
loan  he  had  given  defendant  hie  note  Tor  "k 937.50  for  cossmla  alone,  and 
secured   the   earns  by  a  mortgage   on  other  property  belonging  to  him, 
*nd  by  assigning   to  defendant   the  sum  of  £937,50  "of  moneys  on  deposit 
under  the  loan  in  the  sum  of  $125,000  if  and  when  the  asms  becomes 
payable ."  hen  he   gave  his   cheek  to  defendant   for   .,1212.50,    said 

note  and  mortgage  were   surrenders   and  canceled.     These  facts  plainly 
support  the   Inference  and   plaintiff's  contention  that   the  sum  of 
#937*50  *ae  agreed  upon  as  commissions  for  defendant' e   services  In 
procuring   the  first  loan  before  a  second   or  additional  loan  was 
considered  or  proposed.     In  harmony   therewith  is  the  express  agreement 
to  pay  $275  as  commissions  for   the   second  loan,  mn^  not   the  sum  of 
$1212.50.        Xt  was  also  testified   to  by   one   Hereon,  who  noted  as 
plaintiff's  attorney  In  the  course   of   these  dealings,  thixt   the     937.50 
woo  computed   as  commissions   on  the   basis  of  »/«  Pfc,r  cea*  of   fctte  first 
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loan  before   tJbwt   second  mortgage  waa  considered  ♦ 

hfctt  the  parties  ami   the  lenders  through  their  representatives 
appeared  in  the  ofUc*   of   the  Chicago  Title  *  Trust   Company,  which 
was  to  hold   the   papers  in  eaerow,   both  the  lenders  refused    to  omn- 
suaniate   the  de«l  because  the  statement   in   the  applies t ion  M  to  the 
amount  of  the  income  from  the  property  in  quant ion  sxssesed   the 
correct  amount,   anc   that  the   sua  wae  only  about  *28,0-:;0j   and,   further, 
that  the   title   to  the  property  was  net  la  the  Jarkcs.     The  applications 
were  drewn  up  by  defendant  *.n&   submitted,   to  plaintiff  for  hie  sig- 
nature.      He  claimed  eaet  the  amount  flat   incosae  wan  not  stated  therein 
when  he  signed   them,  and   that  he  km*1  merely  told  defendant  it  was 
approximately  |»0,4M).     Cm  this  point  alee  there  was  conflicting 
testimony.     However*  we  do  not  regard   it  as  a  eontrollint;  fact  in   the 
oasej  and   if  so,   the  court  evidently  accepted  plaintiff *a  version. 

nfter  the  leaders  refused    to  eonsuaasate  the  loans  to 
plaintiff  he  dlspoeed   of  hie  interest  la  the  contract  for  purchase 
of   the  property  in  question  I     one  Tow,  and   the  latter  with  &ra. 
Jarke  subsequently  consummated   a  loan  fro©  the  Kaspar  AMrloaa  :>tatt 
Bank  ea  the  property  in  ^uaetlon  for     11^,,^  To  save  recordation  of 
the  truot  deed  and  bonce   that  had  already  been  prepared    the  parties 
ueed  the  MM  papers,  canceling  the  printed  bonds  in  excess  of  that 
sum.     It  was  in  fact  a  new  loan  and  regarded  ae  such  by  all  parties. 
It  «7>s  not  a  cottfciiaiBia&ien  of  plaintiff**  application  for  a  loan, 
nor  treated   *«  aUoh,  and  henee  has  no  bearing  on  plaintiff's  right  to 
recover   she  .»  mount  paid   defendant  *s  commit  ion* ,   if,  sa   the  evi- 
dence  tends   to  suppers,    they  were  pale  upon  defendant's  nierepresentationa 
that   the  loane  had  Seen  procured,     Plaintiff •»  undertaking  was  to  pay 
commission*  for  procuring   the  loane  applied  for.     They  did  sot  become 
available   to  him,  ae  claimed  by  defendant  in  its  pleading.     On  the 
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contrary,   he  otocd    ready  ana  willing   to  t*ke   thn  loans*  but   the 
proposed   l^nr!ers«   r«»fu»<?e    to  make   them  rs  aforesaid* 

Under  the   «bov«   state  of  facts*  appellant1 e  contention 
that  it  wns  entitled  to  commits  elans  for  havim?  brought    the  parties 
together  whether   the   loan*  «ere  consummated   on  the  precise  terms 
originally  proposed  or  net   io   unt^neble. 

.lull:-  untenable  ie  appellant's  contention  that  it  mas  a 
cere  nidolem&n  and  not  a  broker  within  the  rule   forbidding  rcceptanee 
of   coiasaiesionis  from  both  pc<.rti«m   to  »he  transition  without   the 
knowledge  and   concent  of   the  broker's  principal*     Both  in  it»  plead- 
ing and   the  written  application  m&a?  which  tftefemdffeftt  was  employed 
it  is  T*t%Tt^   to  as  plaintiff's  broker.       That  the  rale  referred   to 
ie  applicable  in   such  a  esse   io  hardly  open  to  question*     Uefendant 
admits  saaJiing  an  arrangement  for  commie   ions  with  the   Kanfftf  Bank* 
and  plaintiff  e  testlaicmy   Uwl  he  neither  knew  of  nor  consented   to 
it*  is  not  denied. 

Appellant's  final   etntcat  ion    li   that  the  court   erred   in 
refusing  argument  by  defendant's*  eeeHiiel  ml   the   close?  of   the  evidence* 
Kegardless  of  the  merits  of  «*uch  a  contention  slum  is  nothing  in  the 
record  upon  >hich  to  base  it* 

The  judgment   ie  therefore  affirmed* 

Or id ley »  ?•  J**  and     e&nlan,  J.*   concur* 


M 
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Appellee,  J      A.>?EAL  JRCK  nUMXCIPAL 

▼  •  )  COURT   OF   CHI C -.00 • 


J.  0.  StttLLj  coing  business  sa 
ths  J.  0.  i.*Y, 

Appellant*  ) 


EG*  0?  THS   (  . 

This  nctlon  wr.sj  brought   to  recover  a  elsisiec   Balance  due 
from  defendant  under  an  agreement   t  ibute   plaintiff*  a 

Magazines*        Under   the  agreement  monthly   Issues  ef   the   ai&gasines 
in  question  were  distributed   by  ccf end ant  for  see   from  Juiiy   to 
.■•MBberi   1925,  when  the  agreement    'ermine tec.         *  tut  stent  of 
account  M   claimed   by  plaintiff  for   those     oaths  ia  appended  to 
its   statement  of  claim »  and  as  itemised   statement  of   the   account 
as  olaimed  by  defendant   is  appended   to  his -affidavit  of  merits* 
Plaintiff  delated   as  due   undsr   the  account  %&187«ei.      , .-of end&at 
admitted   ae  due  134*34 •     the  ease  was  tried  without  a  Jury,  and 
the  eourt  assessed    plaintiff's  d;-ueages  at  11572*74. 

The   points  stade  by  appellant  at*   (l)   the   admission  ef 
improper  SViieJMM  offered   by  plaintiff  i    (2)    that   plaint  if     did  not 
stake  proof   of   its  Mi  e  by  «  pr*pond<  -ranee  of   evidence »  and    (3) 
th«t  the  court's  timing  is  naalfeettj  afaiaat  the  weight  of  the 

evidence* 

fter  a  preliminary  talk  ae   to  on     rr&ngement  for 
defend sat   to  distribute  plaintiff* u  magaslnes.  had  between  one 
Towns*   plaintiff's  then  preeitont.   and  defendant*  defendant 
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wrote  a  letter  under  date  of  May  11,  1925*   to  plaintiff   conf inning 
the  conversation® »  end   saying* 


i'e  will  p&y  you  at    MM   rate  of  10c  per  copy,  you 
to  allow  ue  a  service  of  2c  p*sr  copy  on   the  total  number 
of   eopies  distributed  with  tiae  exception  or   those  that 
w«  distributed  in   the  City  of    -fciea^o*  oats    there  is  only 
to  be  a  service  of  le  a  copy  allowed  on   the  number  we 
distribute  in  Chicago* 

e  agree   to  pay  you  for   the  first  ie  ue,  loss 
returns,   ten  daya  after  receipt  of   the   third* 

It  le  fully  understood   that  you  are  to  allow  us 
full  creelt  for  returns,    >    ■    * 

'.''«  expect  you   to  cooperate  with  ue  in  regards  to 
some  of  the  large  cities  where  it  is  necessary  to 
guarantee   the   agent  a  certain   income   for  distributing 
clever    truths   in  his  p&r  tic  ill  *.*  city* 

1th  a  ssagaaine  such  as  you  contemplate  publishing, 
*e  feci  that  where   these  <$«.-»  ranteee  are  necessary,  the 
coe&<lsslen  derived   froa  the  sale   of  the   asagaaine,  will 
amply  provide* 
ill* 

(signature) 
This  letter  wr»  a<$ know lodged  July  21,  199S*   in  this 
language* 

"Acknowledging,  your  letter  of  U&y  11th,  we  are 
pleased   to  accept  your  eenditietts  fe»  distribution  of 
our  sagaftlne   known  as  Blesfer'  truths,  with  the  exception 
of   the  point  fw  bring  cut  in  the  fifth  paragraph  of 
your  letter,  which  ^sntlons  our   cooperating'  with  you 
regarding  a  gur.  ranter    fci   those  dealers  who  cesuuad   It* 

The  understanding  with  Mr*  .-toll  ie  that    this 
guarantee  is  onneeeesr-ry  ana  consequently   this  paint  is 
to  he   ignored*       e  also  wish  it   to  be  un<;rristoed  that 
the  J.  0 .     toll     onpsny  or   Clever  truths  '-oro^any  Ray 
cancel  any  and  all  agreements  upon  two  w oaks'    notice* 
this  cancellation   is  not   to  prejudice  or  Jeopardise  any 
payments  or  money  due  either  concern. 

We  trust  that  the  above  is  entirely  satisfactory 
and  hoping  that  our  business  connections  will  be  long 
and  of  mutual  benefits* 

Very  trul«>   yours,* 

(Signature) 

these  letters  were  introduced   in  evidence  as  plaintiff's 
exhibits  A  and  3,  respectively* 

Appellant's  first  point  relates   to  the  admission  of  exhibit 
B,  and  plaintiff's  exhibits  1  to  7. 
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The  point  a*  to  exhibit  B  is  fcfcai  a  carbon  copy  of  the 
letter  was  introduced  without  laying  a  proper  foundation  by  showing 
notice  to  produce  the  original*  and  proving  that  the  carbon  copy 
was  a  true  copy*  and  that  the  original  was  Bailed  to  defendant  or 
received  by  his*   Defendant**  counsel  admitted  at  the  trial  that 
the  original  was  demanded.  And  there  w«e  proof  that  the  carbon 
copy  was  a  correct  copy  of  the  original.   hile  there  was  no  formal 
proof  of  mailing  the  original*  there  was  proof*  not  disputed*  that 
it  was  referred  to  in  a  subsequent  conversation  admittedly  had  with 
defendant  with  reference  o  the  provision  therein  as  to  guaranteeing 
a  certain  income  to  defendant*  &   agents  in  lerge  cities*  £t  fendnnt*  a 
failure  to  dispute  the  evidence  that  such  leitax  b©osme  the  basis  of 
that  conversation  tends  strongly  to  support  the  inference  th&t  ho 
received  the  same* 

Kb   to  the  adaiaeiblllty  of  plaintiffs  exhibits  1  to  7, 
consisting  of  statements  of  shipments ,  it  ie  enough  It  eay  that 
they  were  introduced  merely  to  show  the  amount  of  the  shipping 
charges*  which  defend .-ait  admitted  were  to  be  divided  between  the 
parties.  They  were  admissible  for  that  purpose.  But  so  far  as 
we  are  able  to  ascertain*  the  court's  findings  were  based  upon 
specific  items  of  liability*  with  reference  to  which  the  points 
on  appeal  ae  to  the  weight  of  the  evidence  ere  argued* 

The*-*  items  appear  to  be  the  only  ones  in  controversy  on 
which  the  court' e  findings  wert  founded*   They  relate  to  credits 
claimed  by  defendant* 

The  first  item  amount s  to  £609.25*   It  is  the  difference 
between  *,he  So  and  lie  rate  for  distributing  the  magazines, 
beginning  with  tha  September  issue.  It  will  be  not>.  ci  that  under 
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defendant's  letter  of  Bay  lit   he  w«t*   to  pay  for  the   riret   isaue 
(the  June   issue  of   the  magazine),  loos  returns  tea  d&ya  e,fter   the 
receipt  of    the   third    isr.ue*     The  iaruea  were   shipped    to  him  in 
the  Eonth  previous   to  the  month  they  purported    to  be   issued.     On 
August  4|  X925»  defendant  aent  a  statement  of   the  June,  July  and 

uguet   ieauea   to  plaintiff   showing  a  balance   in  plaintiff's  favor* 
but   subject   co  lat-sr  returns.     flM  letter  states    Hurt  n§  soon  aa 
the     eptcabcr   ie&ue  was  reevived   payment   «ouid  be  ssai.e   in  full  of 
the  July  issue,       fter   this     ugust  istatesumt  m  receive     the 
president  and  vioe-preeldent  of  plaintiff  called  on  ("efendaat  and 
expressed   their  dissatisfaction  and  asked   for  a   reduction  in   the 
s<  rvice  charges.        laintiff*s  proof  was   to  the  effect  that  in  that 
interview  defendant  agreed   to  reduce   the  ao-calied   "national*   or 
"out  of  town"   service  charge  from  ^c   to  lie*  and   that  in  a  subsequent 
interview,  after   the  submission  of   the     eptomber   ats  tenant,   it  waa 
agreed   that  the   reduction  would   eoa&enoe  with  the     >  ptenber  issue* 

hile  defendant  denied  asking  any  such  agreement  we  cannot   aay  that 
the  court  was  not  justified   In  believing  the  testimony  of  plaintiff* a 
two  witnesses   on   that  subject,   especially  aa  K».      toll* a  manager  waa 
present  nt  the  convcre.  tioa  and   not  called   ae  a  witness  by     toll  to 
corroborate  him* 

The  next  Item  in  dispute  amounts  to     312.5c,  being  one-half 
the   service  charges  that  defend  nt  allowed    to  hie  out   of   town  agents. 
In  hie  letter  of  May  11 ,   defendant  referred   to  cooperation  by  plain- 
tiff where   it  was  necessary  to  guarantee  agents  in  large  cltiea  a 
certain  Income   for  distributing   the  magazines*      la  the  acknowledgment 
of   that  letter  by   the  letter  of  July  81,   aforesaid,   it  would  appear 
that  there  had  boon  in  the  meantime  an  understanding  that  no  such 
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gusrante*?  would  bo  necessary*     We   have  «.lreaoy  referred    to   the  fact 

thst   that  letter  must  fro»  the  evidence  he  ceemed   It  have  been 

received*     It  was  written  before  any  statement  of  account  was  made 

by  defendant   to  plaintiff.     j>«f*ndant  practically  admits  It  became 

a  subject  of  conversation  *nd  explains  the  matter  by  saying  thr  t 

It  was  only  In  consideration  of  plaintiff *s  allowing  one-half  of 

these  service  charges  that  he  agreed   to  pay  one-half   the  shipping 

charges*  all  of  which  he  \*ould  appear  to  have  been  obligated  by 

law  to  pay*       e  think  the  court  was  Justified  in  finding  not  only 

that  there  Ml  a  modification  of   the  contract  ^ith  reference  to  the 

service  charge  for  distribution  from  2c  to  l£o»  but   that  whatever 

the  understanding  prior   to  the  convcrs  tien  on  the  wetter  in 

;  eptember   the  parties  rescued  a  mutual  un&tr^t^ncln^   thrt  there 

was  no  agreement  or  obligation  by  plaintiff   to  guarantee  an  lncosse 

to  any  of  defendant's  distributing  agents* 

The  other  items   included   in   the  court* s  findings  of 

defendant's  liability  are  |S#«8G  for  copies  of  waga*lnes  shipped  by 

plaintiff  and  not  -emitted  in  fltffn ■■*■*■  statement  of  account} 

£55.40,   the  difference  between  the  records  of  plaintiff  and   refendant 

as   to  allowances  for  magazines  returned!  i-44.78   shipping  charges  not 

admitted  in  defendant's  statement  of   account*  ana   the  balance  of 

#54*S4   admitted  by  defendant   to  be  due*  a  total  of   .1572 .74*  which 

is  some  |#0Q  lose  than  plaintiff* *  claim*       e  have   carefully  examined 

the   evidence  relating   to   these  items   and  without  undertaking  an 

analysis  of  it  in  this  opinion  *©  have  reached  the  conclusion  that 

the  court  w.«ss  warranted   from  the  evidence  1b   including  these   items 

as  proper  chargee  again,  t  dafendwnt .      If  are  unable   to  e?>y  that  its 
findings  were  against   the  manifest  weight  of   the  evidence*,   and  honce 
the  judgment  will  be  affirmed* 

I     B        r 

Grid ley*  P.  J*,  and   canlan,  J.,  concur* 
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BASK,  adstr.,   etc.,  } 

Appellant.  )    &m.u,  jraos  erasm®  cotmt, 

▼.  GOQK   CQO»?Y. 

AISBST  ROSSI* 

Appellee* 

xa.  jl  :  -xivkhei  na  nxm  •  •:-■  rsx     est. 

this  i»  a  proceeding  aader   s^etiea  3$  of  the  i'rectieo     «t« 
Under  it  appellee  aovec   to  e&c&i*   ani   set  $iite  &  default   and  }u&g- 
aeat  entered   again*  t  a&i  at  a  previous  tn,.tm  s>f  court  ia  &  suit 
brought  by  appellant  uad«r   U»   Injuries  &#&*     Appellant  dty»urrec  to 
the  i&oticn*       The  dejaurxer  was  ever*~i*l6d»  sad  appellant  having 
elected   to  stand  by  the  »«*»*£   the  laetiea  »&s  granted,     "his  appeal 
followed* 

The  pal*  vaestien  presented,  therefore,  is  as  to  the 
uuff  ieiency  of   the  notion,   *aic&  properly  appears  ia  the-   cesssoa  law 
record  inaonuea  as  is  tale  hint,  of  a  p*  ©coating  it  stand©  as  a 
pie ad log   ia  a  ne«  salt  fens   takes   the  place  of  a  declaration* 
(Mitchell  v*  Kinff.  137   111.  452  j     &o«itafci  v*    mericsn  Linseed  Co.. 
221  id.  161 J     &qgth  v.  yarno,*  3C?  id*  HMtf     Marrje.  v.     ale  ago 
Unas*  ^reeiciag  Co.,  314  id*  500.)  UpjllnTn  s&otiea  to  strike  tae 

action  to  vacate  because  aot  preserved  ia  a  bill  of  except ions, 
shieh  eaa  deferred  to  the  hearing,   is,   Hwilfijffii  denied* 

the  ant.  ion  to  vacate  under  section  39  le  predicated  on  tae 
theory  that  the  facte  set  forth  as  its  basis  constitute  an  excusable 
mistake  aalch  if  *ao-*a  by  the  £ourt  would  a&vs  precluded  a  rendition 

of  the  Judgaeat.     They  are,   th*t  iaeaedistely  after  appellee  »«• 
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ssrved  with   summons  In  the  Injury  suit  »ade  returnable  to  the 
October  tern,   19-37,  h*  oaueed   th*  Busu&ene   to  b«  delivered  to   the 
stenographer  In  the  office  of  hit  attorneys  am?   the   st«no«rnoher 
plaeed  the   earns   *in   t.n*  file  an*   did  not  at  any  tine  inform  any 
af  mle  *ttsrn*yt     occupying  said  office   that   said   Buttons  had  been 
receive    ,  none  of  said   *t?.«rr«ey#  ever  Ha4  knowledge  of  it» 

roc* I r-»t  until    about,   to-wit,  fearch  1,  1998." 

The  dafault  van   ervtersd  la   the  ".'eomsRber  tern,   1927, 
*jrH   the  ju  v>«nt  In  the  January  term,  19>'    . 

It   seeas  almost   too  obvious  for   discussion  that   the 
fatt  relied  upon  to   excuse  appellee's  attorney  a   i:  :<  earing 

In  the  oaae  to   prevent  default  or  jud&suwit,  itaiBUly,   their  i&no ranee 
of  the   sutsssons    left  i«  their  office,  eai  not   *a  »ist**a*  in  th* 
course  of  court  orece*dii.gs  but  the  consequence  of  ne^li^ence  in 
their  office.     3ven  if  the   eourt   ccul  *   tafce   eognitt&nea  of  such 
•a  mistake,*   as   said  In  j^.ew  XaJUUHUUlt   Ml    ill.   PA4,   290,   the 
action   *1«  not  later*  4  ed   to  relieve  a  p*rty  froic  the  consequences 
©f  hi*  own  nsfcHgenca.*       And   it  Is  familiar  lm*r  that  in  court 
proe**Mr:£s  i  aadrty  is   chargaabls  wtth  attfligaaot  of  his  attorneys. 

Th*  demurrer  should  have  been   bus  Accordingly 

the  order  appealed  fro<s  Is  reversed. 

Gridley,   P.   J.,    and   '3canlsm,    J.,    concur. 
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Co»plaiM»ants  filed    their  original  bill   herein  on  behalf 
of  thcaaelvea  and  other  aeabera  of    the  iftfaMftaat  society,  &"y»tie 

orkere  of  the     orld,  saklag  said  society     n..    certain  of  Ita 
officers  and  directors  dftfendante  thereto.,     The   society  ta*  in- 
corporated  in  this  state >  no&  for  p*OTW tftgy  benefit,  hut  to  aake 
provision  for  the   payment  of  benefits  in  case  of  death  of   its 
members  under   certain  'circumstances.       Ihe   oill  asks  for  an  accounting 
of   ths  alleged  misuse   of   the  society's  moneys,  and   relief  by 
injunction,   temporary  and  permanent,  again et  the  enforcement  of 
certain  by-lavs  designated  &a  sections  93,  $4  and  98 ,  which  fsake 
chaagss  ia  the  rates  of  asseaamant  from  those  existing  ansa 
complainants  becams  aestbers  of   the  society,  and  from  enforcing  a 
by- law  designated  as  section  12.:- a,  fax-bidding  any  lodge,   officer 
or  aeaber  from  publishing,   issuing  or   circulating  any  circular, 
resolution  or  document  otr oratory  to  the  ritual,  la*a  or  general 
management  of   the   society  m   -.ny  of   it*  officers  thereof,  on  penalty 
of  discipline  at  the  discretion  of   the   floard   of  directors  for   the 
off case  after  proper  proof   thereof* 

la  substance  the  grcuads  u^oa  *nich  relief  by  injunction 
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is   aou  ht   is   that   &   la   sections   95*  94  and   93  were  adopted  oa  a 
result   of  a  IH  Ml  fill  conspiracy  stgain&t   the  members  of   the  order, 
are  Invalid   and  violate  the  easels  tasBts'*    contract  of    insurance, 
and    th^t   the   by-law,   section  122 -A  is  likewise   invalid,  void  and 
unconstitutional  and   therefore  should  not  be  enforced  sgrinwt  them* 

In  the  following  tors  a  crese-bill  wrb  filed  by  defendant 
sooisty,  which  sought  in  effect  under  certain  averments  of  fact  the 
enforcement  of  its  said  by-laws,  especially  section  122-a,  and  a 
t sapor' ry  injunction  prayed  for   therein  was  ordered*     Vhe   croec-fcill 
was  subsequently  dismissed  on  motions  of   c  roe  e-eefend  ants.     Cross- 
eoajplr  inant  applied  from  said  ore   r  of  dismissal,   and  on  its 
'Amplication  to  this  court   the  1  exjunction  under  the  cross-oill  was 
by  order  continued  in  force  pending  the  appeal  from  said  ord«r  of 
dismissal.      In   that  esss,   Wo*   32752,  we  have   this  day  reversed  said 
order  of  dismissal* 

Upon  stipulation  of  the  parties  herein  it  was  ortered  on 
July  la,  192s,   thst  the  gaffs'  sal  n Sf tracts  in  said  case  So.  32752 
he  referred   to  in  connection  sitH  the   re-cerc   files   herein* 

fftal   two  records  show   the  following  precede ing at 

The  bill  -ass  filed  January  38,  1927.     iVeru.try  2,   1527, 
an  order  was  entered  restraining  and  enjoining  defendants  to  the 
bill  from  forfeiting,   cancelling  or   in  any  way  efcaaglag  the  tsrass  of, 
or  the  amount   to  bs  paid  under  any  existing  contracts  of   incur*. nee, 
with  assessment  plan,   issued  by  cufendaat   eociety   to   saayWlnanta  or 
other  members  similarly  situated,  on  *hich  contracts  of   lnsuranea 
assessments  had  not  been  paid  or  shall  not  be  paid   on  ttat  basis  of 
Increased   rates  of   insurance  complained  of   in  the  sill*     on  Ksroh 
11,  1927,  defendants  (except  on*  Bailey)   filed  their  joint  and 
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several  answer   to  the  bill.     On     pril  *id,  19*7,   the  defendant   society, 
Mystic     orkera  of    the     orld ,   filed   lie  croee-bill,  naming  as   orose- 
def end ants  complainants  la   th«   original  bill  antf   other  »**bcrs  of   the 
society.       Thereafter,   on  aay  10  *   1927,  on  motion  of  cro as -complainant 
and  defendants  to  the   original  bill  an  order  me  entered   restraining 
and  enjoining  croos  defendants  from  (a)   uaing  the   nam*  of  * Mystic 

orkera"   or  "Myetic     orkera  of  the     orldi"    (b)  fro»  printing,  pro- 
mulgating or  circulating  as  an  organization  or  committee  any  circular* 
resolution  or  c acumen t   in  any  way  relating   to  the   law*  or  general 
management  of    the  kyetic     orkera  nnd  derogatory  to  the  cystic     orkera) 
(c)  from  requesting*  urging  or  persuading  as  auoh  organisation  or 
committee  any  member  of   the  Cyclic     orkera   to  violate  or  refrain  from 
observing  ite  duly  enacted  lavs  and  rules  of   :      ul    -ion,  and   (d)   from 
holding  any  meeting  or  meetings  in  the  name  of  the  Mystic     orkera  or 
&y« tie     orkera  of   the   -orld*     On  the   same  day  was  entered    the  order 
dissolving  the  injunction  of  February  2»  1927*  og  aforesaid* 

On  August  5,  1927,   it  appearing   torn*  certain  defendants  to 
the  cross-bill   (not  parties   to  the  original  bill)   served  with  summons, 
were   in  default  and  had  fuller    to  except,  demur,  plena   or  answer   to  the 
croeb-bill,   an  order  was  entered   that   the   cross-bill  be   taken  as  con- 
fessed against   them)   and  on  the  seme  day  on  a  like  motion  it  was 
ordered,  adjudged  and  decreed   that   the   erosa-blll  be   taken  as  con- 
fessed against  the  cross -defend ants  who  were  complainants  to  the 
original  bill  for   failure   to  comply  with  a  rule  on  them,   entered  May 
31,  1927,   to  plead  to  the  cross-bill,  etc* 

On  uguat  la,  a  "special  appearance*  was  filed  by  the 
several  cross-defendants,  not  parties  to  the  original  bill,  and 
also  a  separate  "special  appearance*  by  the   cross-def encuvats  who 
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who  were  complainants  la   the  original  bill,   together  inducing  all 

against  whom  the   cross-bill  w a*   taken  ae  confessed   ae  aforauaid, 

for  the   special  purpose   of  supporting   their  respective  motions  filed 

therewith  to  dissolve   the  injunction  entered  under  the  croas.-bill, 

and   to  dismiss   the  e*»me   on  the  specified  grounds   that   it  «as  not 

germane   to  the  subject  a»tter  of   the   original  bill,   that   the  cross- 

defendants   other   than   the  original  coiaploinnnti  were  not  parties   to 

the  original  bill,  and   thr  t   the  relief   sought   in  the   cross-bill  was 

not  remotely  or  indirectly  involved  in  the  relief  sought   in  the 

original  bill*       On  the  erime  day  the  same   croea-def andante  noved  to 

vacr.te   the  temporary  injunction   entered  undsr   the   cross-bill   on  the 

ground   that   the  court  was  without  power  and   Jurisdiction  to  entertain 

said 
and   restr&in/cro*s-d«fend&nts  from  doing   tho  acts  set  out   in  the  order 

granting  the  temporary  injunction*  and  IftLftt  the  subject  natter  of  the 
crocs-bill  was  not  germane    to  the   original  bill,  and   that   they  were 
not  parties   to  the  original  bill* 

1*14  motions  do  not  appenr  to  have  come  up  before  the  court 
until     prll      ,  1  «i3,     hen  the  court  entered   an  order  th»t   the   cross- 
bill be  dismissed  as  not  germane  It   the  original  bill,   from  which 
cross-complainant  prayed   and  was  Allowed  an  appeal  as  aforesaid* 

In  our  opinion  filed   this  day  in  enee  Ko.  52?£>2  we  have 
reversed   the  order  diemiasing  the  crossbill,  holding   that  ths 
parties  moving  to  dlemls&   the   sr.me  had  no  standing   in  court  to  make 
such  motion  based  on  other  than  jurisdictional  objections* 

On  May  16,  192a,   on  motion  of  complainants  in  the  original 
bill  based  upon   the  affidavit  of  Kary     inters,  one  of  the  complainants, 
and  a  complaint  by  George  Howe,  member  of  a  subordinate  lodge  in 
Kerr  icon,   Illinois,  addressed   to  the  .President  nm  Bo&rd  of  directors 
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of  defendant   society  ag.lni»t  certtln  aseaibtre  of  *   subor   inete  lodge 
In  low*    (who  ware  m<&*  defendants   to   the  cross-bill)    that   they  had 
violated   the   laws  of   the  Mfcfttf  in  certain  roopcetr   therein  net  forth, 
and  particularly   the   provisions  of   s*id  section  112-A,   the   tez&por  ry 
injunction  herein  appseled  from  MM  enteric,   restraining  iifslln'iMt 
and  certain  of  its  offlcera  <snc  a   ectors  from  suspending,  expelling 
or  in  any  Banner  c i.  e  c  i  pi  in  in<j  any  lodge  member  or  off leer  of  the 
defendant   society  or  forfeiting   the  charter  of  any  subordinate  lodge 
"on  eooount  of  violating  section  1X2-/.  of   the  by-laws  of  §1  id  order 
by  publishing*   issuing,   circulating ,   writing  or  acting  upon  any 
circular*   resolution  or   document  derogatory   to   the  ritual,   laws  or 
general  management  of  the  society,  and   that  the  president  of  defendant 
■ooiety  desist  and  refrain  from  exercioing  any  authority  in  9  .rrylag 
out  the  provisions  of  said  section  12>-:-a," 

The  affidavit   of  enid  Mary     inter  after  setting  forth  the 
several  proceedings  had  under   the  bill  and   cross-bill  as  aforesaid* 
and   the  complaint  of  said  George   Howe,  alleged   that  said   section.  1 
of   the  defendant   society  had  already  be-^n  adjudicated  by  the  court  as 
an  illegal  by-law,  and   that  unless  members  of    the  defendant  society 
be   restrained  and  enjoined   fr  m  proceeding  in  any  manner  or  form  under 
said  sections  93,    94,   93  and  122-     pending   the  hearing  of   the  bill 
the   rights  of  complainants  and  other  members  eireilsrly   situated  would 
be  unduly  prejudiced,  and   they  in  all    probability  would  be  proceeded 
against  and   expelled   and  deprived  of   their  rights  under  their 
certificates. 

It  will   thus  be  perceived    th*-t   the   two  temporary  injunctions* 
the  one  granted  under   the   original  bill  and   the  one  granted  ond-ar  the 
cross-bill,  are   wholly  antagonistic  in   theory.     The   injunction  under 
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tht  bill   in  effect  dote  no-hin,    nore   than  to  revtmin  the  defendant 
society  and   its  officers  from  enforcing   its  by-law,   section  ltt*A 
aforesaid*       hereaa   the  effeel  of   the   injunction  grnafrod   untn    Um 
cross-bill    is   to  enforos   thet   srne  by-law.      If  before   etnt*c,   the 
latter   injunction  wpb   ordered  continued   by   thle  court,   and   under  the 
opinion  filer'    «»  aforesaid,   rave-ruing   the  order  dicmisfting    the   cross- 
bill,  it   must   continue    to  stand.      It   stands,   thersfora,  by   the   order 
of   this   court   on  April   16,   1923,   as   in  force   frost  the  date   it  true 
entered,  namely,  on  May  10  a   1987.     In  vle&  of  our  trier,   of     pril  16, 
1923,   it  «as   inconsistent,   if  not   irregular,   for   the  ceur'    below 
thereafter  to  enter  an  antagonistic  ordir  of   injunction  under  the 
original  bill,  and   thus  in  effect  c*prlre  crese-compl&inant  of  the 
right  to  the  continuance   of   its  injunction  under   the  erese-'uill  as 
ordered  by  thle  court, 

3ut   it  will  be  perceived   ishen  redueoc    to  the  final  analysis 
of   the   record,   that  the   injunction  unicr   the   original  bill  herein 
appealed  from  was  baaed   mainly  if  not   nolely  upon  the  theory  that 
the   trial  court  In  dismiss  in«s   the   cross-bill  had  (adjudicated    that 
section  122- .*  wst   invalid   and   illegal*     But   such  is  not   the  f«*ot. 
a«  stated   in  our  opinion  above  referred   to,   (he  record  discloses  that 
the   cross-bill  wi|  itiatiHi    on  the   cole  ground   that  it   sae  not 
germane   to  thv  original  bill.      »-.otwith«t.-v»ding   this  shoving   of   the 
record   the  argument  of  appellees  is  based  al»o   t  eioolly  upon  the  con- 
tention  that  because,   as   they  state,    the   inv^litity  of    mid    section* 
132 -A  was  argued  before   the   court   it  «*s  a, -Judicntad    in  the  dismissal 
of  said   cross-bill*        whether  trgueti   or  not,   the  orcsr  dismissing  the 
crose-bili   speaks  for   itself ,  as  said   in  our   opinion   referred    to,  and 
bases   Uv>  t  dismissal  on  one  ground   only,  namely,    that   the   cross-bill 
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w»b  not  goruone  to  the  original  bill* 

-ocordlngly  the  order  of  injunction  /serein  Appealed  from 
will  be  rerereed • 

Or  id  ley,  J*.  J«,  and  c&nlan*  J.,  concur. 
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CHARLHS    *\    MMU  ,     V^CAlt    (!.  &0#§  ^J  -^ 

and   FRSRD'SRICI.  J.  LOBEU. ,    partner*. 
doinj?  business  oa*«r   th©   Bnjrtn©rshl» 
nasi*  of  Lob»ll ,  Bellow*   «*nd  hoboll,  ) 

n tiff »  in  srror,        ) 

)        lOUto*  TO  BUI*  I C  IP 

) 
KABOAim  BR'  IS  ir?Y, 

ftsjfsjiaemt   Ik  *;rrcr. 


IS.  31   SGA*YvJ    r  BEL  mif. 

la   the  kunieipal   Umrt  ©f  Chicago,   Charles  f.  jLobell, 
Duncan   <*.   -Ssllowe   Mil  Frederick    J.  juoball,    peafftft©**,    |©4  ti» 

nee©  unier  the  ©f*rtner«hif»  n&s©  of  L©b©llf  Bellows   a*©1  i'-ebeia  , 
plainUfj'©,    sued  Margaret  Brookhous©  i-evy,    efefsi  ,   In  an  ae- 

tion  on   contract.      Th©  case  vat  tried   ©©for©  the  eourt  *itto  a 
jury  Mil   there  ©ae  a  verdict  returned  f  iodine  the   ieeuee  again  »t 
the  plsintiffs.      Jud£»©fit  was  entered  en    the  verdict   ^4     iaiB- 
tiff©  have  prosecuted  thle  writ  of  error.      The  defendant  Ha© 
filed  neither  an  appearance  nor  a  brief  in  this  court. 

The   -1  ail  tiff©   ©ma©   to  r#ceT©r  or?   a  promissory 
not©  for  fSCO,    executed  by  th©  4 ©fondant  ©»d  payable   to  th© 
plaintiff©.     Th©  »el«   Ja#aMOT   lnteroos©d  in   the  affidavit  of 
merits  is   that  iher©  we©  n©   consideration    for  th©  not*. 

Th©  evil*nee  discloses  that    th*  ftaf— <— 1  ess^loyed 
th©  plaintiffs,   who  w©r«  en^iged  i«  th©  real  estate  business  in 
th»   city  of   Chicago, t©  aegotiatc,    on  hsr   behalf,   feitfe  one  J ..    J. 
huttner  for   uie  purchase  of   certain  real  estate  owned  by  the 
latter   ssd  «hlch   the  defendant  was   anxious   to  buy.      See  i*f«Bdattt 
deposited  *itii   the  plaintiff©  her  cheek  for  ?5,i'  i>  a©  earoeot 
aon«y.     Th©  alalAtiiTa  d«vot©d  considerable  time  and  effort  to 
©onausMsste  a  deal   b*t»een    the   defendant   Beta    uittner  and   after   a 
musber  of  negotiation©  between    th©  parti*?*    they  apparently   ease 
together  on  t©rva,    and  a  written   contract    anbodwtng  those  tersts 
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was  drswn  by  the  p-  intiffs  and  signed  by  the  defendant.  5-efcre 
Huttner  oould  sign  the  contract  the  ftTff  dtull  w*u,t  to  the  plain- 
tiffs end  »t»ted  that  she  wouli  be  unable  to  go  on  with  the  deal 
unleea  a  certain  fduuqpi  *as  a -ids  in  the  tanas  of  parent,  Hi  oa 
being  informed  by  Ur,  labell,  of  plaintiff  fira,  that  he  did  not 
think  that  &r.  luttner  would  consent  to  the  proposed  change  tne 
defendant  deaiandad  the  return  of  h«r  chee*  lor  ||  .-id  the 

written  contract.     Kr.  lobell  insisted   that  he  had   earned  his 
ennniesior. ,    and  he  inquired  of  the  defendant  why  she  had  so 
suddenly  changed  her  mind  about  the  deal,    MMI  he  asked  her  if 
she  was  attempting  to  eoaeusa&ate  the  deal   through  «o»*  other 
agent.     The  defendant  responded   that  she  was  not  atteasptin*:  to 
beat   the  plaintiff*  out  of  th«ir  eeiw*i»si<>n  in   any  such  way.      It 
el  early  apacars  fross  the  record   that   after  a  -iieeueslea  between 
Mr.  JLabell   nnd  the  defendant    they  arrived    at  a  Mill  en  en  t  by  the 
terse  of  «hich  the  defendant  agreed   to  pay   the  plaintiffs  £l,5- 
for   their   ccaaisston.      It    further   appears   taaft   the   eettl^ient 
agreement  was  reduced   to  writing  and  that    the  defendant    dictated 
part  of   tae   same,     we  do  not  find  i»   the  record   any  evidence 
tending   to  shew  that    there  was  actual  or  constructive  fraud  ia 
the  Billing  of  this  settlement,      la  fact,   it  would   appear  that 
the  defendant,   la   the  natter  of  the   settlem'nt,  was  concerned 
only  as  to  the  terse  of  the  ease.     hr.  lobell  insisted   that 
tStGte  would  be  a  fair  settlement.     The  defendant  offered   ;!,'. 00, 
which  was  refused,   *M   they   finally  agreed  on  #1,500   as  the  tasount. 
The   defendant  said  she  did  net  have  the  entire  #l,5oc    is  the  bank, 
and  it  was  arr?siJged  that   she  should  give   ■   eheeb  for  |1, 
the  $S00  note  in  question.      This  arrangement  was  carried  oat,   and 
ta*  #5,f'C0  earnest  ©heck   mM   the   contract   she  had  si^ed  were 
returned   to  her. 
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The  9l*lntifife  contend      that   the   evidence  f«il«  to 
•how  a  want  of  conn  tier  at  ion   for   the  note  and  that   therefore   tho 
verdict  of  the  Jury  **s  net  warranted  by  «ny  oreef. 

Tt  Is  not  necessary  in   the  oresent   eaee  to  determine 
whether    the   plaiatifft  had   a  legal    claia   far  commission  *,,.vlnt?t 
the  defendant   *♦-   the  ti»»e  of  the  «aking  of  the  net,**    la  Taxation, 
aa  the  compromise  of  a  doubtful  right,    though  it   iiflciw«a*   t.rne 
out   the  right  i»  or,  the  other  aide,  wn.ea   t&er*  i«  neither  actual 
nor   constructive  fr&ud,    aad  the  piurliea   ami   In    ,00-    faith,  with 
full  knowledge  of  tae  fm*t»,   is  a  sufficient  consideration  to 
eapport  a  promise.      (Bon.wymea  v.   Jerri  s.   79  in.    318.)      *her*  a 
person   ae  a  result  of  a  compromise  agreement  fc-ives  his  pro&issory 
note  in   eettlemeai  of  a  doubtful   claim  h«  is  liable,   thereon   and 
eannot  org*  want  of  con  si -1  ©ratios  for   the  note,    even  though  the 
el  aim  could  net  haw*  been  legally  enforced  agsinst  him,    ah  ere  there 
Ml  neither  actual  nor   construct  ire  fraud   an-l   the  parties  acted   in 
god   faith  with  full  knowledge  of  all  the  ?«•*•«     { erreer»£ilkinson 
laaher  Co.  v.  Sesvoa.  184  111.  Ap?.   575;   see  alee  Kr-nseycr  y. 
Buck,,    S53  111.    596,    593.) 

*£*  think  there   Is  also  much  force  in  the   contention  of 
the  plaintiff  sthat   the  affidavit  of  merit*   filed  by    the  defendant 
did  not   set  up  a  walid   defense   against    the  prG&lsscory  note. 

Th«  judgment  of  the  kuniaip&l  Court  of  Chicago  ia 
reweraed  emd  the  eauae  la  remanded. 

MBTsaggB  A*D  «mfeiS5. 

Oridley,  i*.    J.,    and  Barnes,    * . ,    concur. 
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;«fenfi*nt  la  irror, 
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a  corporation, 

Plaintiff  In  ;.rror* 
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nit.  jUcirit  ,ji  x&bxm&s  -fas  ©PisrioH  of  brt# 


In  the  Municipal  5«wrl   of    -hie  go,   In  an  action  of   the 
fourth  class,  Orle   *<umford ,   plaintiff,   aucd   Coys*  Electrical     ohool, 
&  corporation,  defendant,   to  rue  over  3&jsag©3  for  an     lli-^ed  breach 
of  a  contract*     The  suit  vat  tried  before  the  court  without  a  jury 
and  at  the  conclusion  of   the  evidence   the  court   found    the  issues 
•gainst   the   defendant  and  assessed   the  plaintiff's  damages  at  $316*94* 
This  writ   of   srror  followed .     The   plaintiff  has  not  filed   an  appearance 
nor  a  brief   in  this  oourt* 

ve  find   ths  material  facts   in  the  e«i#e   substantially  as 
follows*     The  defendant  is  an  Institution  that  teaches  electricity, 
and   it  «ould  appear  from  ths   evidence  that  it  advertises  in  the  press 
the  ad vantage s  of   ths  institution*     The  plaintiff  worked  on  a  farm 
nerr  initletfge,  ftiscourl*       Jfe  read  the  advertisements  of  the  defend- 
ant and  with  a  friend,  Kenneth  fcc&illen,   also  from  Eutlodge,  he  cane 
to  Chic- go   to  p-rrrnge  for  r   course  %%  the  defende-nt   ?  chool       The 
defendant   conducted   an  employment  and   a  welfare    ccp   rtaent  in 
connection  with  the  aehcel,  but  claims  that  it  die  not  promise  to 
obtain  Its  pupils  work  v.hilc   ift&y  par  sued    their  a  tut  it    ,  but   it  agreed 
only  to  uee  its  best  efforts  to  obtain  employment  for  the  pupils 
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"ln  a  good   position,"   as  soon  ue  they  ■atlnfmetnvilj  completed    their 
course  at   the   school.       The  plnintiff  sad  lo^lllen  culled  on  the 
registrar  cf  the  school  and  the  latter  was  desirous  of  having  them 
enroll  as   students.     They  ^oth  stated   to  him  that   they  *ould  he 
financially  unable   to  «nroll   unless   they  secured   employment   right 
away,  and   the   registrar   told   then  th/.t   if  they  uflfl   enroll  he  would 
secure   them  eaployaent   ri^hl  a«&y  and    thnt   they  coulc   gt   to  work  any 
tiae   they  wished.       The  young  men  replied   that   they  wanted    to  go  to 
work  rltiht  away*       The  plaintiff   thereupon  paid    the    registrar  | 316 .26, 
$16  of   this  being  for  insure- nee  and   £5. £5  for   oockr<,  and   the  balance 
was  to  pay  for  tuition  for   the  full  course.     The  evidence  clearly 
shows   that   the  plaintiff's  financial  situation  inn  such  Iks  I   it  was 
neeesa  ry  for   hia  to  obtain  employment   If  he  were   to  take   the  course 
at   the  defendant   institution  and   th&t   the  defendant  understood  at   the 
tiae  of   the   aajcing  of  the  contract   the  financial  circu^etaneea  of  the 
plaintiff,      Immediately  after   the  plaintiff   and  paid    the  s;on«y  to   the 
registrar,   the   letter  pushed  a  paper   toward   the  plaintiff  and   said   to 
hint      "    lgn   this  and  you  will   be  enrolled  in  the  school.*        This  paper 
was  not  read  by  the  plaintiff,   nor  *as   it  read   to  hia,   and    the  plain- 
tiff, assuming  from  wn&t   the   registrar  said,   that  it  vat  a  acre 
enrollment   record,   signed   the  paper*       hen  it  was  offered   in  evidence 
by  the  defendant  it   turned   out   to  be  a  contract  between  the  plaintiff 
and   the  defendant  in  the  natter  of  hie  tuition*       The   only  provision 
in  the  contract  in  respect  to  work  is  the  following ;     ''That  the  school 
will  use  its  efforts   to  plsce  ae  in  a  -good  paying  position  as  soon  as 
1  have  artiefftctorilj  coapleted  ay   course   or  at  sny  tiae   thereafter.* 

On  direct  examination   the   registrar  nil  not   in  any  way  atteapt   to 
rebut   the   statements  of   the  plaintiff  and  HcMillen  that  he  promised 
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them  *ork  right   awsy  if    they  weulc    enroll.        11   th-  t  developed  on 
cross-exam  In   tion   in  reference    .*   the   said  question  w»s   the  following! 
•%«     And  you  don't  remasfoer   tilling  fir.  Humford   that  you  *oulc  eee 
that  he  got  tssploymeni  right  away?     A*     That  X   told   him  personally? 
<i»     Thut  he   could  got  employment  ri^ht  f-.*?ay  vtott  he  enrolled   in  the 
eohool  oo  thnt  he  could  work  while  he  wao  studying?     A.     Ho,   air. 
%♦     Tou  didn't  tv,.y  that*     You  knew  he  came  from  kiesouri,  cidn't  you? 
it*     X  did*     \*     *othlag  was  as  id   about   that  at  all?     A*     well, 
ordinarily  a  great  many  boys  spesk  of  employment,   but   they  are  - 
%«     You  don't  tell  tuen  anything.  about  employment?     A*       e  don't 
tell   them  that  they  are  gain,:  to  get  employment.*      It  is  evident 
from  an  inspection  of   the   record   th-  t   the  registrar  did  not  clearly 
and  positively  deny  the  statements  of  the  plaintiff  and  hekillen 
with  reference   to  the  alleged   promise,  and  he  admitted    that  he  did  not 
know  whether  the  plaintiff  or  McMillan  read   the  paper  or  not.     In  the 
examination  of   the  registrar,    the  following  occurred i  %>.     You  didn't 
tell  them  that  in  Imnl  oontrabt  they  stated  thai  they  have  re&d  oTer 
the  contract »   that  he  has  read   it  and  understands   the  contents  of  it, 
do  you?       A.         e  don*  t  do  that*  no*     |«     You     on*  5.  tell  them  thet  it 
contains  that  provision?     a.     they  have  all     ot   the  s*me  opportunity 
to  ream  It,  hut  some  do  and  some  ce  not."     the  plaintiff  testified 
that  nothing  wus  said  by  the  registrar  to  Kpprios  the  plaintin    that 
the  paper  he  ens  naked   to  sign  was  a  contract  and   the   registrar*   in 
his  testimony,  decs  not  claim  Ifest  he  mads  any  statement   to  the  plain- 
tiff regarding  the  character  of  the  p&per.       The  plaint iff,  on  the 
evening  of   the  day  th  t  he  enrolled,  aaketi   to  be  given  work,  and   three 
or  four  times  thereafter  ho  made   the   same  request.     Mo  work  was 
furnished  him.       the  plaintiff   enrolled  on     u^ust  1,  1S27,  and  on 
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uguet  13 ,  After  making  a  fruitless  demand  for  the  return  of  hit 
money,  the  plaintiff  left  the  school* 

The  defendfnt  contends  that  the  contract  between  it  and 
the  pie  in?,  iff  was  reduced  to  writ lag  and  th  I  prior  negotiations  of 
the  partiee  in  respect  (.hereto  are  deemed  to  be  merged  in  ,he  document 
and  parol  evidence  la  not  admissible  to  v&ry  its  terms,  and  th  t  the 
court  erred  in  admitting  omi  teetiaomy  to  change  and  enlarge  the 
written  agreement.  It  ie  eufflolent  to  say  in  response  to  this  con- 
tention that  the  ceftna  at  obtained  the  signature  of  the  plaintiff 
to  the  alleged  contract  by  artifice  and  misrepresentation  and  the 
alleged  contract  is  therefore  not  blading  upon  the  plaintiff. 

fter  the  evidence  in  the  o«se  had  been  presented  the  plain- 
tiff w&e  permitted  to  amend  his  statement  of  claim  on  its  face  lnstanter> 
and  the  defend -nt  contends  that  "the  amendment  added  words  that  seemed 
to  take  the  cn«e  out  of  the  contract  class*  changing  it  to  fraud  and 
deceit |"   that  in  such  an  action  a  promise  to  perform  en  act*  though 
accompanied  at  the  time  *?ith  an  intention  not  to  perform,  is  not  such 
a  represent  tion  hi  can  be  made  she  ground  lor  an  action  of  ceeelt, 
and  "that  the  evidence  submitter  could  not  support  a  finding  of  fraud 
and  deoeit9  and  th&t  the  judgment  of  the  Municipal  Court  should  be 
reversed**   e  note  that  neither  during  *Hf  trial  o:  the  eaasa  nor  in 
the  assignment  of  errors  did  the  defendant  raise  the  question  of  a 
varianoe  between  the  amenaea  statement  of  claim  and  the  proof*  However* 
it  is  a  sufficient  answer  to  the  instant  contention  bt  say  Imat  this  is 
a  fourth  class  action  in  the  Municipal  Ommtt  of  ftaitmftt  "where  no 
written  pleadings  are  required."  (iruner  v»  Grand  trunk  eat  era  ay.  Co*. 
319  111.  421,  435|   ■  lnltt  v.  Sornbllth.  248  111*  App.  108,  111|  Lurls 
v»  Brewer .  id.  523,  331.)  The  evidence  of  the  plaintiff  made  out  a 
clear  oase  of  bre  ch  of  contract. 
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So  point   Is  Made  as  to  the   rjaount  of   the  finding,  and 
after  a  Tory  careful  examination  of  nil   the  facts  and   clrcumst^ncee 
In  the  cnre  *»e  har*  re>-caed  the  conclusion  th&t  justice  demands  that 
the  Judgment  of  the  Municipal     ourt  of  Bfcl«o#§  he  fsffimtid,  and  it 
is  eo  ordered* 

tgntm  * 

Gridley*  ?.  J.,  and  Barnes*-  J.,   concur* 
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In  the  .  uperior  Court  of  Cook  County*  In  an  action  in 

assumpsit,  Lewi*  c*  3rown»  plaintiff*-  sued  Charles  J.  3reenstreet* 
defendant*  The  ease  *a»  trial  before  the  court  with  a  jury  ana 
there  *nf  a  verdict  r<* turned  finding  the  issues  for  the  plaintiff 
and  assessing  hie  Oja&gee  at  the  sun  of  £&<x>c.  Judgment  «as 
entered  on  the  verdlet  and  thie  appeal  followed* 

In  1925  the  defendant  was  a  stockholder  in,  and  a  heavy 
creditor  of  the  Consolidated  Oil  Refining  empany*  ?he  Company 
woe  in  the  hands  of  receivers  appointed  by  the  upreme  Court  of  Sew 
York  and  that  oourt  was  threatening  to  eeil  all  of  the  property  of 
the  Company  to  pay  its  debts*  The  defendant  was  of  the  opinion 
that  if  the  receiver.*  could  he  removed  and  the  Company  given  a 
little  working  capital  it  would  be  able  to  pay  off  its  debts  and 
become  a  valuable  going  business*  luring  June  and  July*  1926,  the 
defendant  ettsmpted  to  Interest  men  of  meuis  in  the  refinancing  of 
the  company  and  in  .-.ugust.  1925*  an  employee  of  the  defendant 
introduced  him  to  the  plaintiff*.  The  defendant  explained  the 
situation  to  the  plaintiff  and  told  him  that  hs  wanted  him  to  find 
somebody  who  would  finance  the  Company,  as  a  result  of  the  con- 
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ference   th«  follow  tug   instrument  wat  executed; 

"vklca#o»    111.*    .\uguat  31  (   1925. 
Mr.  L.   v .  Brown  it  authorised    to   secure  &  loan 
or  «oa»   one   to  underwrite  a  Bond   iatme   In  the   sua  of  two 
hundred  fifty  thousand  dollars  I #250, 000. 00)   on  the     il 
Keflnlng  Plant  of   the  Consolidated  Oil  Beflning  Co*  &t 
East  Chlc«go,   Indiana*  or   to  introduce  me   to  some  one  who 
will  finance  this  plant   to  the  extent  of  $£60*  ;00.00|  and 
if  the  party  or  company  indicated  below  finances  this 
business  to  the  extent  of  £250,000,  it  is  hereby  authorized 
to  pay  to  Mr.  L*  C«  Broun  the   sua  of  fire    thousand   dollars 
(#5,000.00)  out  of  the  proceeds  of  euoh  loan  in  full  for  hie 
commies  ions  for   ye  curing  nil   loon. 

(   igned)     £mniu  J.  i3re<metreet. 
The  party  or   -"ompnny  referred    to  abowe  in, 
ranglwr  Laphan  A  Co.  and  B«rtl«tt  and  Cordon. 

•U*     -  • 


The  plaintiff  interested  Mr.  a or don  of  Barilett  4  Gordon,   Inc.,  a 
Chicago  investment  firm*   in  the  scheme  of  financing  the  ...ompany. 
finally  Mr.  Gordon  told   the  plaintiff  tht  it  was  impost ible   to 
finance   the  Company  in  the  manner  contemplated  by  the  instrument  of 

uguat   31,   1925,  but    that   the  Bartles-Maguire  Oil  Conpany,  of 
Milwaukee,     istoneiu,  might,  purchase   the  property.     The   plaintiff 
testified   that  he  then  want  to  the  defendant  and   told  him  that  he  had 
found  great  difficulty   in  getting  anybody  interested  in  financing  the 
proposition  but   that  he   thought  a  aele  could  be  made  of   the  property, 
ant    thrt  he  naked   the  defend  nt   if   the   latter  %ould   pay  him  the 
in  case  he  securer,    a  sale  of  the   property,   and   the  defendant   s.asured 
him  that  he  would)   that   thereafter  the  plaintiff   told   the  defendant 
that  the   name  of   the  prospective  purchaser  was  Bertlee-Baguire  Oil 
Company,   of  Milwaukee,       The  evidence     o.    the   plaint  iff  also  tends  to 
enow   that  through  the  efforte  of   the  letter  the  Burtles-maguire  Oil 
Company  and   the  defendant  entered   into  negoti   ;io«6  and   that  as  a 
result  of  the  s*me  the  defendant  was  able  to  sell   the  property  of  the 
Consolidated  Oil  Be fining  Company   to  the  Milwaukee  company.     By  the 
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terms  of  the  agrefca«nt   the   receivers  were  paid  1178,000  end   the 
dofenaant  received   820  shares  of  preferred   atocfc   In  the  Bartles- 
Vaguire  Oil  Conpuay.      In  addition  to  the  cash,   the  receive™  also 
received  1*40,000  of  *  toe  it  in   the  letter  company* 

The  d<*f*ndftBt   contends  that,   conceding  for  the   sake  of 
argument  that  a  contract  «aa  entered   into  between  the  plaintiff  mud 
the  defoliant   for  the  pnpMitft  of  a  eom^isalon  for   securing  a  purchaser 
of   the  Consolidated   Oil  Refining  Company,  nevertheless ,   the  verdict 
was  against  the   manifest  weight  of   the  evidtmee*   &m   the  proof  shows 
that  the  plaintiff  had  abandoned  the  deal  with  the  aartleg-amgulze  Oil 
Company  before   that  company  became  really  interested   in  the  matter* 

fter  a  careful  consider  ration  of  all  the  facta  and   clrcusa  trances  in 
the  record,  we  are  satisfies   that   there   la  no  merit   in  this  contention* 

ubrey  0.   Maguire,  pr  eeicUat  of   the  aftitlee-Ma.,-:ulre  Oil  Ke fining 
Company,   t  eta  if  led    that  in  an   interview  he  had  with  the  defendant  on 
the  oocaeion  when  the  partita  came   together  in  the  matter  of  terms* 
the  defendant  aaked  him  to  increase  hie  offer  for   the  reason  that  "he 
had   to  take  oare  of  Mr,  Brown  for  about  #S,Q00.v'     v.obert  JJ«  Gordon • 
president  of   the  Bartlett  A  Coreon  company,   whoa  the  plaintiff  had 
Interested   la  the  scheme,   testified   th?  t  just   rbout   the   time  the  tfeal 
was  eoaeummated  the  defendant  told  fam  that  he  h?.d  to  pay  Brown  £8,000. 
This  witness   further  t*etifiec   mat  the  day  before   the  deal  was  eloeed 
the  defendnat  a«id   to  Kr»  #aguire*     "I  hare  got   to  $&y  Brown  i5,0O0»00 
and  I  hare  got  to  bare  mere  aeaey  for  this  property •"      .  e   fine"  no 
merit  ia  the  coatentloa  that  the  plaiatiff  abandoaed   th«  effort  to 
sell  the  property  in  question*     the  defendant  calls  our  attention  to 
the  fact   that  the  plaintiff  testified   that  after  negotiations  were 
etarted  between  the  c&feadaat  send  th©  Bartlea-Maguire  Oil  company,  he 
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was  still  attempting   to   finance   the   Consolidated   Oil  Refining  Company 
under  the  written  agreesieat,   and   the  defendant  argues  that  this  conduct 
of   the  plaintiff  shows   gfcal   he  hi sd   abandonee   the  effort  to  sell  the 
property.       The   plaintiff's  testimony   that   the  defend   nt  relies  upon 
in   this  regard  was  &»   follows*     ***•  were  not  staking  rapid   progress 
with  the  Bartles~Maguire  deal,   I  did   not   knew  hut   that  possibly  it 
night  fall   through,  and   I  kept  on  trying  to  finance  it  with  a  bond 
issue**       This  statement  of   the  plaintiff  does  not  support  the   theory 
of   the  defendant  that  the  plaintiff  abandoned  the  effort   to  aell   the 
property  before  the  consuaimati  n  of   the  deal  between  the  defendant 
and  the  H&rtles-Sta&uire  Company*     Moreover,  the  fctasteMf  clearly 
shows  that   nt  the   tims   the  deal  was  consummated   the  defendant  recognised 
that  the  plaintiff  had  not  abandoned  the  plan  to  sell  the  property* 
The  defendant  contends  that  the   court  erred   In  admitting 
in  ewldence   the  written  Instrument  of     u&ust  31 ,   1938,  because  it  was 
not  rslewant  to  any  issue  involved  sad  was  introduced  merely  to 
prejudice   the  jury.       e  find  no  merit   in  this  contention*       The  defend- 
ant concedes  that  the  counsel  for  the  plaintiff  during  the  trial 
repeatedly  stated  that  they  were  not  suing  on  this  written  instrument. 
Moreover,   the  defendant  testified  to  the  signing  of  this  instrument 
sad   to  the  facts  and  circumstances  surrounding   the  execution  of  the 
earns  and  he  stated   th  t  he  was  very  careful  to  have  everything  relating 
to  his  agreement  with  the   plaintiff  In  writing,  and  in  connection  with 
this  testimony  he  referred   to  the   instrument   in  question*     That 
instrument  whs  admitted  in  evidence  merely  ae  a  part  of   the  dealings 
between  the  plaintiff  and   the  defendant*  and  *e  are  unhcle    to  see  how 
it  could  have  prejudiced   the  latter*        in  fact,  as   «e   have  no tec,  the 
defendant  aeeerted  that  the  instrument  contained  his  entire  agreement 
with  the  plaintiff. 
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The  defend .n£   gynt«sat>s»  t**>.&   im   court  erred  in  p»rxaiUing 
the  plaintiff  to  testify  that   the  defendant  hac   given  him  an 
appraisement  of   the  Consolidated  properties  to  bo  used  in  hit  search 
for  a  lender  or   purchaser,     the   "appraisement1"   ceneUtea  of  a  yellow 
eheet  of  paper*     The  dtfend^nt  hna  crllec    our  attention  to  three 
plaoee  in  the  abstract  in  reference  to  this  contention*     aft  to  the 
first*   the  counsel  for  the  defendant*   after  miking  an  objection  to 
a  question*   stated  that  it  w«e  all  right*  ana    the  court  was  not  called 
upon  to  rule.       '*•  sire  next  referred  to  a  question  and  answer  in  the 
examination  of   Aubrey  3*  Maguire.     lo  objection  %ae  made   to  the 
question  and   the   court  was  not   called   upon  to  rule  in  reference  to 
the   snots,     our  attention  is  also  directed    to  am  objection  mace  to  a 
question  propounded  to  the  «itn*sj?     obert  Ik  Gordon*  and  by  a 
reference  to  the  record  we  find  that  the  court  sustained   the  objection* 
It  Is  evident  11*1  the  present  contention  in  without  o&rit*     ...» 
stated  by  the   trial  court t  *tfc®  record   is  silent  as   to  what  the 
yellow  sheet  contained." 

The  defeats  am  t  has  had  a  fair  trial,  and   the  judgment  of 
the     uperlor  court  of  Cook  -'oonty  should  be  &n&  it  is  affirmed. 

aVFXRM.'.  . 

Olid  ley,   ?.  J*,  and  Barnes*  JVf   concur* 
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A.   F.   fiOHULIZ  4k  CO., 
a  corporation, 

defend ant  in  £rror» 

▼  . 

Plaint! ;  r   in    :rror. 
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A*  F.   Sehults  £   Co*,  a  corpor* tlon,  plaintiff,   sued 
Kdmund  M.  Faweleki,  defen^^nt,   in  the  Municipal     ourt   of  Chi  ego, 
in  an  action  of   tort*     Thft  oust   uaa  tried  before   the  court  without 
a  jury  am:  at   the  conclusion  of    the   *ivld*nce   the  court  found   the 
defendant  guilty  and   assessed   the  plaiacirr's  damngea  at   the  sum 
of  v457.55.     Judgment  *ss  entered  on   th«  finding  <*nd   this  writ  of 
error  followed. 

the  claim  was  for  damages   to  the  plaintiff's  automobile 
arising  out  of  a  c  lliolon     hich  occurred  Febru.-ry  £7,  1927,  at 
tne  intersection  of     hef field  and    Vaveland  avenues,   In   th«  city 
of   Chicago.       fUch  rd  a ■     ick,  a  customer  of  the  plaintiff,  because 
of  the  fact   th  t  hie  ©*n  auUjsobile  was  beine  repaired,  had  borrowed 
from  the  pl&intllf   the   ruaoaobilo  damaged   In  the  collision,  ejtf  he 
was  riding  in  the    ©-,;jee  at  the   tl»e  of   the  collision.     His  son  -was 
driving  the   car* 

V.  efend^nt  rolls*  for  reversal  upon   the  following 
propositions  i     First*       Contributory  negligence  of   (In  driver  of 
plaintiff's  automobile  as  established  by   the  evi  -snee.     a  ©send. 
iivicence  was   improperly  admitted   over  the  objection  of   the  defend- 
ant with  reference   to  the  HU«»»ion  of  damage,     third,     The  amount 


\\ 


\ 


1 


ud*»8   •  *? 
tw  »*■  •*<«*  »dt  o  nolle*  ae  «1 

v    A 

«.:!•*  i*m 

#IitfOui--y-.;.     «i"  *$r.a»b    «»'"    04*  Milt r.\>    ^ll'i 

iC     JtfO    30l«ll« 

■;:.:.■  -         .».■'.-,;,  •;  ■        i : ";     V, 

olltfOJM  *i>jt   a*©   oisi  iadi   t.t\  ti. - 

■       1  -.:.-...  .    :  ::..     ;  t     ••  :    fH  PJ 

*C    te--  lavft    tt04lf<U<t~  ./flit      ;s«OiJl«Of01« 

.    :  •  .-.•::     t  •        .. . :  •      .! ..-,  ,u  9LL0tmi*4    I'ltlJftlAto, 

v<-'":         »•■  .:     ,-.;.  .    o     Mil    1*00     .;.:.:-,.•      i           •.,.«:    »i       MMWUll 

,aT  «MlifT  .•»«..;.■    10  ««                   rf*  OJ    owtsnsl**  lUl*  *a« 


of  the  Judgment   is  excessive  •" 

As   to  the   first  contention,   »e   mft   gatiefiw:,   after  a 
careful  consideration  of   the   evicnce,   that   it    1*  without  merit* 
The   uvldtmee   for   the   ph  in t iff   showed   th*t   the   driver  of   the 
plaintiff* »  automobile  was  in  the   exercise  of  t!u«  oare  und   caution 
at   the  time   of  «nd   Just  prior  to  the  collision  in  question*  and   the 
trial  court,   in  our  judgment,  would  have  been  justified   in  disbelieving 
the   story  told  by  the  defendant  me  to  the  manner  of  the  accident* 

Che  undisputed  evidence   in   the   care   shows   thnt  prior   to  the 
accident  fri  chard   *iclt  had  borrowed   the  car  from  the  plaintiff   and  that 
he  was  in  undisputed  possession  of   it  at  the  time  of   the   accident* 
and    the  plaintiff  contend:*,  and  with  much  force*   that  Pick  vacs  a  mere 
bailee  and   that  his  poe  esyion  of   the   tmf  did  not   involve*  a*   to  the 
plaintiff*  any  clement  of  p v.- rt  iter  ship »  principal  and  agent*  or  isastcr 
and   servant,  and    that*   therefore*  umtk-r  euch  a  state  of  facta   contributory 
negligence   of  fickor  his  t*on*   if  any,   coulf.   not   b.   imputed   to  the  plain- 
tiff in  the  present  action.       In  support  of   it&  contention  the  plain- 
tiff cites   the  following*     6  C.  J.  ll«9t  Cellar  v.     hipes*  45  ill*  App. 
S77»       pelman  v»   ; elano.  177  ko.     pp.  28.        in  the  latter  ease*  siany 
of  the  d  fciaions  bearing  upon  '.he   instant   contention  of   the  plaintiff 
are  reviewed*     However,  we  do  not  deem  it  necessary   to  ps&&  upon  this 
oontention  of  the  plaintiff* 

As   to  the   second  contention  of   iltffiiilit ■  va  have  found  it 
rather  difficult   to  follow  his  argument   in  reference   to  the  same. 
However,  after  a  patient  consideration  of   fern*   name*   M   SJfH   satisfied 
that   there   is  no  merit   in  the  contention* 

As   to  the  third   oontention i     s  vltnese  caller   by  the  plain- 
tiff testified    to   the  damages  to   the  ear  and    the   cert  of  repairing   the 
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ssjae,  and  it   appeared  from  his  testimony  tart  the  plaintiff  had 
charged  a  thirty  p*  r  cent  profit  on  certain  items  in  the  0111.      ;he 
trial  court   stated    to  the  counsel  that  he  *euld  net   allow   chs  plain- 
tiff  these  iteme  of  profit  and  ho  requested   the  counsel  on  both  eldoo 
and  the  witnese   to  fa  into  the  chambers  of  the  court  and  to  there  go 
over  the  v  rious  items  %n&  to  determine  what  the  amount  of  the  oill 
for  damage*  uhould  he*  lee?   the   thirty  per  cent  profit.     The  reoord 
ehows  the  following  i     *  '.'hereupon   the   Interested  parties  wsat   in  chambers 
for  the  purpose   Indicated  hy  the  court*  and  upon  their  return  the  follow* 
ing  proceedings  were  hao  i       *r .  Ratal    ( counsel  for  the  defendant)  i     Wo 
fc&we  figured   the  NMMHgt    ■    *   *  ■*«  Ifr—   (counsel  for  the  plaintiff)  i  *  *  * 
th*  amount  #•  have  arrived  at  is   four  huadrwe    thirty -seven  dollars  and 
thirty-fire  conta."     The   court   thereupon  ftliM   the  d  .'images  of   the  plain- 
tiff at   thai  amount,     the  d^femiuat  made  no  ejection   to  the  procedure 
suggested  by  the  court.     On  tho  contrary*   the  record   shows   that  ho 
acquiesced   in   the   eume,  and   tho  court  WM  justified   in  assuming  from 
tho  st»tcw*nts  of   th«  counsel  that   they  had  agreed  on  the   correct 
amount  of    the  dmsages. 

in  tha  concluding  pmjFt  of  the  brief  of  tho  c sfandant t  ho 
contend c   th&t   IK*,   conduct  of   the  court   in  sending  the   counsel  nn&  the 
witnsso  into  chambers  to  agree  on  the  correct  amount  of   Km*  r-  mages 
•eeprived  the  defendant  of  his  right  of  n  trial  by  the  court. •     Thin 
contention*  of   course*   is  without  merit* 

The  Judgment  of   the  Municipal   Court  of  Chisago  is  Affirmed* 

Grioley,    '  .  «.,   r.nd  Baraee*   J.,   concur* 
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m.    JUSTIC8    ttCAlLAll   BRU?1II8   THE  OPINIO* 

tfee   O&atUft*,    Jo»«i>li  tttttffei    f  ilsv:'.,   in    tne   circuit 
Court  of  Cook  County,  hlo  bill    again,  at  Cyrils-  'J  ftftAaa,    ■ppt&loftt, 
in  whi-      lit   ftll#fff»  that  h#  »wt   titi^WK'    a  ooroiaony  of  amrrtage 
wit**    fcfeM    qpJHlllMkt    on    fa**  i-%    I??'1?,        ■'  r    at 

the  ti«*#  of   the  oer*raonyt  had  not  h*m   rUvcrced  flrw  (MM  U, 

to  *hes:  eh*  w&«  married,   Ml    MM   *a*a*la*  •*•!  :"  wuni 

to  the  *9»0)llft&4  J*ay  be  annulled.      flM  *y  Kfl     •■•■*"  answer, 

admitted    the  atarriage  to   the  aopelleia  ml    *aat«a  It  ran 

o  v»li3,   legal  »arria«,o  as   BBo  fc*4  »*«»  legally  41voreed,  fro* 
Land  is   pr.io:;  ■ -,■    ;i^s   that   ehe  Harried   tue   appellee, 

*ppell.:*at   filed,  a  oroea-oilX   for   ••paVatt  aaiataaaae*t   which.  *«• 
never   .snwtMd  By  two  appwliet  although   the  record   **«■   that  there 
vae  a  rule  entered   for  him  to  plead,   snower  or  iaMaf   to  the  esuae 
within  fcaa.    •iaye.       By  leave  if*   oourt   fc":  nt   an  tared  a  moti on 

for   temporary   aijaony  «»£   solicitor's  fa**,     Later  it  wae  ordered 
that  tfet   -^-."Hoa  pay   tho  appellant   ISO  on  account  of  hr,r  eoiicl- 
tor»i  feee,   M4   tho  apt  ion  as  to   the  tt:wer«ir."        I   <  ■■■y  wa*   con- 
tinued,    later,   Maaaj   a  hearing  of   thia  aatteS,    tho   0)  or 
#nt*re*    0tf  folXovtng  ordor: 

■Tho    court   feUKVlac  aaaiH    t&P  eworn   tootinony    I  **t 

of  a  ?eotion  flit   to* horary  nlianay  rM  aoJiaitfi.ro  faei   *n<* 
having  read   th*   o^orn   affidavit  of  tba   aroov  *e 

Kyrtl*  Land if   Ia1  tat   t*a   eorcpl  elaant  Joaaph  tuatft  £• 

a  nan   76  years  of  J4&e;    that  ;  rP9  °*' 

1  HH|    thet  the  only  Laeon*  received  by  I  -i-inant 


, 


' 
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Jpeeph  Uunch  ia   ?i'    .       *  year  fre*a  afcian  he  Is  co^eiied 
to  pvr  t^xea,    that   Use   p*rUee   In   the   uh©ve   entitled   emiM 
w«r#  carried  on   June  13,   lt99   and    separated  Au^uet  13,   1927; 
that    said   Joaeoh  t'ur.eh  ha*  no   other  taaana  ■  n   the 

1150.00  rental   frets   eat'-  ;•«»»,      It    i»   therefor*  ordered, 

ftt|H4f«4  -w-1  -itor***^   |ha|   gfc«  Bh)t4aa  f#f  ravy  *o  i irony 

Mi  Mel   the   ptWI  is  denied,    **nd  *  •  *    that    the  aaanjtlaiaaat 
fcaajll  ifcBafc  *ay   III    the   defendant   the   additional    MH  of    )S0. 

a  I  li  Ltt>sf  fa^s." 
The  aaaallaRt  has  ap-n  framed   freai   that  er**rr. 

On  the  hearing  certain  oral   testimony  vat  introduced 

oy  the  appellant,  but  the  arterial  faatf  upon  whloto  aha  baaee  her 
siolioa  art  tex.  I'arlh  in  her  affidavit  filed  in  support  of  the  mo- 
tion. Daa  amtav&aft  pars.©  *f  Um  affidavit,  a«  :■-.»  t^i«  appeal 
Is   concerned,    are  ae   follows: 

"Affiant  favthai  eays  that  she  Ik  fifty  years  of  a&e  &nd 
that  prior  to  her  warrlage  to    s&id  Joseph  Rfitaah  she  -was  in 
tjood  health  and  was  employed  aa  a  practical  nurse  *  ■♦  e   that 
itt&edlately   aft*r   the*   filing  of  said  petition    m   aforesaid 
Joseph  J-unch  proceeded,  to   terrorise  affiant,    to  ue«  vile  and 
epprobrloue  Xi  (•   toward   ha>   Ma4   6*    threaten  ;»t  ^ith 

bodily  hane  and  jmaatai   that   MM  l«ave   ;,1:»,    all   to   euch  an 
extent   tiat  on   &  number  of  occasions   H  aat    re  .ove  her 

elothea  at  Blight   and  was  una?)©  to   sleep   at  all}    that  because 
of   e«i  1  acta   as   aforesaid    she  bee.a»e  la    a  vory  -  ad   atta* 

elghly  nervous   eon-ntion   and  otherwise   ill;    that   »he  weighed 
en*  hun  !rt4  eat   (104)   pound®  at    Dad    ■  f   eaid  marriage 

and   eighty*alaa  (*3P)   anwld   at 

now  veigha  ninety  fofi)  aaaaahj  *  •  •  t%  .  g  no  preaerty, 

«on*y  or  Irvoosne  *4Mttaa*va9]    that  because  ef  ad*   ore  sent   ill 
health   aha   i»  aahbld   tc    accent    employs*  em  I    to 

the   charity  of  h*r  relatives  who  are  kaealaj  I    3he 

has  no   fun4s    la   *-E>oley  solicitors  to  4e)fan4  nvr  in   ihn  action 
brought  by   eaid   Joseph  Munch,    end   UMas   hmw  ifl  have 

received  not'*ir<!,f  for  the   services  aisle  -red 

her  or  en  recount  of  the  services  to  b<*  rendered  heri    ;. 
aai-i   Joseph  MMBak   is  in  good  phyaicj*!  ■    la   ejl  excep- 

tionally vigoroue   Ml  'iiien  for  a  nan  of  re- 

sides on  Mtanty   Mtr«t  of  land  »  Ian  is  eenad  »y  fee 

air-pla  free  &r»"^   el   ar  if  aortg^.-.^s,   adjolriij.  of 

PaloR  rark,    aald  land  boinfi  located  Rear  i:;3ri   'it rest  and 
Xaene  Avenue,   Coob  County,    Illinois,    aid  vaittf  i:-  proved  with 
a  seven   roou  house  where  Joseph  &.unoh  reaiaVat]    -    '    •    vaat  she 
has  ssede  inttalry  rsepectic^   the  v;iiue  of   aai  ■    I  aid   ia  in* 

fersied  and  verily  bcll#vee  that  it  ie  raaaeaahly  worth  *2^oo 
per  sere;    that  said  &.eene  Avenue  is  being  improved   aa  a  tarou^h 
>lajiea|  fraai  chica^«,  111 ina     ,        Joiiet,  113     »iai   that  sail 
land  la  comparatively  near  the  City  of  fihiaaajQ    sad   adjoining 
Paloe  Park,   a  saburb  of   Chioago   and   adjoii.ing  a  Cook  «ounty 
Koreat  Preserve  e©  that  it  had  a  larg«s  taarkat  value  for 
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sua'trlsiaa   sarpaaaaj    *    ■  *    that   said   Joseph  kunoh  imoraadi 
her  on  a  number  of  occasions  at   tk  §j 1  aanrl ag*  and 

latced  lately;  thereafter  that  he  had  boon  offered    12OQ0  per  aere 

i*or  said   1  ,nd   tut  a&d  refused  to  aaaaat    MM  aaae   39   it  was  an 
inadequate   price;    that  he  had    sufiloiwnt   faaaf   te   live  upon 
the  re  lit  or   ;:l»   lift   Mil    that   It  nai  not  rn»c«««fcr-    s©r  >,im  to 
■oil  said  Iaai|  *  *  *   Hurt  Jeoeph  i.uach  leased  saprealaatalf 
on*  ««!«  of  %m4   for  sin  oil   station  and   affisuit  ie   informed 
•odd  verily  believes  that  he  resolves  One  fbm  'ro4   and  Jfll'ty 
Dollars  ( jfl  5v> )    annual  rwlal    therefor;    •    ■  ■    taut   tar  lag 
thsir  a;irri*d  life   said   Joseph  Munch  always  had  funds,    1 
ttnunXly  Keeping  frost  one  Hundred  Dollars  (#10©)    to  two 
Hundred  DoJi^rs  ($tOO)    on  his  levaoa  stolon  aeaey  h#  exhibited 
at   various    times  to  hsr  when  he  gave  her  funds,   to  purchase 
food   Wd   .your  affldant  verily  believes?    that   said    'Joseph  fcunoh 
has   funds   Mid   property  oi"  whir.':    SJM  bag  no  teaawli  a**  than 

that   fat    Pa.rth  herein  Whit     a4  refuse®   to   -Useless*" 

The  gfpaXla*    IM  R«*    fl*i   any   (affidavit   in  0  position   to   the 

motion  of  *  sllaas,  nor  ill   he  tUfaf  sjftjr    «»vtdonce  at   tho 

tlm*  of   llM  hiring  of   ftfes  motion. 

The   gf^ellftRt    contends    l-  I    tfeaa* 

eellor   Seayiag  temporary  »t  *as   an    abuse  of 

disaretion.     The   riMH       ■  n   sfcaaaaXla*  baaaa    'is  order 

denying  to  horary  alimony  uptw   tfef   t-.i<>?sry  taai   the  only   thing  that 
ho  coul  I   consider  Ik  r*»p«ct  to   tho  raal   tfttaae1  '-0  tho 

appellee  was   tha  fact    fcteat   It  Bf*6a*«4  as  rental  1  year,   and 

tha  Quest ioa  before  ue  1®,    lid   th*   ©h&ncel.*ar   $rr  In   alfl  view  of 
tho  l»*r. 

te»perarv   alimony   and   solicitor's   fe*»s   off*  not   **• 
lowed  a*  a  Katter  of  right,   but  r#»t  in  tA4  ■aaad  dieoretion  of 
the  court,   defend -nt  or.   tho  inability  of  th*  appellant  to  provide 
for  herself  and  pay  th*  expenses  of  tfta  it  tifc  stion,    and  apatt  tha 
ability  of  awTJOll"**  to   *n   oo.      The  discretion   is    fc«  be  ox^reioad 
in  vio»  of  ths  taadltiaaa  §f  Hit  o»rties  aas   tha  eir  -sas  of 

tho  easo.      Th--  rt,  fa  a«V  affidavit,   reaitao  &   *laa»   ©-owing 

as  to  hor  inability  to  ararldf  fa»  aaraall'  sad  to  say  the  oxpanssa 
of   th*  litigatlajii     Acccr-Un^r  to   the  «aa«atra4iatad   *sridanoa  in 
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the  caae  the  appellee  la  the  ©mor  af  unincumbered  real  estate 
near  thff  city  of  Chicago,  worth  fi8o#G0O,   «m<l  for  which  the  appellee 
hae  declin**,   on  a  number  of  oauaaione,   #40,000   for   the   reaaon   that 

he  considered    fh*»    MMNKt  ©fJ>r#i3   inadequate.      "It   in  not   the  law 
that   the  principal  ttf  ant  unproductive  estate  Bay  not  be  charged 
f#»   t*?e  prtdttttitl  of   a u It able  allowaneae.     to|^|Ji„,,l^_|iergigg, t 
M  111.   App,   190 i  Parker  v.   Parker.  61   111.  fit*"       0 -.=?.*... T».  i>o.yg. 
193  111,   a«,   |&s,  6io.)     in  ttttar  w^.  &*ff*fr.   $S  11  ,  445, 

the  court   aaldi      *$or   la   It   an    iBtWtV    Ino    say  t&ftt    e&e,   toy   the    It* 
eree,  would   gat  a  third   §J    th*    re*.-,  to    KM  Its  »r icing  fre»  the 

property.      Th*  oeurt  la  not  v^und  by  aut&  mm*  I  n,   but  may 

look  to  e&tt  tilt  jifNqetvtgr  la  tapanl*  of  yielding.     Convert**  into 
aoney,   it    could  be  made  to  yield  n,  smoh  larger  bw,1*     la  jBejrg«i| 
r.  Imw.    tutra.    II    is   said;        "Alt  .tug*»  it  is  uaual   to  regard 
the  income  of  the  delinquent  hueband  at  the  fund   m%  tf  ebldB 
alimony  ie  to  be  decreed,    it  i»  by  no  mean  a  unlvara&i,     A  portion 
of  the  eatate  way  b»  decreed.     In  the   ouae  of  Burg.'l.jr.^ v . ,  Bure.l »r. . 
8  Metering  4F7,    the   MNHrc  want   tt*ttt4   tha   incoi&o  af  the   uunband 
and  oi*d*red   a   «al*  of   the  delinquent  huabund*e  eatate.      In  all 
eaaae,   th*  court  will    look   to   the  axtent  '%t  the  |       g&,   waount 

of  or<*o»rty,"    (•%•»      ft   EajfHBLJLu JlSHlSX •   &.WI3*    ''       ' 
court  only  deera**   that  he   should,   la   *i«s  charge  of  a  legal    iuty, 
pay  a  certain   sum  every   three  m  ttht   If   to/tttVfcant  in  <?rror.      It 
doee  not  order  felfl  to    labor  to    earn  It.      it   ie   left   at  liberty  to 
raiae  the  aieana  t»y  the  aale  tf  hi  a  aafftawftl   property  or  real 
aetata,   or  proluoa  it  fro»  his  regular  purs  ate,    at  Bay  euit  hi  a 
inclination  or  hi*   intereet.      *    *   *   It   can  net  be   tiiat  the   court 
would  have  no  power  to   decree  al  tatty  It  ttttty,    el*»ply  baeauaa   the 
defendant  h»e  no  productive  property."     In  Harding  v.   farcing,   144 
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111.    ft'W,   6O0-1,    the  rule  1b   r«eo«!niR©d   that    tn«   chancellor  *©y 
enter  M  order   MhMriettBf  for  th©  actual   warn  to   WtA  neceaaitiea  of  th© 
wifa,   ev«r  f    Um  oftyasont  of  the   allowance  will   result  In  diminish- 
ing th©  eslete  ©f  the  huabtutd. 

The  appellee  h«a  cite*   the  following  c«»«e  In  eupnert 
•f  th©  order  entered  by  th©  ftJwneelior!     Msdt.  .y.....i4ria4p.  JJS1   111. 
1^3;  fiff  Ti  KBTa  fflttlfflfrf  fe&eUJhJbttii  W  ai.  App,  Ml,    lion©  of 
th©©«  e&tea  holdo  CfSrtUMtff   It   Mil  rule  laid  dowr*   in  th©  oaaeo  w© 
hawe  cited.     11a©  awijor  tgjMortaTt  of  the  appellee  »ppeara  t©  be 
ihie,    that  whii©  th©  w&lu©  ©f  th*  r#*a   *at»t>$  ©3    ih©   appall©© 
Might  be  considered  by  the  chancellor  on  a  final  decree,    it,   ehouid 
not  be  considered  on  ©  s&otion  for   alimony  sJ&il£hJsS  kk£&*     **  »u* 
thorltiea   are   cited   In   support  of   libit    .v^itior    Rftd   it  Ik   sufficient 
to   eay  in  answer   l«   the  asm©  that  aev©r&l  ©f  th*  eases  we  hav©  quo  tad 
war*  appeal©  frois?  order*  for  alimony  &£»i£SIiM  AA1&*     W  Mat  natation 
of  th©  ©pool  lee  ^ere  list  lat  k  husband  wight  b#  th©  o«?ner  of  rery 
waluabl©  nori-T»r  Muctivt  real   ©state   in   th«*  city  of  Chicago    Md  yet 
if  he  hnd  no   ly.eome  ether  than  on,  aasnunt  actually  necessary  to 
support  hlal— If  h«  could   *so*p*  the  p&ywen-t  of  alimony  pendente  &t&& 
althoup     th©  wife  be  destitut©.      It  would  bo  »  aorloua  reflection 
upon  couria  of  acuity  if  sur:  ©  rule  wore  followod. 

Ih©  ApT'tll'mt  alec   ttiiylsAat   Hunt  the  amount   allowed 

h«r  for  aolieitor'a  fe«a  wa>s  inadequate.     W©  do  not  dees,  it  necessary 

to  p&se  upon   taia  contention,   «*.&  the   chancellor  h.*o   Um  vewer  to 

sale©  further  allowance©,   frou  time  to   ti&e,   fcr   solicitor's  foe©,  ©a 

the  circumstances  of  the  o©>oe  way  warrant. 

The  error  of  the  chancellor  was  «oi  an   afeMM  of  die- 
oration,   ©a  contended   for  by  the  appellant,  but  it  reault«d  froR  © 
aiatafcc  of  law,    and  &e   the   appellant  w^o  seriously   injured  by  th© 
action  of  the   chancellor,   th*  order  of  the  Circuit  Court  of  Cook 
County  ia  reversed  and  the  oiun  ia   rtiMMffttn1  for  further  proceed- 
ing© not   incor<ai»ter.t   with   tide  opinion. 

K»V$RS»D  AfcB  RKftAJTCBD, 

Oridley,   P.    ,T.,    isnd  Barnes,    J.,    concur. 
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A*   H/vi«l«i3hj 

lefen«ant  in  rror, 

Y. 

MOTOR   CA5  A3STT, 

Plaintiff  in  an* or. 


I. A.  649 


oi,  to  jnarxcxPAL  coost 

Of   LKIC.-.OG. 
) 


HU  JtrSTICr";  i-COOAl  I   i,i*  :m  opihioh  g#  mi.  coc     . 

A*  Kadler*   plaintiff*   sued  the  Motor  Car     arrica  Company, 
defend- nt,   in  the     uniei^al  court  of  Chicago  In  an  action  in  tort 
for  damage*)   to  an  automobile   owned  by  the  plain: iff*     A  trial  was 
had  before  the  court  without  a  jury*     The  court  round   she  defendant 
guilty  and  assessed  the  plaintiff's  asangos  at  the  sum  of  *1SQ. 
Judgment  was  entered   on  the  finding  and  this  writ  of  error  followed* 
The  plaintiff  has  not  filed  a  brief   in  thla  court* 

The   plaintiff* a   statement  of   claim  alleges  that  on  August 
5,   1937*  while  hie  cutomobile  -«.»  bcin&  driven  with  due  care  and 
caution  in  a   pou-.herly  direction  on    -n.hr-. eh  avenue (  near  32nd   street* 
the  defendant*  by  its    agent  or  servant*  so  r-.-cJtles-.vly,  carelessly 
and  negligently  operated  its    *utoaobile   th  t   it  collided   *ith  the 
automobile  of  the  plaintiff  and  damaged   it,  and  the  plaintiff  sued 
to  recover  damages  for  repairs  to  hie  automobile  "and  for  loss  of 
use  of  hie  automobile  while   repcire  were  being  made*" 

The  defend  ant  contend e  that  the  action  of   the  court  in 
finding  the  defend nnt  guilty  is  not  supported  by  the  re corn*     After 
a  careful  consider* t ion  of   the   erictence,  we  are  satisfied   that  the 
instant  contention  ennot  be  sustained* 

The  defendant  further   contends  that   the  damages  aseessed 
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by  the  court  were  excessive.  Thie  contention  le  a  Meritorious  one. 
The  plaintiff  proved  that  he  paid  I  64  for  repairs  to  hie  oar*  maos 
necessary  by  the  ncvident,  and  the  evidcmoe  tend  a  to  show  that  #04 
was  a  reasonable  oh  rgs  for  the  repairs  made,  the  plaintiff  is 
entltleo  to  that  amount,  but  no  more.  The  difference  between  $64 
and  #150,  the  amount  allowed  by  the  court,  appears  to  have  been 
allowed  upon  the  theory  that  the  plt»inUff  lost  commission*  on  soles 
that  he  night  have  mat©  if  he  had  not  been  deprived  of  the  use  of  the 
automobile  during  the  few  days  that  it  was  being  repaired.   uch 
alleged  damages  are,  of  course,  purely  speculative  and  should  not 
have  been  allowed  by  the  court* 

Several  other  contentions  are  raised  by  the  defendant,  but 
in  the  view  that  we  have  taken  of  this  oa-.*e  it  is  entirely  unnecessary 
to  conaidec  these. 

Under  the  I**  and  the  evidenoe  the  plaintiff  is  entitled  to 
recover  I 64  only.  Therefore,  if  the  plaintiff  will  within  ten  days 
file  t  remittitur  of  $86 »  the  Judgment  *ill  be  affirmed  for  $#4,  other- 
wise the  judgment  will  be  reversed  and  the  cause  remarked. 


Orldley,  P*  J.,  and  Barnes,  J»,  concur, 
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H.  JAMES  RtttflOl   and   C.  3  OOKS  } 

iili.Irf.T03r,   oep&rtners,   doing  \ 

business  as  J*ld<  leton  &  Koaeler,  )       appjkaL  fBOIt  a*  Ml  a*  WW   CQttfcT, 

Appellees »  ) 

J  0001  COUHTT. 

I'OHCHIAJr  FU-JSITUHii  COMPAIY,  1 

a  corporation,  ) 

Appellant*  ) 

MR,   mtXA   r-CAWJUT  HOUR  THE  OPISIO*  OP   P8E   COOKT. 

H*  Jaste®  Rooster  *vnd  C*  Brooke  Kite  let on,  copartners, 
doing  buslneee  M  Hide le ton         on  ifr,  pLalntlffo*.   sued   the 
Xonchlan  "urniture  Company,   a  corpora t ion,  defendant,   in  the 
superior  Court  of  Cook     ounty  in  an  action  of  aeauapalfc.     The 
oase  was  triec  before   the  court  with  a  jury  and   there  was  a 
▼ercict  returnee   finding  the   issues  for  the  plaintiffs  and 
as fleecing  their  dosages  at   the   sua  of    ,766.77,     Judgment  was 
entered   on  the  veniet  ano   this  appeal  followed* 

The  declaration  eoaaiated  of  the  coamea  counts*     The 
aff  id  ay  it  of  clala  of   the  plaintiffs  stated   that  the  elnla  was 
"for  aerwioea  and  labor,  material  and   aero  head  la* »  art  work,  liter- 
ary ideas* ,  literary  property,  adwcrtlalag  services  In  preparing 
copy,   submitting  plana*  preparing  advertising  material  and   celivery 
of  ease   to  defend >\at  at  his   special  instance  and  request  and, 
part  of   esa*   to  the  above  amount  used  by  defendant,   to-wit,   in  the 
bum  of  $10<C      «"         e  fine  froa   the   proof   that   the  plaint  If  fo 
operated  an  advertising  agency  and   supplied  acvlee,  art  work, 
literary  ideas*  advertising  copy,  layouts  and  drawings   to  the 

defendant,    to  be  uaed  by  the  latter  for  newspaper  advertising  in 
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its  retail  furniture  bu&inesei   that   the  defendant  used   the  service, 
materials,  stc*,  of  the  plaintiffs  in  connection  vita  certain 
advertisements  that  it  published  in  the  Chicago  Xrioune. 

The  defendant  contends  that  the   plaintiffs  are  limited   in 
their  recovery  under  the  plead  Inge  to   the  actual  labor  perforate   and 
•ate  lal  delivered,  if  any*     the  correctness  of  thle  propceitlon  of 
lav  nay  be  conceded*       pplying   this  rule  we  fine.    th»t  the  plaintiffs 
would  be  entitled  to  1240.54  under   the  proof*     The  defendant!  especially 
in  the  oral  argument,  does  not  seriously  dispute   this  amount* 

The  defendant  contends  (1)   that   the  plaintiffs  cannot  recover 

damages  und*r  the  common  counts  fox  breach  of  a  special  contract,  and 

(2)    that   the  amount  of   the  verdict  over  and  above  $M§ .84  was  allowed 

by  the  Jury  for  breach  of  a  special  contract.       Contention   (l)   is*  of 

course,  a  meritorious  one*     Contention   [U)  appears  also  to  be  justified 

by  the  proof*     In  fact,  the  plaintiffs  admit  that  "the  balance  of  $445 

was  Allowed  by  the  jury  for  the  'piracy*    in  destroying   the   ideas  so 

that  they  could  not  be  used  by  another  firm  in  the   same  line  of 

business.*     Under  the  law  am   the  evldenoe   the  plaintiffs  are  entitled 

to  recover  #^40. 54,  but  no  more.       Therefore,  if  the  plaintiffs  will 

withia  tea  dtye  file  a  remittitur  of  $846.23,   the  judgment  will  be 

affirmed  for  #240,54,   otherwise   the  Judgment  will   be  reversed   and  the 

cause  remanded. 
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HAWKUT,  &  LO  Ul.     89*  0 
a  corporation, 

I  ppe  lie  «, 

v. 

ISAAC  OXfTLgR, 

Appellant 


250  I.A.  6493 

APPSAl  fRQii  3tf»I0X 

©y  10 « 


1».  :&   QtttlJS  OF    .  ::,T. 

In   the   Municipal  i-ourt  of    ~hie*g«»   in  an  actios   in   con- 
tract,  Hawkins  &  Looiais     o.,   a  rorpor:..iion,   plaintiff*   sued    Isaac 
wittier,   defendant*     A  jury  nas  waived  and   the   cause  was   submitted 
to   the   court.,  wad    the  le^ute  >■  t te    fewtli   s*;.  in&t   the  defenc.-.nt  and 
the  plain vi£f*s  damages  were  assessed   at  the  ewe  of  |1?$«     «Tuagasent 
eae  entered  on  the  firming  and   this  ap^e^i  foil ©wee ♦ 

?fce  plaintiff* e  claim  s&s  for    tae  v   lue  of  *erk  done  and 
materials  furnished  in  the  printing  of  ab&traets  and   briefs  in 
Charley  J,  |  arney  t.   Charles   Hellgren,  a  suit  for  specific  performance 
then  panning  on  appeal  in  the     ypreme     ourt.     Bo  question  tram  raised 
in  the    instant  eete  as   to  the   suaeunt  of   the  plain>ir   *b  claim,     the 
printing   saw  ordered  hy  J ^ orgs      •  ?iuamer,   solicitor   tor  hMyt  and 
the  sole  defense  is   that     lua»>er  had  no  authority  to  act  for    Uitlsr 
in  the  scatter  of  the  printing  of   the  aoatraeta  and   briefs. 

fhe  defendant  contends    (a)    that   the  plaint if'    failed   to 
sake   out   a  prima  facie  esse,  and    U)    that   the  plaintiff  failed   to 
establish  its  case  by  a  prepcnde ranee   of   the   evidence.       fter  a 
careful   examination   of    the   ©riscnee  •ere  are   s&tifcf ifc£    that  ntither 
of  these   contentions  can  be   saetaine?;* 
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fae  ce;fend>mt  also  contence  that   the  plain  tiff  failed  to 
establish,  by  a  pre pond cranes  of    &he   eviuence,    the  authority  of 
riuxaaer   to  act   for    littler   in  tae  natter  of  ordering   the  printing 
of    the  briefs    sari   abstracts.        *e   i  iaa  no  merit   in  this  eonlwntion. 
The   evidence  shove   th*t    littles  authorised   the  filing  of   the  chancery 
euit   in  question)    that   the  costplainant,  Harnev ,  had  ce   interest  in 
the  euit  and    that  he  was  a  sere   "ciuaay  for  a>«    Ufctlar*"  *ho  was   the 
real  party  interested   in   the   property  involved   in   the   proceeding* 
Thoaas  A*  Harney,  a  brother  of   the  conplainant  in  the   chancery  auit, 
authorised  £r.   -luaueer    to  start   the   suit,  and  %hen  the  bill    in  that 
case  was  dismissed  for  want  of  equity*   in  tat  Circuit   Court,  said 
Harney  ordered    -  iujas&sr   to  take    the  aecass  ry  steps  for  an  appeal  to 
the  ^uprose  Court*        The  evidence   shows   that  Thorns  A.   HzLmny,   in  all 
that  ho  did   in  connection     iih   the  chancery  case,  «e.n  acting  as  the 
represents tive  of   the  defendant,    Httler.        In  fact*   the  proof  shows 
that   the  defendant,   in   the  c.inetty  proceeding,   ad«ittec    that  fhoaas 
A*  Harney  was  his  representative.       the  decision  of  the     npresse  Court 
on   the  appeal  was  adverse   to   the  complainant,   and  we  are  satisfied 
thnt   the  defendant  in  the    instant  euit  is  now  set-king    to  evade  the 
peyment  of   his  just  debt. 

The  defendant  contends   that     this  *uit  wag  brought  against 
appellant   and   two  others;   statement  of   el.* is  refers   to  safe   contract, 
joint  end    several  as   to  all  defendants*       Bar lag   trial   the  cant  *as 
diasisser    as  to  two  defendftnts  and  judgment  entered  against  appellant 
only*     So  amended  sta tenant  of  claim  was  filed*       otlon   in  arrest 
of  judgment  should  have  been  allowed.1"       The  plaintiff*?-  action  was 
oosseneed  against   Isaac  Sittler,  Charles  J*  Harney  s.nd   rhomas 
Harney.  usaaons  was  issued   eg   to  the  three  defendants  but  service 
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was  had  only  as  to   Isaac  littler,  and   on  motion  of   the  plaintiff 

the   suit   was  dismissed    «a   to  Charles  J.   Harney  and   Thomas   ...  Harney. 

The   plaintiff's   statement   of  data  alleged    (inter  alia;      "that    its 

claim  is  for   the    reasonable  and  market  value   of  materials   furnianed, 

and   services  rendered  fey  the   ; Inlntiff  nt   the   special  Joint  end 

several   Inctenee   and  request  of   sale  defendants,   the   miti  ante: rials, 

dates  of  delivery,   and  reasonable  Market   prices  therefor  *hich  the 

defendants  sad  each  of    thee  agreed    to  pay  appealing  on  the  statement 

attached   marker    'Exhibit  k*    and   made  a  part  hereof {   that  eaid    services 

and  oaterials  tere  accepted   by   the  defendants  ane   each  of   then  ant: 

that  said  defendants  Jointly  anc:  severally  promised   to  pay  therefor 

the   sum  of  £162.55."     the   point  mace  by  the  defendant   involves  a  natter 

of  variance  merely.        the  follow in^  language   of    Uh     uprems  Court  in 

the  case  of  Mayer  y,  area singer.   13C  111.  110,   is  applicable   to   the 

present  content ion * 

"Although  the  declaration  remained   as  a  declaration 
charging  a  joint  liability  again  est   the    Uo  defendants,  yet 
this  was  a  natter  of  variance  merely.     The  proof   shone c   that 
only  one  defendant  was   liable,     the  declaration  stverred   that 
both  «ere   liable.       ppellant  should,   therefore,  have  moved   to 
exclude   the   evidence  on  the  ground  of  a  variance;  but  he  did 
not  do  so*        If   the  objecting  party  desires   to  raise   the 
question  of  variance,   Bl   mast   indicate   it   specifically  in  his 
objection,  and    point  out   in  s&nt   it  consists,   so  as  to  enable 
the   court    to  pass  ujon  the  question  intelligently,  and   also 
so  as  to  enable   the  plaintiff   to  amend   the  pleadings   to  make 
thes  conform  to  the  evidence*        If  the   objection  had   thus  been 
pointed  out,   the  appellse  may  have  amende®  his  declaration 
immediately,   subject  to  such  terms  M   the   court  say  h-ve   seen 
fit   to  impose.      (Lake     here _ and  Michigan    -pa  thorn  /%.»   0o«  v. 
£ard,  135   111.  8311  ? rob at  Construction  £o.  v.lroTcy.   16d  id. 

In  the   trial   of   the  instant  esse   the  defend  at  die  not   raise  the 
question  of  variance.        2a  fact,   he  does  not  raise  that  question 
in  the   assignment  of  errors.     Tm   action  was  dismissed  ae   to  Charles 
J.  Harney  and  Thomas  km   Harney,  and   there  seas  no  evidence     of  joint 
liability   introduced.      It  *ill  be   noted   that   the  statement   of   claim 
alleges  "that   its  claim  is  for  the    reasonable  and  aarket  value  of 
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materiale  furniehec  *  and  serrlc^s  renoer*d  by  the  plainiiif  ut   the 
special  Joint   and  several  Instance  and  request  of  said   Cefcpoants* 
uhe  m  ic  aster isle,   dates  of  rellvery,   anc   re   wonable  aerket  prices 
therefor  phi  oh  the  defendants gad,,  each  of   them  agreed    to   ,>ay  appearing 
on   the  ai&.teae*u   ettachad  a&rkeC    'inhibit  A*    and  aa.de  a  part   hereof} 
that  said  service  a  §jg         |   rials  w»  a— aWd  ay  the)  def  sadaata  aa§ 
each  of  t hem  _ and    the  tui  eft  id  defendants  Jointly  ant;    severally  premised 
to   pay  therefor   the   bub  of   .162.55."        {Italics  ours.}     ?he   charge 
is  the   statement   of  claim  of  &  joins,  promise  amy  therefore  be  rejected 
as  surplusage.      (See     ohlatter  t.  ?riebel»  ttig   111.     pp»  504, 
uterbaugh's   Com*  Lav  Plead*  A  Prac.   10 ih  £d.»  p.  354.)     the 
present  contention  is  clearly  an  afterthought   ants   is  without  »erit. 
The  judgment  of   the  municipal  ^ourt.  of    Chic  go  should  he 
and   it   is  affirmed* 


Gridlsy,    f*  J*,   and  Barnes*  J.,    concur. 
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-ILLIAM  R.   JOHH  TQH, 
Appellant, 

T. 

HOBARI-  0.      HOCK.  V, 

Appellee. 


**A*A         V 


apmai.  srom  wnrxcxpAL  coimt 

OF  CHICAGO. 


mk.  fVRUH  ...caku*  &  li.  DfZVZa  o?  ras  ecu  . . 

In  the  Municipal  Court  of  Chicago,   la  «  fr«.aa  wad  deceit 
action*     illism  ft,   Johnston,  plaintiff,  sued  Howard  a*     hockey, 
defendant*       The  first   st&tement  of  claim  of  the  plaintiff  was 
stricken  from  the  files,   on  motion  of   the  defendant,  and  It-are  was 
given  the  plaintiff  to  file  an  amended   statement   of  claim.     There- 
after an  amend  ec    statement  of  claim  w»?.  filed,  i&hich  statement,  on 
notion  of   the  defendant,  was  stricken  fioa  the  files,  whereupon  the 
plaintiff  elects     to  stand  by  the  amended  statement  of   claim  and 
thereupon  the   trial  court  dismissed  the  suit  &,n&  entered   Judgment 
against   the  plaintiff  for  costs.       This  appeal  followed.     The 
defendant  has  not  filer   a  brief   in   this  court. 

Plaintiff's  amended   statement  of  claim  is  m  follows* 

-intiff  alleges   Ifcftt  o«   or   shout   the   LSI*  of  lay, 
1926,   he  *ns   the   •**•!   of    MU    entitled    to   the  benefits  of 
a  membership  in   the   ;  euinah  Country     lub,   an   Illinois 
corporation,  which  said  meobwreaip  vas  kmoma  as  a  reeiaent 
membershipi   Hurt  on  or  about    th   t  may  he   applied    i.o  $;-.id 
club  for  s  perpetual  membership   fcmorolfti  6   the   I 

cefend*>nt  co.m    to   him  and   stated    that  he  was   the  represent- 
ative &n£  agent  of   e**id  club,  and   thnt  he   c&mc  for   the 
purpose  of  inducing   the  pi:  in; iff  to  trade  his  ie^ident 
tteaberohip  for  a  perpetual  memoership. 


.    intifi    further  nilegee   that    the   said  defendant 
stated    -m  representee   to  him  i  i    tue ..time  of   tne_  trr.ee  of 
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said  resident  member snip  lot nj  id.  porpotu^  membership. 

that  s'id  perpetual  aembership  wan  worth  Thirty  two 
-un(  red   doilaro  (#M90«9Qj«  and   th>-.t   the  Mec lnah  Country 
Club  owned    in  fee   ei&ple  all    the  land   bounced   on  the 
Korth  by   Irving   r    rk   "lvc,  on  the     eat  by  Met;  lnah  Road , 
on  the     outh  by  Lake     tree!  and  on  the  *ast  by  a  cart a in 
boundry  line  which  was   then  existing »   separating  the  Kast 
and  adjoining  property,  and   that    therewere  no  mortgagee 
against   eald  land  or  nny  part   thereof*  when  in   truth  and 
in  fact   said  perpetual  membership  at   said  time  and  plaoa 
w»*     or'uh  less   than  Two  thouannd   dollars   (■■■  ,    or 

approximately  Fourteen  hundred  and  fifty  dollars   (145'  #0), 
and   thn  t   snid  land  was  not  owned   in  fee  simple,  and  that 
there  wis  a.  mortgage  against   the  North  portion  of   »  .id  land 
of  approximately     i  h -y  thousand  dollars   ($80,  0*  and 

that   the     outh  portion  thereof  *«*»  hold  by  the  Chic  go  Title 
*  Trust    Company* 

.  ?l«in^ifi   further  alleges  laVtt  he  believed    the   said 
representations  of   the  AafOAdaBl   sh-.t   i     I  rpafeual 

membership  was  worth  Thirty   uo  'nuncvm   dollars   (    5S      » 
and   that   the  *'.et:. inah  Country  Olub  ov?n«d   in  fee  simple  all 
the    land  bounded   en  the  north  by   Irving;  fart  Mvc.,   on  the 
West  by  feeuinah  Boad,  on  the     outh  by  -&ke     treet  and  on  the 
East  by  a  certain  aound^ry  line  *hioh  vat   Baa*  tales lag* 
separating  the  :>ast  and  adjoining    property,  ana  that   there 
were  no  mortgages  against   eald   land  or   sjsjr  part   thereof , 
6,nd   that  he  relied  upon  sail  representations  as  mace  by  snld 
defendant  &nu   th  t  said  representations  were  material]   that 
st   the   tins  the   said  represent.- tione  ware  made  by  said  defend- 
ant*  the  said  <e fondant  knew  that   snld  representations  were 
false  t  fraudulent  *  untrut    and  deceitful,  and   laai  the  said 
defendant  ansa  said  represents; tione   to  plaintiff  tlta  the 
intention  of  deceiving   the   said  plaintiff  and   including  said 
plaintiff  to  trade  said    resident   for  said  perpetual  membership, 
and  for  the  purpose  of  obtaining   the  moneys  of  s«id   plaintiff 
by  virtue  of   said  false*  fraudulent*  untrue  and        ceitful 
representations • 

Plalatlff  further  alleges   Meat   the  defendant  stated  and 
represented    it  him  thr t   the  said   club  would  not  pay  him  nny 
commission  on  the   trade  oi    laid  resident  membership  for  said 
perpetual  membership  at   th.  I    *i«e,   or  at  any  future  time*  and 
nttwitha tending    &hls  representation*    the  defendant   collected 
from  the   est  Id  avdiaaa  Country  'Jlub  a  eaas&lseion  of  One  hundred 
and   seventy  five  dollars    (    175.::  }j   that   said  representation 
was  a  material  representation*  and.   bald  representation  eat 
false*   fraudulent*   untrue  and  deceitful  and  was  raa<i«?  for  the 
purpose  of   inducing  the   p]    La   lit   st  trade  sale   resident 
membership  for  said  perpetual  membership]   that  Laintlff 

railed.,  upqaim»sld  represent  it  ion  &ad_  acted  upun   »ae  Vans !   tha  t 
the  defend  nt  knew  at   the    time    that  he  made  said  representation 
that  said  representation  *as  ftlge,  fraudulent*  untrue  and 
deceitful,  and   that  s   id  representation  was  made  by   e-id 
defendant  with  the  intention  of  obtaining  the  aoney  and 
property  of  the   plaintiff  by  virtue  of   sale    false*   fraudulent* 
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untrue  txnC  deceitful  represent   t ion  • 

In In tiff   further  nllegee   that  it  was   the  duty  of   the 
defendant    to   refrain  from  m: kin<    s«*id   fe.lae,   fraudulent t 
untrue  and  deceitful  represent   tione,  yet    the  defendant, 
wholly  di«r©£  r-  m     i    i:     "uty,  did  willfully,   intentionally, 
kno^in  ly,  falsely,   f rftuculsncly  and   deceitfully  make   the 
representations   heretofore   alleged,   knowing   then  to  be  false 
and   untrue  and   knowing  full  *ell    th  t  he,    the    laid   iefmmsamti 
teas    to   receive   a  NMUliiM  oi    ten  percent    [10ft)    of   aU  money o 
derived   from  the   trade  of   e   Id  membership,   and    Knowing  full 
well    that   the    s«id   defendant   had   a  confcrwet   with   the  kecinah 

ountry     lub  for  a  comeieeion  of   ton  percent    (l  ■'")   on  money 
derived  from  sr  Id  trade,   and    that   the   said  perpetual  membe.-s  Kip 
of   the   tail   Ms    inah     ountry     lub  was  not  worth  %WH  ,01  ,  but   in 
truth  and    in  fact  was   only  worth  approximately   Fourteen  hundred 
and  fifty  collars   (|  14(0*0$)   and   said  land  «ae  not  owned   in 
fee   simple,   and   that   there  was  a  mortgage  against   the  Uorth 
portion  of   e?3id   land   of   upproximately  Eighty   thousand  dollars 
(,80,000),  and  th&t    the     ouuh  portion   thereof  was  held  by   the 
Chicago  Title  i  trust   PlHlJllilJi   yet,   notwithstanding   these 
facta,    the   m-ia  cefondant  willfully,  fraudulently  and   deceit- 
flllly  m&ce  said   represent'-. lions  to  the  damage   of   the  plaintiffs 

Plaintiff  further  allege e   that  at  the    time   the   said  false, 
fraudulent,  untrue  and  deceitful  representations*   were  made  to 
him,   that  the  resident  membership  in  said  Kecinah  -ountry     lub 
was  worth  Fourteen  hundred  «nu  fifty  dollars   (11450.00),  and 
that  tmli   perpetual  membership,   if   a;  id  false,  fraudulent, 
untrue  and   deceitful  representations  Mil  by  defendant  to  plain- 
tiff had  been  true,   would  have  been  worth  Thirty  two  hundred 
dollars    (I 3200.00). 

herefere   th*   said  plaintiff  became  and  mnn  damaged   in  the 
difference  between  s«id  V14C..-     ,    the  value  of   said  perpetual 
membership  at   the   time  &nd   plr*ce   of    an  id,  trade,   and  what  the 
same  would  have  been  worth  if   the  said   raise,   fraudulent,   untrue 
and  deceitful  representations  had  be  n  true* 

herein  and  whereby   the  plslnvi:  in  the  eum 

of  One   thousand  dollars   (£1000.00),  wherefore   plaintiff  brings 
his  suit,  etc."      (Italics  ours.) 

The  plaintiff   contends  that  *a  good    crubg  of  action  is  set 

out  if   the   statement  of  claim  contains   the  following  elements  with 

reference   to  the  representations  which  constituted  a  fraud,   to-witt 

1*      Its  form  must  be  a   statement   of  fact*      2.      It  must  be  mar  v   for  th) 

purpose  of  influencing   the   other  party  to  set.       3.      It  must  be  untrue 

4.     The  party  making   the  statement  must  know  or  believe   it  to  bs 

untrue.     5.     The  person  to  wnom  it   is  made  must  believe  and   rely  on 

the    statement.     6.     The   statement  must   be  material."      This   is  not  a 

full   ststement  of   the   essential   elements.  In  a  cs«e  of  fraud  and 
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deceit   "the  elements  ef  *  o».uee  of   notion  of   this  char  re 

representation,   f^lcity,  scienter.*   deception  and   injury.      (Fgater  v. 
Obcrrclch,      5     111.   529.)       The  bill  must  show  on  it*  face,   firet, 
that   the  defendant  has  mace  a  representation   in  regard   to  a  arterial 
fact |   second,   th«t  such  representation  is  fdlsei   third,  that  sueh 
representation  wna  not  actu  lly  believed  toy  defendant,  on  re^aonatole 
grounds,   to  he   truej   fourth,   that  it  was  made  with  intent   that   it 
should  he  acted  on*  fifth,   that ,,  it, .yap i  acted  on  by  complainant   to 
hie  damaget   and   sixth,   th*t   in  so  acting  on  it   the  complainant  was 
ignorant  of   its  falsity  and   reasonably  believed   1  t   to  be   true." 
(Italics  ours.)      (iiouxeeln  v.  Bttfl&Ui Jttb Jmmmms   29?    Ii3L*  500»   5oa#) 
(  I  ee   also  3illgtro»  v.   fne   Triple  Treo4   ?lr*    -'c.    220   111.     -pp.   550 1 
teres  v.  Combination  Fount:-. in    'p.,  231   111.     pp.  560,   365.)     Many 
other  eases  to  the   mm*  effect  might  be  cited.      In  ox-    r   to  make  out 
a  good   cause  of   *.etion,   in  the  amended   statement   of  claim,   it  was 
therefore  necessary  to  allege  that  the  plain  til f  acted  on  the  f»lse 
representations   to  hie  damage. 

hile  plaintiff's  appeal  is  predicated  upon   the   theory  that 
his  amended  statement  of   claim  makes  out  a  prima  facie   ems*  without  an 
allegation   that  he  niton!   upon  the  f&lse  represent   tione,  nevertheless, 
we  have  carefully  examined   the  statement  for  the  purpose  of  determining 
if   it  contains  sufficient  allegations   to  make   out  a  prima  fncie  case  in 
th'-.t  regard.     In  the  amended   statement  of  claim  above  quoted  we  have 
italicized   all  portions  of   the   ssme    sfent  could  have  any  possible  bearing 
on  the  present  question*       In  our  Judgment   the  amended   statement  of 
claim  does  not   allege   that   the   plaintiff  actually  traded  his  resident 
membership  in  the  Ued lnah     ountry     luo   for  a  perpetual  membership  in 
the   same,   and  we   think   the   trial  court  was  fmmtiflee    in  sustaining   the 
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Motion   to   e?,rlke   the   umtnoea   clnfteaient   of   claim  from  tho   fllas. 
Plaintiff  had   the   right. »    if  ho   ho  dooirod,   to  file  •  ooooati  rjaenO  etl 
otatoaont  of   clatim,   but  ho  die  not   boo  fit   to  do  »o» 

fki   judgment  of   tho  Municipal     ourt  of   Chic  go  will  ho 

affirmedo 

i    I   .  . 

3ridley,  P«  J.,  and  Barnta,  J* ,  concur. 
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DENXEY  A  QC,  a  Corporation, 
Appellant, 


X&I1IIOI6  JaNTRAI*  railboao 
a  Corporation, 
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MUmCIPAL  COURT 
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Opinion  filed  Dec.  19,  1938 


WR.   JUSTICE  mum  delivered  the  opinion  of  the 


court. 
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This  cause  comes  here  for  review  upon  an  apoeal 
from  a  Judgment  of  the  Municipal  Court  of  Ohleago  in  favor 
of  the  defendant,  Illinois  Central  Rail road  Company.  The 
Judgment  was  upon  a  directed  verdict. 

the  plaintiff  filed  a  verified  statement  of  claim 
consisting  of  three  counts,  in  each  of  which  it  charged,  in 
substance,  that  It  warn  the  lawful  holder  of  s  bill  of  lading 
for  a  shipment  of  grapefruit,  shipped  frost  Clearwater,  Florida, 
to  Chicago,  Illinois;  that  the  defendant  was  a  common  carrier 
of  goods  for  hire;  that  the  goods  were  in  good  condition  when 
delivered  to  and  accepted  by  the  defendant  for  transportation; 
that  the  defendant  accepted  said  goods  for  transportation 
and  agreed  to  transport  and  deliver  them  safely,  promptly, 
with  reasonable  dispatch,  and  in  good  condition,  but  that 
the  defendant  so  carelessly  and  negligently  behsved  with 
respect  to  said  goods  that  some  of  them  were  wholly  lost  to 
the  plaintiff,  and  others  greatly  damaged  and  lessened  in 
value. 
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The  affidavit  attached  to  the  statement  of  olsln 
oontained  a  statement  that  the  cause  was  a  suit  upon  a  con- 
tract for  the  payment  of  money,  and  that  the  total  amount 
due  was  $571.31. 

In  its  affidavit  of  merits  the  defendant  stated  its 
defense  to  the  first  count  of  the  statement  of  claim  to  he, 
that  it  was  a  connecting  carrier  only  of  the  shipment,  having 
contracted  to  transport  it  between  Birmingham,  Alabama,  and 
Chicago,  Illinois;  that  it  transported  said  shipment  safely 
and  promptly  and  tendered  it  for  delivery  to  the  consignee  in 
the  same  condition  in  which  it  was  when  received  by  the  de- 
fendant, except  for  damage  due  to  certain  causes,  the  con- 
sequences of  which  the  defendant  in  the  exercise  of  care, 
could  not  prevent,  and,  except  for  the  acts  and  ommissions  of 
the  consignee  in  causing  the  shipment  to  be  diverted  at 
Chicago,  Illinois,  and  not  to  be  promptly  accepted* 

The  defense  to  the  second  count  of  the  statement  of 
claim  was,  in  substance,  the  same  as  the  defense  to  the  first 
count  except  that  no  charge  of  diversion  of  the  shipment  or 
failure  to  promptly  accept  was  made. 

In  its  defense  to  the  third  count,  the  defendant 
stated  that  it  was  a  connecting  carrier  only  for  the  purpose 
of  transporting  the  shipment  in  question  between  Birmingham, 
Alabama, and  Chicago,  Illinois;  that  it  transported  the 
shipment  safely  and  promptly;  that  the  damage  na  loss,  if  any, 
to  the  shipment  did  not  occur  on  the  line  of  the  defendant  or 
while  the  shipment  was  in  its  possession,  and  that  there  had 
been  an  accord  and  satisfaction  of  the  claim  as  to  all  packages 
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in  broken  condition. 

The  first  gTound  urged  by  the  plaintiff  for  a 
reversal  of  the  judgment  i»  that  the  Ituniolpal  dourt  erred 
la  granting  leave  to  the  defendant  to  amend  its  affidavit  of 
merits  on  the  face  without  further  verification  and,  that 
the  amending  of  the  affidavit  of  merits  on  ita  face  in  this 
manner  had  "the  effect  of  fltlatlng  the  original  affidavit 
of  merits"  and  rendering  "the  unsworn  amendment  void.*  This 
contention  la  wholly  without  merit.  There  was  no  order 
entered  granting  leave  to  amend.  Furthermore,  the  amendment 
complained  of  Mi  never  made,  the  amendment  not  having  been 
made,  the  defendant  would  not  be  in  a  position  t©  ooaplain 
even  if  an  order  had  been  entered  of  record  granting  leave 
to  amend.  The  slsoonsln  Oentral  'mil road  QomPany  v.  mceyore*,, 
151  111.  579. 

The  plaintiff  also  contends  that  because  the  affidavit 
of  merits  was  verified  by  an  agent  of  the  defendant,  while  the 
statement  of  the  nature  of  the  defense  purported  to  be  that  of 
the  defendant  itself,  the  affidavit  was  void,  citing  Oohen.  v. 
naxaan.  et  al^  333  111.  App.  Mft.  The  authority  sited  does 
not  hold  that  such  an  affidavit  is  void,  but  holds  that  a 
motion  to  strike  it  should  be  sustained.  The  plaintiff  made 
no  auch  motion  and,  by  proceeding  to  trial  without  availing 
itself  of  this  right,  it  waived  the  defect. 

On  the  trial  of  the  ease,  the  plaintiff  introduced 
testimony  showing,  or  tending  to  show,  delay  and  damage  to  the 
goods  at  the  point  of  destination  In  respect  to  each  of  the 
three  shipments  in  cueation.  It  then  offered  in  evidenoe  what 
purported  to  be  the  original  bills  of  lading  covering  the  three 
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shipments.  The  court  sustained  an  objection  nad  refused  to 
admit  theai  la  evidence.  At  this  point  In  the  trial  the 
platatiff  rested  its  case,  the  defendant  offered  no  evidence. 
Thereupon,  ths  court  instructed  the  Jury  to  find  the  issues 
for  the  defendant. 

It  is  contended  on  Behalf  of  the  plaintiff  that  ths 
bills  of  lading  were  sufficiently  identified  as  the  original 
bills  coTering  the  shipments  in  question  and  that  they  should 
hare  been  admitted  in  evidence.  It  is  further  contended  that 
if  ths  court  was  right  in  excluding  this  evidence,  nevertheleee, 
the  plaintiff  made  out  a  ease  sufficient  to  render  the  defend- 
ant liable  in  tort  for  negligence. 

The  latter  contention  is  untenable  for  two  reasons. 
In  the  first  place,  the  plaintiff  in  ite  statement  of  claim 
declared  upon  a  contract  for  the  payment  of  money,  and  it 
urges  in  this  court  that  such  was  the  nature  of  the  motion. 
In  the  second  place,  without  the  bills  of  lading  in  evidence, 
the  record  is  barren  of  any  evidence  of  the  condition  of  the 
goods,  either  when  delivered  to  the  initial  carrier,  or  when 
delivered  to  the  defendant. 

The  bills  of  lading  offered  by  the  plaintiff  recite 
that  the  goods  were  received  in  apparent  good  order,  and  put 
to  havs  been  issued  by  the  Tampa  A  Qulf  Ooast  railroad  Company. 
In  each,  the  goods  are  described  as  360  Boxes  Grapefruit.  The 
defendant  admits  rseelving  and  transporting  the  goods,  two  of 
the  shipments  as  the  last  carrier  and  the  other  ss  an  inter- 
mediate carrier,  but  contends  that  there  is  not  sufficient 
competent  evidence  in  the  record  to  identify  the  particular 
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dooumente  ae  the  original  bille  of  lading  cowering  the  .hip- 
nente  in  queation. 

Chrieteneon.  a  *itne«e  for  the  plaintiff,  teetifled 
that  at  the  tine  the  shipment,  were  made,  he  wae  wioe-prceldent 
and  traffic  manager  of  the  plaintiff;  that  all  the  traffic 
ead  of  the  traneaetien  was  attended  to  by  him,  or  toy  other, 
working  under  hie  euperwision,  and  that  he  obtained  the 
original  toille  of  lading  and  mailed  the*  to  the  freight  clat* 
department  of  the  defendant.  Hie  testimony  mi*  reference 
to  the  toille  of  lading  wae  admitted  ower  objection. 

The  name  witneee  wae  later  reoalled  and  was  inter- 
rogated toy  the  attorney  for  the  plaintiff  as  to  Aether  be 
w*.  correct  in  hie  toelief  that  the  witneee  had  testified 
that  Plaintiff »s  Exhibits  dumber  So  to  37  inclusive,  being  the 
identification  numbere  of  tic  toille  of  lading  offered  in 
evidence  by  the  plaintiff,  were  the  onee  on  which  the  witne* 
teetifled  that  the  defendant  delivered  the  oar*.  The  attorney 
for  the  defendant  objected  on  the  ground  that  he  did  not 
believe  that  the  witneee  had  ao  testified.  The  attorney  for 
plaintiff  replied  that  the  witneee  had  answered  in  the  affirm- 
ative and  without  objection.  The  court  eaid  that  be  thought 
that  the  witneee  answered  before,  and  ruled  that  it  ehould 

etand. 

The  witneee,  KcGlinn,  teetifled  that  he  wae  a 
licenced  attorney  and  that  in  1934  and  1935  he  was  employed 
by  the  plaintiff J  that  on  the  morning  of  the  day  he  tcatified 
he  naked  «r.  Oliwer,  representing  the  defendant,  for  M1U 
•f  lading  cowering  Oar  F.  0.  &.  35.  189  and  9.  F.  ft.  ** 
20,764.  and  receiwed  in  return  documents  marked  Plaintiff's 
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Exhibits  35  and  26  for  identification.     On  cross-examination 
he  testified  that  he  requested  of  Oliver  that  be  he  given  the 
bill 8  of  lading  involved  in  two  of  the  ears  in  eont rovers?, 
mentioning  then  by  ear  nib«ra,      finally,  he  testified  that 
all  he  knee  vas  that  the  plaintiff  sent  the  bills  of  lading, 
or  purported  hills  of  lading  to  the  defendant,  and  that  they 
vers  returned  to  his  that  moraine  by  Mr.   Oliver, 

the  witness,  Oliver,  testified  that  he  eas  a 
clerk  in  the  freight  claim  department  of  defendant;   that  he 
took  Plaintiff^  Exhibits  number ed  ITS  »w*-  ?6  from  the  olsim 
file  of  the  defendant,  bat  that  fee  did  nat  kno*  from  what 
source  they  came. 

The  defendant  urges  that  the  Municipal  Court  erred 
In  permitting  the  witness,  ctitrtsteaacta,  to  state  his  con- 
clusion that  Plaintiffs  ftmttbits  25  to  27  *ere  the  origin  1 
bills  of  lading  covering  the  shipments  in  qpestloa,       Sat, 
of  this  the  defendant  enmaot  complain. 

the  motion  of  defendant  to  direct  a  verdict  at  the 

eloee  of  the  plaintiff's  ease  vas  in  the  nature  of  &  demurrer 

to  the  evidence  and  governed  by  practically  the  same  rules. 

A  demurrer  to  the  evidence  mives  all  objections  to  the 

admissibility  or  competency  of  the  evidence  demurred  to, 

southern  Railgav  3o.   v.   frejLnart,  107  lean,   635.     See  also; 

12S&SZ  ▼•   ^oPpnajd;,  5  Ala.   376; 

3&ahbura  v.   The  aoard  of  Cemsiisaloaera  of  Shelby 

99mtT*  W  X"*.   231; 
fteohtel  ▼.   aarahaU.  383   111.   486. 
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The  defendant  should  hare  acred  to  strike  from  the 
record  the  objectionable  testimony  before  submitting  the  once 
to  the  Court  on  its  notion  to  direct  &  verdict.  Bechtsl  v. 

BB*fMte-  *up*au 

The  rule  abowe  announced  does  not  ,   however,  fore- 
cloee  the  plaintiff  from  assigning  as  error  the  ruling  of 
the  Oourt  in  excluding  the  bills  of  lading.  faahbum  v. 
The  Soard  of  qonmlgsioasrg  of  Shelby  £ounty.  auprs. 
Court  there  said: 

*we  do  not  think  that  the  fact  tfcnt  the  appellee 
demurred  to  the  appellant* s  evidence  precludes  hln 
from  availing  himself  of  a  ruling  excluding  competent 
evidence.  To  hold  that  a  party  by  demurring  to  evidence 
nay  render  unavailing  a  ruling,  made  against  his  adver- 
sary* excluding  competent  testimony,  *ould  **otk   great 
injustice  for,  by  so  holding  we  should  lay  does  a  role 
that  sould  enable  a  defendant  to  secure  erroneous  rulings 
on  the  admission  of  evidence,  and  then,  by  demurring  to 
the  evidence  admitted,  deprive  the  plaintiff  of  the 
benefit  of  the  rulings  excluding  evidence,  however 
erroneous  they  might  be,  anA.  however  great  the  injury 
done  to  him  by  such  rulings*  The  ease  is  not  at  all  like 
t&mt  of  the  demurring  party  asking  a  review  of  rulings 
upon  the  admission  and  exclusion  of  evidence,  for  he, 
by  his  own  act,  submits  the  cause  for  decision  upon  the 
evidence  received  by  the  court,  and  thus  Impliedly  calves 
ail  ones t tons  upon  rulings  made  in  the  course  of  the  trial, 
but  his  adversary  does  no  affirmative  ~ot  wsiving  rulings 
to  which  he  has  reserved  proper  and  timely  exceptions.  If 
the  rule  were  that  the  party  compelled  to  join  in  the 
demurrer  to  the  ewidence  waived  all  questions  reserved 
upon  rulings  made  in  the  course  of  the  trial,  then  he 
would  be  completely  at  the  mercy  of  his  adversary  nnd 
might  be  deprived,  without  any  fault  on  his  part,  of  the 
evidence  upon  which  his  case  depended.   M  hold  that  a 
defendant  who  demurs  to  the  evidence  can  not  deprive 
the  plaintiff  of  the  right  to  make  available  cues t ion* 
upon  rulings  excluding  evidence.* 

We  think  that  a  sufficient  foundation  was  laid  for 
the  admission  in  evidence  of  the  bills  of  lading  and  that  the 
court  erred  in  excluding  them,   fhey  recite  that  the  grapefruit 
was  received  by  the  initial  carrier  in  apparent  good  order. 
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This,  together  with  proof  that  tha  grapefruit  wan  delivered 
at  point  of  destination  in  ft  daaaged  condition  by  the 
defendant,  was  sufficient  to  place  upon  the  defendant  the 
burden  of  shoeing  it«  freedom  fro*  negligence,  kino  ▼. 
Ijorthyestern  Pacific  R.  ft.  On, .  246  Hi.  ftpp.  4S;  rrecdran  v. 
Erie  ft.  ^..  a46  IU.  App.  479. 

For  the  foregoing  reasons  the  judgment  of  the 
Municipal  Jeurt  of  vliieago  *ill  be  reversed  and  the  cause 
r sounded. 

SgfERSii)  AMQ  m MAS8S0. 

H0U3CW,  p.j.  a*s  wilsoi,  j.  concern. 
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Opinion  filed  Dec.  19,  1928 
MR.  JUSTICE  Kmm  delivered  the  opinion  of  the 
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court. 


Plaintiff  brought  her  action  in  tort  ia  the  ^anioip*! 
Court  of  Ghieago  to  recover  damages  for  pergonal  in  Juries 
sustained  by  being  struck  by  &a  nutoiaobile  ©*<ned  and  operated 
by  the  defendant. 

The  ease  tmm   tried  before  the  court,  without  a  jury. 
The  defendant  offered  no  evidence,  but  at  the  close  of  the 
plaintiff's  ease  sored  the  oourt  to  find  ia  his  favor.  This 
action  was  denied,  and  thereupon  the  court  found  the  defendant 
guilty  and  assessed  the  plaint iff* a  daaagss  at  the  sua  of 
$1,000.00.  Motions  for  a  as*  trial  and  in  arrest  of  ^judgaseat 
were  Bade  and  overruled.  Judgment  oa  the  finding  was  then 
entered. 

The  foregoing  rulings  nn&   -aotioas  of  the  court 
are  here  for  review  upon  aa  appeal  perfected  by  the  defendant. 
It  is  contended  on  his  behalf  that  the  evidence  wholly  fails 
to  show  that  he  was  ia  aay  reepect  negligent  in  the  operation 
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of  his  automobile  but  that  the  evidence  dots  ehow  that  the 
plaintiff  wat  not  in  the  exercise  of  ordinary  oars  for  her  own 
safety. 

The  plaintiff  vat  the  only  ^itnets  to  the  accident 
who  teatlfied.  Her  eon  also  testified*  but  only  in  reference 
to  a  conversation  with  the  defendant  the  day  after  the  accident. 

the  plaintiff  testified  that  she  was  a  *idow  sixty-one 
years  of  age,  a  housewife  and  a  dressmaker;  that  on  December  5, 
1935,  ehe  went  to  market  on  Montrose  Avenue  near  Ashland  fcveaue, 
in  the  Oity  of  Ghioago,  and  on  her  return,  was  proceeding  east 
acrote  Ashland  Avenue  with  her  arms  full  of  groceries;  that 
there  had  been  rain  and  sleet  earlier  in  the  day  and  there  was 
tome  sleet  at  the  time;  that  it  was  about  six  o»  clock  in  the 
evening  and  the  traffic  wat  always  congested  there  at  that  ti»e 
to  that  a  person  had  to  be  omreful  In  crossing;  that  before  she 
started  to  crots  the  street  she  looked  both  ways  to  see  that  the 
way  was  clear,  but  did  not  tee  any  moving  object  or  vehicle  in 
any  direction,  to  she  started  running  across  the  street  and  had 
just  about  reached  the  curb  on  the  opposite  tide  of  the  street, 
when  the  defendants  automobile  struck  her  and  she  was  knocked 
to  the  pavement;  that  the  automobile  was  coming  from  the  south, 
going  north,  and  that  the  accident  happened  so  quickly  that  she 
just  knew  the  oar  hit  her  and  that  wat  all;  that  she  saw  the 
automobile  before  it  struck  her,  but  only  for  an  instant,  and 
that  she  wat  rendtred  unconscious  and  remained  so  until  she  was 
in  the  hospital. 

Her  son  testified  that  he  talked  with  the  defendant  the 
day  after  the  accident  and  that  the  defendant  taid  that  he  wat 
sorry  the  accident  happened,  but  felt  that  it  wat  not  his  fault; 


•4*    :>r.-tT    -»orf»    »*©*    «fUM»AlT«    •£?    JiBiU     >/fO'    « 12  4  <*!•#&«    Oi»f    10 

•■xv  arttf  aw  %1 2 tifi jtXqi 

t Jre»?  (Mir 

•w:'a»t»0    00   Iff--  *«W6C(  iS    ,*&*  to    «i?»X 

%«jtfiurrA   f...<  -ifoi-.  ream  turn-  ©*  iff**  Mi*   ,6tfX 

rent  tnil>*«oci  «©  in»  »on*<>irf3  1$ 

«c*  tr»4f  fcfiu  3  ?»»!•  fc&»  al*i  tread  fead  e 

•r    iM   #••!«        •■''; 

tatrf 
o  nd  <r\    h&A  «o»i»q   a  tmdt  o» 

en  ftifc  **Kf  « "ratio  »&*  x&* 

,3hMK*ff  Nit  &arfdjr*T 

:.  >>::m  •.<•-.  •    §**   •    ■>■   ':■•     r«M  tavtf     nlJLtfaae**     ■'*«   taftfHJfe      <*  rr*^ 

Mi  i*rf  #id  tm  «»n*J  -*.ax 
•    bum  tr«wtf*B..    .  I    '«  /jj-xv  >.«*•  J  2  .»sol»tf  »£Mai©t»* 

a«v  »rf«   Xx  fesaiam*  tea*  at  oav  baiaM**  «a*  »-**« 

fluted  »a"#  a  J 

>.r  oca 
aaw  •*     #«*>  Met  tffdMft  xb  JoaMooa  ad*  t»#l«  \a& 

*%   Bid  ton   sanr  #j    jw' 


-  f  • 

that  the  weather  conditions  vera  bad  and  he  did  not  see  the 
plaintiff  until  »be  suddenly  ran  in  front  of  him,  Just  before 
he  atruok  her;  that  when  he  saw  her,  he  was  too  oloee  to  her 
to  stop  on  a ©count  of  the  sklddy  pavement,  although  he  was 
going  only  at  t  rate  of  speed  around  seven  miles  an  hour  and 
stopped  within  a  distance  of  a  few  feet,  and  that  he  did  not 
hit  her  hard,  but  merely  hit  her  foot  or  leg,  the  injuries 
she  sustained  coming  from  the  fall. 

The  foregoing  is  all  of  the  evidence  in  the  record 
hearing  upon  the  question  of  the  liability  of  the  defendant. 
an  examination  of  it  discloses  that  there  was  no  roof  whatever 
as  to  the  manner  in  which  the  defendant  was  operating  his 
automobile  Just  before  or  at  the  time  of  the  accident.  There 
was  no  evidence  that  the  head-lights  of  the  automobile  were 
not  burning,  or  that  the  defendant  failed  in  any  respect  to 
give  warning  of  his  approach,  or  that  he  was  driving  at  a 
dangerous  rate  of  speed.  Likewise,  there  was  no  evidence  that 
he  violated  any  law,  ordinance  or  traffic  regulation. 

The  evidence  raises  some  doubt  as  to  whether  the 
plaintiff  exercised  due  care  for  her  own  safety,  tot  even  if 
we  assume  that  she  did,  proof  of  the  exercise  of  proper  care  on 
her  part  *ould  not  constitute  sufficient  ground  upon  which  to 
predioate  a  finding  that  the  defendant  was  negligent.  She  w*s 
required  to  prove  the  charge  aade  in  her  statement  of  claim  that 
the  defendant  carelessly  and  negligently  operated  his. automobile. 
This  she  wholly  failed  to  do. 

The  Municipal  Court  of  Ohicago  should  have  found  for 
the  defendant  and  entered  a  judgment  in  his  favor.  The  judgment 
of  that  court  will  be  reversed  and  judgment  entered  here  for 
the  defendant.  REVERSED  AliD  JtTOOifXXf  HIRE. 
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GENERAL  HIGHWAYS  3T8TEM,  MO., 

Appellant, 

PAUL  OLIA  ASB  MARTI K  POLKA,  In 
business  as  i'OLEA  BROTHERS, 

Appellees, 

0  KERAL   HIGHWAYS  8T8TEM,    ISC, 

Appellant, 
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PAW,  FOLIA  AJID  MAJTI*  POLEA,/trading 
as  POLEA  BriOTHERS, 

) 

Opinion  filed  Dec,  19,  I9?,e 

MR.  JUSTICE  RTm'B   delivered  the  opinion  of  the 
court* 

The  plaintiff  instituted  tvo  suits  before  I  police 
magistrate.  A  change  of  v^nue  was  granted  Ml  the  oases  were 
transferred  to  a  justice  of  the  peace.  On  the  return  Amy 
both  parties  appeared  and  the  eases  were  set  for  hearing  for 
October  4,  1387,  On  that  day  both  parties  again  appeared  and, 
by  agreement,  the  hearing  of  the  oases  was  oontinued  to 
October  10,  1337.   At  the  same  time  the  defendant  obtained 
leave  to  file  set-offs,  which  were  filed  tro  days  Later. 

On  thm  day  set  for  the  hearing  neither  party 
appeared.   In  the  Circuit  Court  the  justice  of  the  pease 
testified  that  on  that  date  he  oommunloated  aitb  the  parties, 
and  both  said  they  ^ere  not  ready  for  trial  but  would  be 
ready  on  the  following  day.  The  hearing  was  thereupon  oon- 
tinued to  October  11,  1927. 
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On  Ootober  11,  1937,  no  one  ap-e-*red  on  beh»lf  of 
the  plaintiff.   The  defendant  adduced  evidence  in  support  of 
lte  set-offs  and  the  justice  of  the  peaoe  in  e--cb  case  found 
the  issues  for  the  defendant  on  the  set-off  and  entered  judgment 
against  the  plaintiff  for  300.00  and  coats.  Executions  vers 
Issued  and  returned  with  a  finding  that  the  si  intiff  had  no 
personal  property  in  the  county  sufficient  to  satisfy  the 
Judgment  and  coats,  or  any  part  thereo  .   transcripts  of  the 
prooeedlngs  before  the  justice  of  the  peace  were  then  filed 
sith  the  clerk  of  the  Circuit  Court  of  Cook  County,   executions 
were  thereupon  issued  by  the  clerk  of  that  court  and  were 
served  upon  the  plaintiff* 

After  the  serving  of  the  executions,  the  plaintiff 
filed  its  petitions  with  the  olerk  of  the  Circuit  Court,  prajr- 
ing  that  the  executions  be  Quashed  on  the  ground  that  the 
justice  of  the  peaoe  was  without  jurisdiction  to  enter  the 
judgments  in  question  for  the  reason  that  no  representative 
of  the  plaintiff  appeared  at  the  time  appointed  for  the  trial. 
The  Cirouit  Court,  upon  stipulation  of  the  parties,  oonsolid  ted 
the  oases  for  the  purpose  of  hearing  and  appeal.  The  prayers  of 
the  petitions  were  denied  and  this  appeal  perfected  by  the 
plaintiff. 

The  sole  point  in  oontroversy  is  the  construction  to 
be  placed  upon  Seotion  3  of  Article  V  of  our  statute  relating 
to  justices  of  the  peaoe  nnd  constables,  *?hioh  reads  as  follows} 

"If  the  plaintiff  or  his  agent  shall  not  appear  at  the 
time  appointed  for  the  trial,  and  no  sufficient  reason 
shall  be  assigned  to  the  justice  why  such  plaintiff  or 
his  agent  does  not  appear,  the  justice  shall  dismiss 
the  action,  and  the  plaintiff  shall  pay  the  costs. 


-  s  - 

1©  in*  A©  *  ■-:•.'   d*Jtw 

tl    JMK|U. 

*«ff  «fl  ©©It* 


<,  ooqjtf   ,  ©rfT 

rot  *«».t*t 

•lti#fti©Jfc 
ftOAftq  ©dl  to  SMltaift  ©# 


-  3  - 

unless  the  defendant  shell  consent  that  such  action 
be  continued  to  another  day,  but  this  section  shell 
not  require  the  dismissal  of  «.n  action  on  a  note  or 
Instrument  of  writing  for  the  payment  of  money  only, 
placed  In  the  hands  of  a  justice  for  collection." 

This  section  was  ooastrued  by  this  court  In  the 
case  of  Ounnlrarham  v.  ^rl^ht,  3?  HI*  App.,  3744,   It  was  there 
held  that  It  was  mandatory  upon  the  justice  of  the  peace  to 
dismiss  the  suit  where  the  plaintiff  failed  to  appear  on  the 
day  of  trial,  despite  the  faot  that  the  defendant  claimed  a 
set-off. 

The  defendant  seeks  to  distinguish  that  case  because 
it  does  not  *pp*%T   that  the  plaintiff  had  notloe  of  the  defend- 
ants Intention  to  olalm  a  set-off,  while  In  the  present  case 
the  leave  to  file  ■  set-off  was  granted  when  both  parties  were 
present,  An  attempt  to  demonstrate  the  materiality  of  this 
contention  is  made  by  referring  to  the  provisions  of  the  Chancery 
Aot,  which  provides  against  the  dismissal  of  a  bill  in  equity 
whsre  there  is  a  cross-bill  on  file,  and  the  provision  In  the 
Praotloe  Act,  whloh  provides  against  the  dismissal  of  a  suit 
at  law,  where  a  plea  or  notloe  of  aet-off  has  been  interposed, 
without  the  consent  of  the  defendant  or  leave  of  court.  The 
answer  seems  to  be  obvious.  These  restrictions  upon  the  right 
•f  a  complainant  or  plaintiff  to  voluntarily  withdraw  his  suit 
at  any  time,  are  statutory,  and  neither  provision  applies  to 
proceedings  before  a  justice  of  the  p«aoe« 

A  further  contention  Is  made  that  an  appeal  Is  not 
the  proper  method  of  revelw  but  that  certiorari  is  the  proper 
proceeding  by  which  to  review  the  Question  of  jurisdiction  of 
justices  of  the  peace.  But  this  Is  not  an  appeal  from  the 
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judgment a  of  the  justice  of  the  pence.  The  appeal  ie  from 
the  order  of  the  Circuit  Court  denying  the  motions  of  the 
plaintiff  to  quash  ths  executions  issued  to  enforce  judge en ts 
that  were  wholly  void.  Furthermore,  Section  1  of  Article 
XII  of  the  statute  relating  to  justices  of  the  peace  and 
cons tab! ee  provides  as  follows i 

"When  it  shell  appear  by  the  return  of  the 
execution  first  issued  as  aforee&id,  that  the 
defendant  has  not  personal  property  sufficient 
to  satisfy  the  judgment  and  costs  within  the 
county  in  which  judgment  was  rendered,  and  it  is 
desired  by  the  plaintiff  to  have  the  same  levied 
on  real  property  in  that  or  any  other  county,  it 
shall  be  lawful  for  the  justice  to  certify  to  the 
clerk  of  the  circuit  court  of  the  county  in  which 
such  judgment  was  rendered,  a  transcript,  *>hioh 
shall  be  filed  by  said  clerk,  and  the  "judgment 
shall  thenceforward  have  all  the  effect  ox  a 
judgment  of  the  said  court,  and  execution  shall 
issue  thereon,  out  of  that  court,  as  in  other  etses.* 

This  provision  of  the  statute  clearly  gave  the 
circuit  court  jurisdiction  to  control  or  quash  the  execution. 

The  oircult  court  of  Cook  County  erred  in  not  quash- 
ing ths  executions.  The  judgment  of  that  court  will  therefore 
be  reversed  and  the  cause  remanded  with  directions  to  quash 
the  executions. 

REVERSED  AMD  REltAMDSD  BITH  DlitlOTIOHS. 


HOI.DOM,  P.  J.  ASD  SIL5CH,  J.  CQBCUR. 
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AFFiAL  FROM 


CIRCUIT  JOURT, 


COOK  COUMTT. 


Opinion  filed  Dec.  19,  1928 


t.  JU-ST1CK  HYSgR  delivered  the  opinion  of  the  court. 


This  ia  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Cook  County  perfected  by  the  General  Acceptance  Company •  It 
intervened  in  that  court  in  a  prooeei lag  involving  the  fore- 
closure of  two  mortgages,  claiming  that  it  was  entitled  to  a 
mechanic 'a  lien  upon  the  premises  being  foreclosed.  It  also 
claimed  a  preference  over  the  asortgages  to  the  extent  of  the 
additional  value  given  to  the  property  by  the  iaarroireaent  upon 
which  its  claim  for  lien  whs  based.  Both  mortgages  were  execu- 
ted and  recorded  prior  to  the  time  of  the  making  of  the  contract 
for  the  improvement,  h   Master  in  Chancery,  to  who»  the  cause 
was  referred,  found  that  the  General  Acceptance  Company  was 
entitled  to  a  lien,  but  not  to  a  preference  over  the  mortgages* 
The  court  overruled  the  exceptions  to  the  Master's  report  and 
sntered  a  decree  in  accord  *ith  the  3fctetar*s  findings. 

The  improvement  in  question  was  a  bailer  installed 
upon  the  premises  under  a  contract  between  the  owners  and  the 
Chicago  Heights  Plumbing  and  Retting  Qfimy  for  a  consideration 
of  1760.00.   The  contractor  furnished  all  of  the  labor  and 
materials  and  then  assigned  its  claim  for  lien  to  the  General 
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Accept-moe  Company,   The  contract  was  fully  perforated  and  the 
owners  signed  a  statement  to  the  effect  that  the  work  was 
satisfactorily  ooarpleted  in  accordance  with  the  contract. 

There  is  no  controversy  about  the  law  or  its  appli- 
cation.  The  sole  question  in  dispute  is  one  of  fact  as  to 
whether  the  improvesent  enhanced  the  value  of  the  premises.  If 
it  did.  then  under  Section  16  of  the  Mechanic's  Lien  statute, 
the  lien  elaiasant  was  entitled  to  a  ^reference  over  the  mort- 
gages to  the  extent  of  such  enhancement  of  value. 

The  principal  witness  for  the  lien  claimant  was  s  man 
engaged  in  the  real  estate  investment  ~nl  mortgage  business. 
He  had  had  sixteen  years  experience  in  makin,  t$ r^is&ls  of  the 
values  of  real  estate.  Re  had,  however,  made  no  appraisals  in 
Steger,  where  the  premises  were  located,  or  In  the  adjoining 
towns.  He  was  mistaken  in  his  assumption  th\t  the  Chicago  and 
Eastern  Railroad  furnished  a  suburban  service  to  sad  from 
Stager.  He  testified  that  he  understood  that  there  nam  not  an 
available  house  in  the  town,  when  as  a  fact  it  wis  disclosed 
that  there  were  a  considerable  number  of  vacancies,  there  being 
nine  vacant  flats  in  the  block  in  which  the  premises  were  located. 
He  further  testified  that  he  baaed  his  valuation  on  the  cubical 
content  of  the  property  and  its  income  and  that  he  based  the  cub- 
ical content  cost  on  his  knowledge  and  experience  of  ^ilues  in 
similar  towns,  such  as  Des  Plaines,  Sarrington  and  Palatine, 
finally  he  said  that  he  did  not  take  into  consideration  the 
actual  rentals.  He  did  not  profess  to  have  any  technical  know- 
ledge of  boilers  or  their  value.   In  his  opinion  the  installation 
©f  the  boiler  enhanced  the  value  of  the  property  to  the  extent  of 
#2,000.00.  When  asked  for  his  opinion,  based  upon  the  assumption 
that  the  old  boiler  was  heating  the  premises,  although  perhaps  not 


:    b««*o*t»q    \lllA    M*  ffcOMUUlJ    Biff 

>ea*rf»  */sw«ywg*J  oil*  %»d*«rfr 
artl  to  31  >baa  *sd#    , 

*#yc«.  J«**i»Xc.  «•!;.  Ml* 

- 


<i»jfl    »l£arx»fci«aos  £   flMt&w  rxerfJ   JarfJ 

isAt  b*l*ttu9t  fitxtft  eii 
-dxr-;    *>f£  Jb»Ud  t«  MMftOi    «*i  bar 

ac  J»os>  ta«*aoo  X^oi 

J  fisiuuMfaf*  f+ll'j-G  »!*#  to 


-  3  - 

as  efficiently  as  it  should,  bo  said  the  removal  of  the  old 
boiler  and  the  installation  of  the  new  one  would  enhance  the 
ralue  of  the  property  in  the  ana  of  about  11,000.00,  or  more. 

Thie  was  the  only  witness  for  the  General  Acceptance 
Company  vho  attempted  to  fix  the  enhancement  ralue  of  the 
improvement.  His  opinion  that  the  value  of  the  improvements 
was  inor earned  to  the  extent  of  $3,000.00  was  given  in  reply  to 
a  hypothetical  question  which  required  him  to  assume  that  the 
old  boiler  was  incapable  of  besting  the  building  but  required 
him  to  assume  nothing  about  the  cost  or  the  efficiency  of  the 
new  one.  He  was  required  to  assume  that  the  old  boiler  had  been 
on  the  premises  for  a  period  of  between  ten  and  fifteen  years 
but  was  not  asked  to  assuae  that  the  length  of  time  it  had  been 
installed  had  affected  its  efficiency.  He  showed  a  willingness 
to  wander  still  farther  in  the  realm  of  speculation.   On  cross- 
examination  he  was  asked,  *  Assuming,  Mr.  Hoppe,  that  the  boiler 
which  was  operating  on  these  premises  before  this  new  boiler 
was  installed,  was  h«ating  the  premises,  although  perhaps  not  as 
efficiently  as  it  should,  would  you  still  believe  thnt  the  re- 
moval of  the  old  boiler  and  the  installation  of  a  new  one  would 
enhance  the  value  $3,000.00?*   At  first  he  seemed  inclined  to 
weaken,  saying  that  the  question  called  for  a  fine  distinction. 
Be  rallied,  however,  and  unflinchingly  faced  the  situation  and 
said,  ml   don't  believe  it  would  enhance  the  value   ,   .00, 
but  it  would  enhance  it  at  least  half  or  more."   The  testimony 
of  this  witness  requires  no  further  comment. 

One  of  the  partners  in  the  firm  of  Chicago  Heights 
Plumbing  *  Heating  Oo.  testified  thnt  the  boiler  removed  w*e 
aboxit  fifteen  or  twenty  years  old,  and  that  that  period  of  time 
was  the  average  life  of  a  boiler;  th»t  it  leaked  in  one  or  two 
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sections  and  was  not  large  enough  t  to  heat  the  building,  and 
that  it  would  ooat  about  1140.00  to  put  in  a  new  section.  He 
further  testified  that  the  new  boiler  heated  the  premises,  and 
then  admitted  that  he  had  not  been  on  the  7 remises  since  the 
instillation. 

The  owner  of  the  premises  testified  (tat  the  new 
boiler  did  not  furnish  sufficient  heat  and  that  as  a  result  one 
tenant  sowed  out;  that  they  got  just  as  aauch  heat  with  the  old 
furnace  and  that  in  his  opinion  the  Improvement  did  not  enhance 
the  walus  of  the  property.  Finally  he  said  the  Ooiler  was  all 
right  except  for  lack  of  proper  insulation. 

the  Master  reported  that  the  testimony  was  very  con- 
flicting and  unsatisfactory,  and  found  that  the  installation 
of  the  new  boiler  did  not  enhance  the  value  of  the  improvements 
on  the  premises.  Giving  due  consideration  to  the  fact  that  the 
Master  saw  and  heard  the  witnesses,  the  court  was  fully  justi- 
fied in  overruling  the  exceptions  to  his  report  snd  In  entering 
the  decree  appealed  from. 

The  decree  of  the  Circuit  aourt  of  Oook  bounty  is, 
therefore,  affirmed. 

BOfcDOM,  P.J.  AMD  WI1»803S,  ^.  GQMCUft. 
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Opinion   filed  Dec,    19,   1938 
*».   JCfSTIOI  RTsSfl  delivered  the  opinion  of  the  court. 

fhe  plaintiff  filed  hey  etateaeat  of  claim  in  the 
Municipal  Sourt  of  Chicago  alleging  that  there  erne  due  to  he* 
from  the  defendant  *ages  as  cook  and  manager  of  hie  restaurant 
*t  the  rate  of  $80,00  991c  week  from  September  3,  1927,   to 
Oetober  3,  1937,  or  a  total  of  1314. 38* 

fhe  defendant,  in  his  affidavit  of  aerlts,  denied 
that  he  employed  her  ae  cook  or  manager  and  alleged  that  he 
sold  the  restaurant  to  the  plaintiff  and  her  husband,  and  had 
received  the  sua  of  liSO.OO  on  account  of  the  purchase  price. 
The  court  found  in  favor  of  the  plaintiff  and  gave  her  judgment 
for  the  full  amount  claimed,     the  defendant  led. 

fhe  plaintiff  testified  that  the  defendant,   in  the 
presence  of  sever*!  witnesses,   asked  her  to  work  for  hia  as 
cook  and  manager,  her  wages  to  be  <?50.00  per  week,     1st  one 
of  these  witnesses  was  produced  to  corroborate  her,  nor  was  the 
absence  of  any  of  thea  frost  the  trial  accounted  for.     The  defend- 
ant denied  that  he  had  ever  had  any  conversation  vith  the 
plaintiff  about  employing  her  as  cook  or  manager.     He  testified 
that  he  first  talked  *dth  the  plaintiff's  husbsnd,  who  indieated 
a  deeire  to  buy  the  restaurant,   and  that  he  finally  sold  it  to 
her  sad  received  from  her  4150.00  on  account  of  the  purchase 
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prlee.   Seitber  the  plaintiff  nor  sny  one  In  her  behalf  denied 
the  payaent  toy  he;  of  this  amount  of  money  to  the  defendant. 
The  defendant  further  testified  thut  the  balance  of  the  pur- 
chase prioe  wee  #700. 03,  which  vac  to  be  paid  at  the  rate  of 
$100,00  a  aonth,  and  this  likewise  was  not  denied. 

Two  witnesses  testified  that  the  plaintiff  told  them 
that  she  hid  purchased  the  restaurant  and  had  paid  flSO.OO  on 
account  of  the  purchase  price.  Another  witness  testified  that 
she  said  the  amount  paid  was  1300.00,  and  when  re-called  said 
that  the  amount  the  plaintiff  said  she  had  "aid  down  was  £700.   . 
riTe  witnesses  testified  that  the  plaintiff  said  at  different 
tiaaes  that  she  had  bought  the  business  or  was  the  owner  of  it. 
This  testimony  wag  uncontradicted.  There  aright  be  sons  justi- 
fication for  the  plaintiff* s  failure  to  take  the  stand  and  deny 
that  she  stated  that  she  was  the  own^r   of  the  business  because 
she  testified  that  the  defendant  told  her  to  say  she  bought  it 
because  he  was  hated  1st  the  neighborhood  and  that  it  ^ould  hurt 
the  business  if  his  muse  were  used.  This,  however,  falls  far 
short  of  a  plausible  excuse  for  her  failure  to  deny  that  she 
told  the  witnesses  that  she  hmd  paid  to  the  defendant  flSO.OQ, 
or  other  definite  sums'  of  money,  or  if  she  did  safes  such  state- 
ments, the  reason  for  so  doing. 

Two  witnesses  testified  that  there  was  a  sign  on  the 
premises  reading  as  follows:  "This  plsce  will  be  opened  on  or 
about  September  3d*   First-class  home  eookir  g.   roorietor, 
Ili  weitsel."   Another  witness  testified  that  CLi  BeiwSml,  ths 
husband  of  the  plaintiff,  said,  in  her  presence*  that  he  had 
bought  the  reat*ur*nt.  This  testimony  was  not  contradicted  and 

tended  to  corroborate  the  defendant *s  testimony  that  his  ae|?otia- 

*  **.  w  .         irith  the  husband. 
tions  for  the  s-sle  of  the  business  were  v 
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The  plaintiff  testified  that  eaoh  night  ah©  turned 
over  the  sroceeds  of  the  mmjr*f  business  to  the  defendant.   This 
the  defendant  denied.  The  owner  of  the  building,  who  admitted 
teat  he  had  had  a  heated  controversy  with  the  defendant  *bout 
money  matters,  took  the  stand  as  a  rebuttal  witness  and  testi- 
fied that  on  mor*   than  twenty  occasions  at  night  he  stood 
outside  the  premlees  and  saw  the  defendant  at  the  eash  register. 
He  further  said  that  09  ittgut  31,  1337,  he  had  a  heated  argn* 
went,  that  he  wanted  money   f*©»  the  defendant  and  that  the 
defendant  said  he  wanted  to  get  the  money  froa  Mrs.  $eitzel, 
the  plaintiff.  Several  witnesses  with  the  opportunity  of  know- 
lag  the  fact,  said  that  they  newer  saw  the  defendant  in  the 
restaurant  except  on  two  ot   three  occasions,  and  then  he  bought 
meals  -*nd  paid  for  then.  One  witness  testified  that  he  was 
the  cashier  and  In  the  restaurant  froa  11  ©•clock  v.  K*  until 
closing  tine,  that  each  night  the  money  reoeiwed  during  the 
day  wae  turned  ewer  to  the  plaintiff  or  her  husband,  end  that 
he  never  saw  the  defendant  at  the  cash  register. 

the  plaintiff  testified  that  she  was  to  be  paid  £50.00 
eaoh  Saturday  or  Monday,  yet  she  remained  there  for  over  four 
weeks  without  pay.  She  said  she  did  not  take  her  wages  out  of 
the  cash  register  because  it  was  her  boss's  money.   According 
to  two  witnesses,  when  she  left  she  took  the  groceries  in  stock, 
saying  that  they  belonged  to  her. 

While  the  number  of  witnesses  testifying  for  or  against 
•  proposition  is  not  controlling,  yet  it  is  an  element  to  be 
given  due  consideration  in  determining  where  the  truth  lies.  Mot 

only  van  the  plaintiff  outnumbered  in  witnesses,  but  most  of  the 

material  matters 
testimony  ^iwen  by  the  defendant's  witnesses  on  mgk 
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of  faot  was  not  oontr*dioted  by  the  plaintiff,  ot  by  ->ny  one 
testifying  in  her  behalf,  m   think  the  flowing  of  the  oourt 
was  again* t  the  Manifest  weight  of  the  evidence,  end  that  the 
judgment  should  he  reversed  and  this  Court  will  do  what  the 
trial  Oourt  should  have  done,  enter  a  finding  and  judgment  for 
the  defendant,  and  it  la  so  ordered* 

The  judgment  of  the  &unielp*i  Oourt  is  reversed  and 
a  judgment  entered  here  for  defendant. 
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Opinion  filed  Dec,  19,  1928 
MR.  JB8TICK  RYEIR  delisted  the  ©pinion 
©f  the  court. 

The  pi.  ntif f  brought  suit  In  the  Municipal  Court 
of  Ohicago  to  recower  from  the  defendant  the  eaouat  of 
for  l«L.OO,  signed  L.  Shor  and  aada  parole  Us  the  order  of 
Star.*  *  ^idgaent  for  the  atacunt  of  the  check  and  coats  was 
entered  in  favor  of  the  plaintiff.    fa*  *******   bring, 
this  appeal. 

the  cheek  aaa  drawn  on  the  defendant  beck  end  wa. 
given  to  the  plaintiff  by  the  M*MT«  L.  Char,  i*  the  ordinary 
oour.a  of  business,  in  parent  of  i  bill.   It  disappeared 
fro.  th*  dealt  of  the  president  of  the  plaintiff  company  and 
waa  oaahad  at  the  bank  by  «cs*one  who  endorsed  on  the  baek 
of  it  the  word  *§ter.* 

US  plaintiff  introduced  in  evidence,  ewer  ©bjeetioa, 
fiwe  check,  antedating  the  one  in  controvert,  m*  of   the 
check,  being  wade  payable  to  -Star*,  endorsed  aith  *  rubber 
.»*  *f**r  Itirtfi—  Grocery  C©.-  **   P**  *  *•  «•*■***• 
The  president  of  the  plaintiff  testified  that  he  endowed 
all  the  check.  n*da  payable  to  it  by  s*a*ping  the.  in  the 
-«*  manner  as  the  five  introduced  in  evidence  were  stamped. 
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He  further  testified  that  he  did  not  know  *bc  pieced  the 
endorsement  on  the  ©no*  of  the  check  tn  Question,  hut  that 
he  knew  it  wee  not  nil  company^  endorsement. 

The  construction  to  he  planed  up©*  the  5fe$otiebl* 
Inotrusente  Act  of  this  State  ia  deciaira  of  the  Uv*   io- 
Tolwed.   Section  0  of  that  act  is  as  follow*: 

•the  Xastrusseut  is  paysbla  to  boarer; 

1.  Whan  it  is  expresses  to  be  pq   payabla;  or 

2.  Whan  it  is  payable  to  a  person  newed  therein 
or  bearer;  or 

S.  Whan  it  is  payable  to  the  order  of  a  pereon 
known  by  ths  drawer  or  tanker  to  ba  fietitiona  or 
non-existent  or  of  a  I lying  person  not  intended  to 
hare  say  interest  in  it;  or 

a.  when  the  aeate  of  tbe  payee  does  not  purport 
to  be  the  n*«e  of  any  parses;  or 

5.  3>.ea  although  originally  payable  to  order,  it 
ia  endorsed  in  blank  b>  tiis  payee  or  •  subsequent 
endorse*.  * 

The  probleai  resoiwaa  itself  into  the  question  whether 
the  word  "Star*  pur  orta  to  be  th«  aa^e  of  s  parson.  **  tbink 
it  clear  that  it  does  not.   *h«  word  '♦star8  is  no  aore  *ug- 
geetlv*  of  the  new*  of  a  person  thsn  the  word  "I****9  or  *sua. 


-i 


It  is  urged*  bowewer,  in  su;,  ort  of  tbe  judgment, 
that  bec'ttae  the  defendant  had  cashed  fire  other  checks  sad* 
payable  to  *8tsr#  anrf  endorsed  with  ■  rubber  stamp  "star 
sholosal*  Grocery  Co,,*  it  knew  that  the  check  ia  question  pur- 
ported to  be  payable  to  the  plaintiff.  Star  Wholes*!*  Oroeery 
CeJapany.   If  the  particular  paying  teller  who  cashed  the  oheck 
had  these  faots  in  nind  ho  might  haws  had  a  suspicion  fcimfc  the 
check  was  the  property  of  the  plaintiff,  but  thst  would  not 
change  the  character  of  the  instrument  as  one  payable  to  bearer 
under  the  axprees  provision  of  the  statute.   Th*  logical  infer- 
ence to  be  drawn  is  that  each  of  the  fiwe  checks  in  evidence 
van  treated  by  the  defiant  as  an  instrument  payable  to  bearer. 


141  |a  ,.     ■-*  mi    MM  ;  -      •'  ;>  ■   fciltimw  uwWurt  *J 

•■**»©»  tiff  *©a  »«w  »i  w»iii  imI 

:itV9£X< 


.    ■■■■■ 


M  tMWl 


■ 


■■  ■ » • 
■  bjHrfiht  bins  •**?B*  ej   *X<X»Ti*q 

XTMH*****   *X*S«Xcul* 
'  xs#ft    ,  Xq   wi#  o#   »Xtf«X*3  #1  **<* 

«f#   ?«?i/#  ewu  .*>;•:.»**  h  fesrf  wMrf  ii-^«j  tut  Jul**  >rx  «^o*t  »*sX*  l**rf 


-3- 

Thla  It  had  the  right  to  do. 

The  judgment  of  the  &tjnioipal  0o«rt  of  Chicago  le 
reversed  end  judgment  entered  here  in  fevor  of  the  defendant. 

mmmQ  urn  mmwr    bksk  tor  p«ru»^it. 

HOLBOM,    P. J,    AS0  SXUSQW,   J.    CCXCtm. 
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Opinion  filed  December  19,  1928 


iSU  JUSTICE  WILSON  delivered  the  oi^inion  of  the 
court* 

On  June  17,  1926,  the  plaintiff  brought  auit  in 
trover  for  the  conversion  of  196  checks  of  an  alleged  aggre- 
gate value  of  $64,300,  Upon  the  triml  ml  at  the  cloee  of  the 
plaintiff1*  ease,  on  motion  of  the  defendant,  over  plaintiff*s 
objection,  the  trial  Judge  inetruoted  the  Jury  to  find  the 
defendant  not  guilty,  and  the  Jury  returned  a  verdict  accord- 
ingly. Motion*  for  a  new  trial,  in  arrest  of  Judgment,  *nd 
for  a  Judgment,  notwithstanding  the  verdiot,  having  been 
made  on  behalf  of  the  plaintiff  and  overruled.  Judgment  was 
entered  on  the  veriiet*  This  appeal  ie  by  the  plaintiff 
therefrom. 

The  cause  was  tried  upon  an  amended  declaration,  a 
plea  of  the  general  issue,  a  special  plea  by  the  defendant, 
and  a  demurrer  by  the  plaintiff  to  the  epeci^l  plea* 

The  amended  declaration  alleges  that  the  plaintiff 
on  certain  specific  dates  was  the  owner  nd  holier  of  196 
ohecas,  \U  drawn  between  January  ?.,  ,     I  and  January  27- ,   1936, 

by  the  Jhloago  Neostyle  Envelope  Company,  a  corporation,  to 
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the  order  of  the  plaintiff  on  the  several  dates,  in  the  res- 
pect ive  amounts,  as  shown  by  an  exhibit  filed  with  the  amended 
declaration;  that  some  of  the  checks  at  first  were  drawn  an 
the  Corn  Exchange  national  Bank,  *nd  after  that  bank  was 
■erged  into  the  Illinoie  Merchant*  Trust  Company  on  September 
2*,  1924,  they  were  drawn  on  the  latter}  that  all  of  the 
checks  were  drawn  by  the  drawer  on  one  or  the  other  of  those 
two  banks,  and  that  the  defendant  had  converted  then,  the 
defendant  has  stated  in  its  plea  of  the  general  issue  and  in 
its  special  plea  that  it  did  not  make  and  deliver  the  checks. 
To  the  special  plea,  the  court  sustained  a  demurrer  on  behalf 
of  the  plaintiff. 

The  record  discloses  the  following:  -  the  plaintiff, 
H.  A.  Swtgert,  was  president  and  principal  stockholder  of  the 
Chicago  Heostyle  envelope  Company,  m  corporation  (Hereinafter 
called,  for  convenience,  Heostyle  Compaay)  in  the  year  1915. 
The  offices  of  the  Company  were  at  Jffumber  5  South  samass  Avenue, 
Chicago,  Illinois.  The  plaintiff  owned  between  85  and  90  per 
cent  of  the  stock  of  the  Company,  and  received  a  salary,  th<* 
amount  of  whioh  depended  upon  the  earnings  of  the  business. 
Prior  to  1319,  and  for  sometime  thereafter,  the  Neostyle  Company 
had  its  own  bank  account,  which  was  a  deposit  and  drawing 
account,  in  the  Corn  Exchange  JAational  Sank  of  Chicago;  and 
after  th*  merger  of  that  bank  with  the  Illinois  ^erchsnts  Trust 
Company  of  wbleago,  the  bank  account  was  kept  in  the  latter 
bank*  The  plaintiff  at  the  same  time  had  a  personal  account  of 
deposit  with  those  banks,  and  an  inactive  personal  account  with 
the  Harris  trust  and  Savings  Bank,  the  defendant. 
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la  December,  1913,  one  frank  g,  Hunter  was  employed 
by  the  plaintiff  then  president  to  act  as  bookkeeper  for  the 
Seoetyle  Company*  His  duties  for  the  company  at  that  time 
were  prescribed  by  the  plaintiff.   In  the  ordinary  course 
of  its  business,  the  Seoetyle  Company  would  issue  checks, 
payable  to  the  order  of  the  plaintiff,  la  payment  of  his 
salary,  commissions,  royalties,  advances  and  expense  money. 
From  time  to  time,  the  plaintiff  advanced  to  the  Seostyle 
Company  large  sums  of  money  for  the  purpose  of  aiding  it  to 
discount  its  bills;  and  when  the  Company  had  a  surplus,  the 
money  would  be  transferred  back  to  the  plaintiff.   From 
December  1319  to  January  &7,  1920,  Hunter  was  the  bookkeeper 
of  the  Compnny  and  It  was  his  duty  to  keep  nil   the  seoetyle 
Company* a  books,  receive  its  bank  statements  and  cancelled 
checks  from  the  banks,  keep  the  bank  accounts,  matte  out  its 
checks  and  take  them  either  to  Strucksssn,  who  was  the  Seoetyle 
Company* s  office  manager,  or  te  the  plaintiff  for  signature* 
For  a  ye  r,  1931-1322,  during  £ truckman* s  absence,  one  Miss 
Ryan  was  authorised  to  sign  checks  in  his  place.  Upon 
Struck*^1*  return,  her  right  was  withdraw.  After  checks, 
which  were  drawn  in  payment  of  the  Beostyle  Company's  indebt- 
edness, were  signed,  they  were  handed  back  to  Hunter,  **o 
then  sent  them  out  in  the  ordinary  course  cf  business  to  the 
Beostyle  Company's  creditors.  AUthe  cheeks  which  were  drs*m 
by  the  Neostyie  Company  <*nd  payable  to  the  order  of  the 
plaintiff,  covering  salary,  commissions,  royalties,  advances, 
etc.,  after  being  signed  by  struckman,  were  given  back  to 
Hunter,  whose  duty  it  then  became  to  endorse  them  rith  a 
rubber  stamp  with  the  words,  "Pay  to  the  order  of  the  Cora 
Exchange  National  Eank  of  Chicago,  H.  A.  Swlgert;"  or  when 
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drawn  on  the  Illinois  Merchants  Trust  Company,  to  endorse 
them  with  a  rubber  stamp  reading  "Par  to  the  order  of  Illinois 
Merchants  Trust  Company,  Oblong©,  111.,  H.  A.  Swlgertti"  «nd 
then  to  deposit  them  In  plaintiff's  personal  account  to  his 
credit  in  those  tanks*  respectively*  as  to  all  other  cheeks 
payable  to  the  order  of  the  plaintiff,  from  -rhatever  source 
Hunter  received  them*  It  was  his  duty  to  make  similar  endorse- 
ments upon  them  and  deposit  them  to  the  tfeostyle  Company's 
credit  in  the  Company's  account;  and  it  was  his  duty  to  receive 
the  checks  payable  to  the  Meostyle  Company,  and  endorse  them 
with  a  rubber  stamp  reading,  "fay  to  the  order  of  the  Oorn 
Exchange  Rational  Slnnk  of  Chicago,  Chisago  Meostyle  Envelope 
Go.,  Inc.,"  or  "Fay  to  the  order  of  Illinois  merchants  Trust 
Company,  Chicago,  111.,  Ohleago  Beostyle  Envelope  Co.,  Inc.," 
and  deposit  them  in  those  b&nks,  rexpectlvely,  to  the 
Company's  credit  in  the  Company's  account,   it  was  a  part  of 
his  duty,  in  the  ordinary  course  of  the  business,  as  stated 
nbove,  to  keep  the  plaintiff's  books  and  accounts,  and  receive 
the  plaintiff's  personal  bank  statements  ^nd   cancelled  checks 
from  the  Corn  Exchange  national  Bank  and  the  Illinois  Merchants 
Trust  and  Savings  Bank,  and,  also,  to  compere  ana  verify  all 
such  statements  and  checks  on  behalf  of  the  Company  *nd  the 
plaintiff.  Hunter  was  never  authorised  to  endorse  the  plain- 
tiff's name  on  any  check  payable  to  the  ordsr  of  the  plaintiff, 
except  by  the  rubber  stamp  for  deposit  in  one  or  the  other  of 
the  two  tanks  mentioned.  Hunter  always  had  control  of  the 
rubber  stamps  which  contained  the  names  of  tbe  banks  above 
m  ntloned,  and  also  had  charge  of  the  pass  books. 

From  the  time  of  his  employment  in  1913,  until 
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January  33,1923,  he  kept  nil  the  Company1 a  and  all  the 
plaintiff »a  books;  deposited  all  the  Oompany'a  ohecke  and  all 
the  plaintiff  *a  ohecka  in  the  auowe  mentioned  bonka  in  a 
proper  way,  and  in  accordance  with  the  obligations  of  his 
employment. 

On  January  37,  1936,  after  a  tela phone  oall  from 
one  Bueb,  Assiatant  Cashier  of  the  defendant  Bank,  the 
plsintiff  *«*nt  to  the  defendant  Bank  and  there  had  a  eonver- 
aation  *ith  Bueh  and  on«  Brookamlth,  both  officers  of  the 
defendant  Sank.  Bush  told  the  plaintiff  that  the  aeoount  was 
unprofitable  -  the  only  aeoount  the  Raoetyle  Company  hn<*  at 
the  defendant  Bank  waa  a  loan  account  -  and,  also,  spoke 
about  the  Seoatyle  Qompany'a  loan  account.  The  plaintiff 
told  him  that  there  was  no  loan,  that  it  had  been  paid;  to 
that  Buea  aaid,  no,  and  showed  bin,  the  pl-intiff,  notee 
aggregating  about  130,000,00.   The  plaintiff  aaid,  •*«  aent 
obeoka  over  to  pay  those*  there  Is  a  adatake."  ' 
don't  know  what  the  trouble  ia  becauee  we  ahow  tbea  paid." 
Bush  aaid,  "well.  Hunter  has  been  drawing  large  suae  of  money 
here  on  currency  checks.-   The  plaintiff  said,  "So,  impossible 
beoauae  we  newer  writs  currency  oheeka,  one  of  the  tellers 
says  Hunter  baa  been  cashing  cheoke  here  for  large  suae  of 
noaey  *  *  •  for  long  periods  of  time." 

the  plaintiff,  accompanied  by  one  fumes,  ch*ef 
oleTk  of  the  defendant  Bank,  on  January  if,  193«,  the  eane  d*y, 
called  at  Hunter* a  residence  in  Chicago  and  *ith  him  *ent 
through  hia  apartment  and  found  73  cheeks.  They  were  Introduced 
In  ewidenoe.  On  February  4,  1326,  the  plaintiff  with  the 
aeoetyle  Compsny'e  attorney,  called  at  the  defendant  Bank  and 
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the  following  employees,  flush,  Brooksmith,  ftech,  fleese, 
and  Crsgg,  all  o*  *hom  **re  cashiers,  *■&!   there  examined  each 
of  the  72  checks,  on  the  to^ok  of  eaeh  of  which  was  printed 
by  a  rutotoer  stamp  th*  following:  Tald  through  Chicago  Cl*ar- 
lug  Hou*e  (*ith  the  date)  to  the  Harris  Trust  and  Saving* 
Bank  of  Chicago."  waes*  said  ho  recognised  the  stamp  on  the 
toaok  of  th*  checks  as  the  clearing  house  atamp  of  the  defend- 
ant toank;  and  that  the  paying  teller* e  stamp  on  the  front  of 
the  checks  showed  that  they  were  cashed  over  the  counter  of 
the  defendant  Bank* 

The  method  followed  by  Hunter  in  accomplishing  and 
concealing  his  defalcation*  was  a*  follows:  He  *ould  issue 
checks  purporting  to  reduce  the  loan,  make  a  corresponding 
entry  on  the  cheok  stubs,  and  after  the  checks  were  signed 
toy  Struok-san,  inatsrsd  of  actually  using  them  in  reduction  of 
the  loan,  he  would  either  destroy  or  withhold  them.  The 
plaintiff  received  none  of  the  proceeds  of  the  ohecks. 

Hunter  died  on  iiarch  35,  1336.  The  suit  was  tocgun  on 
June  17,  1926.  At  the  trial  th*  plaintiff  offered  to  prow*  - 
to  which  an  otojeotion  toy  the  defendant  was  sustained  -  (1)  that 
on  January  27,  1936,  at  the  office  of  the  freestyle  Company, 
in  the  pre***©*  of  the  plaiatiff  and  acJCinney,  Sunter  admitted 
that  for  a  numtoer  of  y*ar*  he  had  toeen  drawing  out  large  sums 
of  money  at  the  defendant  toank  on  check*}   (ft)  that  Bunter 
•aid  that  for  *  period  of  three  y*ar*  from  January,  1933,  to 
January,  1936,  after  he  had  received  th*  Company1*  checks 
totalling  #60,  $30. 00,  which  had  toeen  properly  signed,  payatole 
to  the  plaintiff,  he  had  forged  th*  plaintiff's  endorsement 
as  payee  cm  the  oheeke  and  had  taken  them  all  to  the  defendant 
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Bank,  and  had  cashed  th-m  awl  had  misappropriated  the  money; 
(3)  that  at  a  subsequent  conversation  on  the  same  day,  at  the 
same  place,  at  which  there  were  present  the  plaintiff.  Hunter, 
Struokman  and  Turaes,  chief  oierk  of  the  defendant  Mm* 
substantially  the  same  declarations  were  made  by  Hunter,  those 
declarations  hawing  been  made  just  before  going  to  Hunter* s 
apartment;  also  that  Hunter  stated  to  the  plaintiff  and  'fumes 
that  he  had  destroyed  a  large  number  of  the  checks  which  he 
had  <oasfr«d  at  the  defendant  Bank)  (4)  that  on  January  38,  1936, 
at  the  Company *s  office.  Hunter  showed  the  plaintiff  the 
Company* s  stub  check  books  from  January*  1923,  to  January,  1326, 
upon  which  Hunter  said  he  had  kept  in  hie  own  handwriting,  a 
list  of  all  the  checks  that  he  had  cashed  upon  the  forged 
endorsements  of  the  plaintiff's  name  as  payee  *md  had  misap- 
propriated the  money,  and  that  the  checks  as  listed  amounted  to 
more  than  *53,QOO,00;   (5)  that  Hunter  stated  to  one  /Umee 
Wright,  a  witness  called  by  the  plaintiff,  both  before  and 
after  his  arrest,  substantially  similar  facts  as  those  contained 
in  the  abowementloned  offers  of  proof;   (6)  that  Allen, a 
court  reporter  and  witness  called  by  the  plaintiff,  took  down 
in  shorthand,-  on  January  37,  1936,  at  the  office  of  the  State* e 
Attorney,  certain  questions  put  to  Hunter  and  his  answers 
thereto,  In  which  he  told  in  detail  the  manner  in  which  the 
oheoks  sued  upon  were  issued,  endorsed  and  cashed,  and,  also* 
what  became  of  the  proceeds* 

Property  of  the  value  of  about  #1, 300. 00  was  recovered 
from  Hunter  and  one  #ims  Ryan,  to  whom  he  gave  large  amounts 
of  money.  The  plaintiff  received  nobs  of  the  proceeds  of  the 
checks  sued  upon.  The  total  amount  of  all  the  checks  sued  upon. 
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plus  intereot,  lets  certain  credits  to  the  defendant,  amounted 
to  $73, 333. 93.  The  total  amount  of  ell  the  checks  found, 
being  72  in  number,  and  which  irtlt  received  in  evidence,  r>ius 
the  interest,  less  credit  to  the  defendant,  was  138,799.46. 

For  reversal  of  the  judgment  in  f?.vor  of  the  defend- 
ant, it  is  urged  for  the  plaintiff  that  the  trial  judge  erred 
in  refusing  to  alio*  the  plaintiff  to  give  in  evidence  the 
testimony  of  the  witness  Swigert  (plaintiff),  Struekman, 
Wright  and  Allen,  as  to  declarations  made  by  Hunter  at  various 
times  immediately  after  his  defalcations  were  discovered, 
both  before  and  after  his  arrest;  that  that  testimony  would  havs 
shown  that  Hunter  filled  out  the  bodies  of  the  checks  which 
were  payable  to  the  plaintiff1 s  order,  and  had  them  executed 
by  the  Company,  and  after  so  executed,  forged  the  plaintiff's 
endorsement  as  aayee  and  ©ashed  them  at  the  defendant  Bank 
and  misappropriated  the  money;  that  he  haddestroyed  a  great  number 
of  the  checks,  but  had  kept  a  detailed  list  of  them  in  the 
Company's  check  stub  books,  which  list  showed  an  aggregate  of 
over  #53,000.00.   It  Is  also  claimed  for  the  plaintiff  that 
the  trial  judge  erred  in  not  directing  a  verdict  for  the 
plaintiff  in  the  sum  of  f38,799.46,  which  represented  the 
amounts  of  the  72   checks,  less  certain  credit, which  were 
actually  introduced  in  evidence* 

On  the  other  hand,  it  is  urged  for  the  defendant  that 
Hunter  was  the  agent  and  employee  of  the  Chicago  &eostyle 
Company;  that  there  was  no  delivery  of  the  cheoke  to  the 
plaintiff;  that  the  plaintiff  knew  nothing  of  the  checks  until 
after  they  were  cashed,  and  never  had  them  in  his  possession; 
that  there  was  no  acceptance  by  him  and  no  delivery  to  him; 
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that  there  is  no  competent  evidence  in  the  record  that  the 
defendant  Bank  converted  the  checks  offered  in  evidence;  that 
trover  will  not  lie  in  an  action  by  the  plaintiff  as  the 
payee  of  the  oheoke  containing  the  forged  endorsement  of  hi? 
name,  against  the  defendant,  who  was  not  the  drawee  bank  until 
it  is  shown  by  competent  evidence  that  such  uknk  had  both 
cashed  the  checks  and  collected  the  -mount  thereof  from  the 
drawee  bank;  that  there  is  no  evidence  that  the  defendant  Bank 
collected  the  proceeds  of  the  checks;  that  Hunter* s  declarations 
made  out  of  Court  were  hearsay,  and  not  admiesibile  in  evidence. 

From  the  testimony  it  is  apparent  that,  »t  the  time 
of  the  transaction  in  question  and  prior  thereto,  Hunter  was 
the  agent  of  the  tfeoatyle  Envelope  Company,  a  corporation. 
He  had  certain  duties  to  perform  and  was  paid  a  salary  of 
1175.00  er  month  and  a  bonus.   The  checks  in  question  and,  in 
fact,  all  the  checks  of  the  Chisago  aeostyle  Company,  appear  to 
have  been  signed  by  Struckmaa.  Among  other  duties  it  appears 
that  Hunter  aade  deposits  for  the  company  from  time  to  time, 
collected  and  canceled  checks,  kept  the  bank  accounts  and,  in 
general,  noted  as  a  clerk  for  the  corporation.  He  had  no 
authority  to  sign  the  name  of  Svlgsrt,  but  had  been  instructed 
to  deposit  checks  drawn  by  the  corporation  to  Sv-igorfe's  account 
in  the  Corn  Exchange  Sank,  The  checks  in  quewtlon,  however, 
were  cashed  by  him  at  the  teak  of  the  defendant,  and  oh&rged 
in  collection  to  the  account  of  Chicago  Keostyle  Envelope 
Company,  carried  in  the  Corn  Exchange  Rational  Bank  and  later 
in  the  Illinois  Merchants  Trust  Company  by  reason  ©f  the  merger 
of  the  two  banks. 

The  checks  never  reached  the  hands  of  Swigert  sad 
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there  appears  to  have  been  no  delivery.   It  la  apparent  that 
the  question  of  first  Importance  for  consideration  is  as  to 
whether  or  not  Swigert  ever  obtained  possession,  or  had  anoh 
right  to  possession*  as  to  enable  hla  to  maintain  the  motion 
In  controversy. 

There  la  no  doubt  but  that  if  the  checks  had  been 
delivered  to  3wigert,  he  would  have  had  the  right  to  maintain 
this  notion,  and  we  have  no  ctuarrel  *lth  the  cases  cited  In 
support  of  this  contention,  but  from  the  facts  In  evidence, 
It  appears  that  the  checks  never  left  the  possession  of  the 
Chicago  Neostyle  Company,  and,  consequently,  n*ver  reached 
the  possession  of  the  plaintiff. 

The  Supreme  Court  of  this  State  in  the  c^se  of 
First  National  Bank  of  Chicago  v.  Emmas,   168  111.  40,  lays 

down  the  rule  as  fol I owes 

"The  material  question  in  tfell  case  is,  whether  the 
drawer  of  a  bill  or  check  may  recover  the  amount  n^med 
therein  from  a  bank  on  which  such  bill  or  check  It  drawn, 
where  the  bank  has  paid  the  same  on  a  forged  Indorsement 
of  the  name  of  the  *>ayee.   If  the  check  becomes  the 
property  of  the  payee  by  coming  to  his  hands,  the  liabil- 
ity of  the  bank  would  be  to  such  payee  for  a  wrongful 
payment  to  another.   If  the  payee  named  in  the  check  or 
bill  had  no  interest  therein  and  it  never  passed  Into 
such  payee* s  hands,  and  the  any**'!  name  *as  indorsed 
thereon  as  a  forgery,  then  the  drawer  has  never  parted 
with  the  funds  misapplied  by  the  b«nk,  and  It  ia  bound 
to  replace  the  same.   Where  a  bank  pays  a  bill  or  check 
on  a  forged  indorsement  it  Is  liable  to  some  one  for 
funds  so  wrongfully  .mid  out.  The  liability  atust  be  to 
the  drawer  or  to  the  payee.  If  the  instrument  belongs 
to  the  payee,  the  liability  Is  to  him;  if  it  has  never 
been  received  by  the  t<aye<?  and  he  has  no  interest  therein, 
then  it  belongs  to  the  drawer.  Talbot  v.  Bank.  1  "ill* 
95;  aojfgaa.  v.  Bank,  1  ousm,  42*;  fan*  of  3jaa*f*  kfflfr 
ferneries,  v.  Merchants'  Bat.  Bank,.  91  I.  *.  106;  tjnJlM 
states  v.  K»t.  3r.nk  of  the  ".a nubile.  1?  Saokey,  (3.0.) 
28$;  Morse  on  3anks  and  tamking,  sec.  474;  Daniel  on 
leg;  Inst.  sec.  1618;   Dodge  v.  foohangs  flank..  M  Ohio 
St.  Ij   oberts  v.  Tucker^  16  <&  8.  560. n 
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This  notion  is  in  trover  and  it  «*a»  necessary  for 
plaintiff  to  hare  title  or  such  right  to  ossesslon  aa  would 
entitle  hia  to  maintain  this  aotlon.  it  does  not  appear  that 
he  had  such  title  because  there  wna   at  all  times,  la  the 
drawer  of  the  check,  the  right  to  rescind,  and  oaneel  said 
oheok  at  smy  time  before  delivery  to  the  p&y*®. 

In  the  ease  of  km*-  fiogftaftapAA*  ^*»  ,M£-  1+* 
R.  ».  Rep,  (la)  630,  it  appears  that  there  was  a  delivery 
to  the  plaintiff  in  that  suit. 

In  the  ease  of  l^.fjma,  v.  S&a&LJ&V&Bt.  **$**   151 
Mich.  05,  the  drawer  of  the  oheok  had  parted  with  possession 
by  delivery  to  the  husband  of  plaintiff. 

s.  J.  daw  400,  was  a  ease  There  the  cheek  had  been  sent  to 
and  received  by  an  agent  of  plaintiff  and  to  the  same  effect 
M  Talbot  v.  ffcnk  of  aooheMffo  i  iiill.  395. 

We  do  not  believe  that  the  oaees  referred  to  and 
cited  by  oounsel  for  plaintiff  aTe  in  conflict  with  the  rule 
la  the  case  of  First  National  Bank  v.  .Pease,  already  referred 
te,  nor  can  we  agree  with  Allen  v.  a.  Mendelsohn  &  Son.  W&t   Ala. 

from  the  record  it  vould  appear  that  the  checks 
were  drawn  by  the  Chicago  keoetyle  Envelope  Goaoany,  and 
ultimately  charged  to  the  account  of  th%t  company  In  the 
Com  Exchange  JSank  and  later  the  Illinois  Merchants  Sank, 
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Th«  payee  named  la  the  check,  f to*  the  record,  appears 
never  to  hare  received  payment  for  the  amounts  due  him 
and  in  no  way  appears  to  bsve  entered  into  the  transaction, 

In  onr  opinion  the  plaintiff  never  acquired  auob 
right,  title  or  interest  in  and  to  aaid  checks  at  to  author* 
ise  him  to  bring  the  suit  in  trover.  Under  the  view  we 
take  of  the  ease  it  becomes  unnecessary  to  discuss  the 
further  questions  advanced  as  grounds  for  reversal. 

For  the  reasons  stated  in  this  opinion,  the  judg- 
ment of  the  Ouperior  Sourt  is  affirmed, 

tmmsm  miiuflED, 

HQLDOM,    p,J.    AID  RY«Ef«t   J,    UOMOUR. 
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WILLIAM   A.   BKAfBiHT,   doing  buslnan*       ) 
ii  IM.    A.    SEAtJt*T\A»Ss!API.  oS8a*- 
XZATCOI,    (Complainant)  / 

Mai**  )  m«»  **£* 

/  )       circuit  oemff4 

num  *.  «u.  w  tt.  /. 0OOK  CSOTrt' 

/  Defendant*) 

_j /  ) 

Mj —  /  \ 

DILLW1I  *.  S*U  and  LfTAtJ&aii  wru..      I 
(Defendants)         /  I 

\w/  Appellantsj 

Opinion  filed  Dec   19,  1928 
«R.  JUSTICE  BILBO*  delivered  the  opinion  of 

the  court. 

Thlt  one*  **«  ©enaolldated  with  ©as*.  General  fwh«r 
32681, in  this  court  hiring  the  MM  tltlo.  Th*  decision 
le  controlled  end  governed  by  the  ©pinion  rendered  In  that 
•nee. 

XB  accordance  with  the  opinion  th*r*ln  rendered, 
the  decree  of  toe  Circuit  Court  of  Cook  County  will  ha 
modified  by  etrlklng  therefrom  the  provision  for  a  noney 
d  ©ree  against  the  defendant  Dtllwyn  i,  Bell,  end  an  thus 

modified  le  affirmed. 

MM  AlFIhMKD  AS  UGSin&V. 


HCUBOll,  P.J.  COMOBRS} 
BYH-'R,  J.  MOT  PARTXCIPATIKI. 
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OR.    FHIU    JEHJiST  0.    SCHNEvA, 
Defendant  la  Error* 


*PKX  J40T0«   TVfo  OOJIPAIY 
a  corporation, 


I   TO 

01  0. 


?lalri$lff  in^rror. 

Opinion  filed  Dec.   19,   1928 
BU   JU         c  wZIiBOI  delivered  the  opinion  of  the 


court. 


Tne  plaintiff  Schnail,  oa  December  30,  1936,  entered 
Into  a  contract  with  the  defendant  Ape*  Motor  fuel  Company,  a 
corporation.  The  plaintiff  at  the  time  ems  a  research  chemist 
and  the  defendant  wae  engaged  in  the  jobbing  business  in  the 
City  of  Chicago,  wholesaling  and  retailing  gaeoline,  ©Us  and 
other  like  commodities.  The  contract  was  under  seal  arid  provided 
that*  upon  the  signing  of  said  agreement,  the  plaintiff  was  to 
diiolose  to  the  defendant  a  certain  secret  formula  for  the 
manufacture  of  »  certain  aonfreese  solution  for  use  primarily  in 
automobile  raldatore*  Under  the  a.grer^cnt  the  company  r^a  to 
pay  the  plaintiff,  .''1,000. 00  upon  the  execution  of  the  agreement 
and  a  balance  of  $3,000.00  to  be  represented  by  four  promissory 
judgment  notes,  numbered  1  to  4  inclusive.  Kote  number  1  vee  for 
£500.00,  payable  30  days  from  the  date  of  the  contract;  note 
number  I  was  for  £500. 00, pay able  60  days  from  the  date  of  the 
contract;  note  number  3  was  for  "1,000.00,  payable  90  days  from 
the  date  of  the  contract  and  note  number  4  vae  for  I 1,000.0  , 
payable  120  days  from  the  date  of  the  contract.  The  notes  recited 
on  their  face  that  they  were  not  to  be  negotiated,  discounted 
nor  transferred  by  the  plaintiff.  The  agreement  further  provided 
that  the  company  should  have  the  right,  in  its  sole  and  absolute 
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discretion,  at  any  time  to  cancel  *n&   terminate  the  contract 
by  giving  written  notice  to  the  plaintiff,  the  agreement  pro- 
Tided  also  that,  upon  the  giving  of  such  notice  of  cancellation 
of  the  contract,  euoh  notes  ae  had  not  become  due  should  become 
canceled  and  of  no  force  and  effect.  There  was  a  further  pro- 
vision in  said  agreement  that,  after  four  months  from  the  date 
of  the  contract,  the  defendant  was  to  pay  the  plaintiff  a  royalty 
of  two  cents  p*t   gallon  oa  the  anti-freese  solution  manufactured 
unler  the  formula  provided  by  the  plaintiff. 

Under  this  agreement  the  last  note  fell  due  April 
39,  192?.  On  or  about  February  3,  1337,  the  plaintiff  agreed 
to  ewtend  the  ;ue  dates  oa  each  of  the  four  notes  30  days,  as 
a  result  of  *hioh  the  last  note  became  du«  and  payable  Way  38, 
133T.  Judgment  by  confession  was  taken  on  said  notea  June  21, 
193?,  after  each  and  every  one  of  said  ntffcet  had  become  due. 
Defendant  filed  its  motion  to  vacate  said  judgment  and  for  leave 
to  plead  and  the  cause  was  opened  and  heard  upon  its  merits  by 
the  court  without  a  jury,  resulting  la  a  finding  by  the  court  in 
favor  of  the  plaintiff  and  against  the  defendant  in  the  sum  of 
$9,100.00,  upon  which  finding  judgment  was  entered. 

Upon  the  trial  of  the  cause  the  defendant  Introduced 
evidence  for  the  purpose  of  showing  that  the  contract  la  question 
had  been  canceled  by  verbal  agreement  between  the  parties  and 
that  as  a  result  of  said  verbal  cancellation  of  the  agreement,  the 
notes,  under  the  terms  of  the  contract,  became  void.  The  burden 
of  proof,  under  the  circumstances,  was  upon  the  defendant  to 
establish  th*t  fact  by  a  preponderance  of  the  evidence.  Thompson 
V.  western  Casket  Oo.  319  111.  App*  104. 
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ay  the  Introduction  of  the  notes  and  agreement  under 
seal  in  evidence,  the  plaintiff  aw.de  out  a  arlma  facie  case 
end  it  became  necessary  for  the  defendant  to  overcome  this  by 
proof. 

Kelvin  Kelm,  Assistant  General  manager  end  Seles 
manager  for  the  defendant  company,  testified  that  he  told  the 
plaintiff  that  the  company  would  have  to  cancel  the  contract  »*nd 
that  he,  the  plaintiff,  would  have  to  make  further  mi   addition*! 
experiment*  in  order  to  correct  the  trouble  xhich  t.be  aompftny 
had  with  the  solution.  He  testified  further  that  he  had  sub- 
mitted the  solution  to  certain  automobile  companies  and  Intro- 
duoed  in  evidence  letters  from  these  companies  shoving  that  the 
solution  was  unsatisfactory.  He  testified  further  that  he  told 
the  plaintiff  that,  as  a  result  of  their  investigation,  the 
contra ot  was  automatically  canceled,  &ti&   that  the  plaintiff 
Agreed  with  him  that  it  canceled  the  contract  and  that  he,  the 
plaintiff,  would  attempt  to  work  out  something  satisfactory. 
The  plaintiff  denied  this  statement  nsfl  denied  ever  having  had 
a  talk  with  gelm  in  which  amy  such  language  was  used  and  denied 
that  Kelm  hud  ever  shown  him  the  letters  from  the  various 
companies  expressing  dissatisfaction  with  the  solution.  These 
two  witnesses,  as  appears  from  the  record,  were  the  sat?  ones 
testifying  as  to  the  allegsd  oral  termination  of  the  agreement. 

On  fcay  9,  1927,  the  defendant  sent  a  certain  comnsun- 
ication  to  the  plaintiff,  in  which  it  wae  statad  that  the  non- 
freese  solution  was  unsatisfactory  and  that  the  defendant  had 
so  notified  the  plaintiff  prior  to  the  maturity  of  note  1;  that 
the  notes  should  be  oanosled,  but  that  the  Iilstiff  was  to  retain 
the  11,000.00  in  cash  paid  at  the  time  of  the  signing  of  the 


■    . 
0»    t»t    0   tit   t 
-cf...  f    rftl*  i>«d 

tar*  Matlls  *rf»  o;  »*  %tti<<Mu*t 


14  fit  c#  noU«ci 

d**-<    j  'V*  »l#    Of   'io.  iiou  ** 

*t*r  s>t  t  tmi   %b*±  /a,**   99 for 


-  4  - 

agreement.  The  communication,  however,  also  contained  the 
following  statement: 

"Instead  of  the  notes  and  royalties  provided 
for  in  said  contract,  *s  agree  to  say  you  for  a 
period  of  five  years  from  the  mats  hereof  a  royalty 
of  ten  oents  per  gnllon  on  sales  that  are  made  of 
non-freesc  solution  that  is  manufactured  with  your 
formula. 

It  is  further  understood  that  should  you 
develop  a  non- freeze  solution  which  ire  believe  is 
s*  tief  otory  to  the  extent  that  we  oan  advertise 
and  mrket  it  in  a  general  way*  we  will  snake  a  new 
agreement  with  you.  *  *  *  * 

On  stay  ml*  1337,  the  defendant  again  ©oamuaior  ted 
with  the  plaintiff  in  writing,  reiterating  th*  communication 
of  Buy  9,  1027,  already  set  forth.  Jfuno  3,  1927,  the  defendant. 
In  an  undated  letter, informed  the  plaintiff  that  it  did  not 
intend  to  my  the  notes  and  that  the  agreement  was  canceled. 
The  ootfmunle&tlon,  however,  contained  a  further  clause  to  the 
effect  that  the  company  might  he  able  to  sell  some  of  the 
solution  for  use,  other  than  automobile  radiators,  if  the  plain* 
tiff  was  interested  in  working  out  n   royalty  plan  that  would  be 
satisfactory  to  the  defendant.   This  laet  communication  of  the 
defendant  appears  to  have  been  in  answer  to  a  letter  sent  by 
the  plaintiff  to  the  defendant,  bearing  date  of  Say  37,  1937, 
in  which  the  plaintiff  denied  that  there  wae  any  underst^n Ung 
reached  between  Mr.  Keim  and  himself  in  regard  to  the  cancella- 
tion of  the  agreement  of  Deeember  30,  1936,  and  expressly 
denying  the  statements  contained  in  the  eoaaunie^ian  of  the 
defendant  of  Way  9,  1937,  to  the  effect  that  there  was  any  such 
understanding. 

Ths  communication  of  May  9,  1937,  appears  to  be  an 
effort  to  modify  the  contract  agreement  of  December  30,  1936, 
by  substituting  an  agreement  to  pay  a  10'.  royalty  on  sales 
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instead  of  the  notes  In  question  sit  the  2%   royalty  provided 
under  that  agreement.  The  attempted  cancellation  of  the  con- 
tract contained  in  the  undated  letter.  Out  received  June  3,  1937, 
Appear*  to  be  a  cancellation  of  the  contract,  but  made  after 
the  maturity  of  the  notes*  The  natural  inference  to  he  drawn 
from  this  last  communication  might  well  be  that  the  defendant 
was  not  satisfied  that  there  was  such  a  verbid  termination  of 
the  agreement  as  would  be  binding  in  lav.  The  attempted 
cancellation  in  this  communication  does  not  strengthen  the 
position  of  the  defendant;  a&mely,  that  the  contract  together 
with  the  notes  had  been  canceled  and  rescinded  by  a  smtusl 
understanding  between  the  parties  prior  to  the  maturity  of 
the  notes* 

The  trial  court  heard  the  evidence  and  observed  the 
witnesses  and  was  evidently  of  the  opinion  that  the  defendant 
had  failed  to  sustain  the  burden  of  proof  oast  upon  it  in  its 
attempt  to  tovs  a  cancellation  of  the  agreement  and  notee  prior 
to  the  communication  of  June  9th*  This  court  will  not  reverse 
a  trial  court  unless  the  finding  of  the  trial  court  is  manifestly 
against  the  weight  of  the  evidence.  The  condition  of  this 
record  vould  not  justify  a  reversal*  The  Supreme  Sourt  of  this 
State  in  the  case  of  iforble  V.  Harble.  304  III.  *S§,  in  its 
opinion  smyst 

tf  The  condition  of  the  record  is  such  that  an 
appellate  sourt  would  not  be  justified  in  setting 
aside  the  finding  of  the  trial  court  on  the  ground 
that  it  is  contrary  to  the  evidence*  To  do  so  the 
appellate  court  must  find  that  the  finding  is  mani- 
festly against  the  weight  of  the  evidence,  after 
taking  into  consideration  the  better  opportunity 
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of  the  trial  court  to  determine  the  question  by  reason 
of  ite  opportunity  to  see  and  hear  the  witnesses.  There 
wee  staple  evidence  to  sustain  a  finding  either  way  when 
only  the  evidence  on  one  side  is  considered,  and  when 
oil  the  evidence  is  considered  it  is  too  evenly  balanced 
to  enable  the  court  to  say  that  *  finding  either  iray 
is  oanifestly  against  its  weight*" 

ror  the  wessons  stated  in  this  opinion,  the  judgment 
of  the  Municipal  Court  is  affirmed, 

JUDOfcEftT  AHIRMIfi. 


k-xdou,  uj.  *m  nrma,   J.  oomoof. 
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.  J0ST1CK  *Ifc«OI  delivered  the  o  iaion  of  the 


SOU**. 


The  Tribune  aompany,  ■  corporation,  plaintiff 
herein,  brought  its  action  in  trespass  on  the  oaee  against 
the  £«ery  Motor  Uivery  Company,  a.  corporation,  for  the 
recovery  of  damages  sustained  by  the  plaintiff  by  reason  of 
the  peynent  of  compensation  to  an  employee  of  the  plaintiff 
Injured  by  reason  of  the  negligence  of  the  defendant.  The 
original  action  was  commenced  July  38,  1919,  and  the 
declaration  charged  that  one  Merbeck,  *hil«  in  the  employ  of 
the  plaintiff,  was  injured  through  the  negligence  of  the 
defendant  and  that,  by  reason  thereof,  the  plaintiff  b€c»me 
liable  to  and  did  pay  to  Herbeok  certain  compensation  as 
provided  by  the  workmen's  Compensation  Mi  and  by  reason 
thereof  the  defendant  beoame  liable  over  to  the  plaintiff* 
A  trial  resulted  in  a  verdict  and  judgment  in  f«vor  of  the 
plaintiff  in  the  sum  of  £4,&9&*00  and  from  this  Judgment  an 
appeal  ras  perfected  to  the  Appellate  Oourt  of  the  Hrst 

irlct  and  docketed  in  the  Appellate  Oourt  *s  General  Bomber 
38317,  fnim  court  in  that  cause  reversed  the  judgment  and, 
in  its  opinion,  held  that  It  novhere  as  uno 
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that  a  definite  fixed  amount  had  been  determined  ae  to  it 
was  due  Merbeok  under  the  workmen's  aompeusation  ^ct  by 
reason  of  hid  injuries  either  by  *  n  award  or  by  a&reament  of 
the  parties*  and  that,  therefore*  the  employer  was  only 
entitled  to  recover  in  said  proceeding,  the  amount  actually 
paid  to  the  employee  Her be ok,  at  the  time  suit  was  brought. 
The  judgment  was  reversed  and  the  eause  remanded  for  a  new 
trial. 

the  eauae  was  again  redoeketed  in  the  trial  court, 
pursuant  to  mandate  and,  thereupon,  an  order  was  entered  by 
the  trial  court  giving  leave  to  the  defendant  to  withdraw 
its  plea  and  fils  its  demurrer  to  said  cause.  Upon  t  hearing 
upon  said  demurrer,  the  trial  court  sustained  the  demurrer 
and  plaintiff  electing  to  stand  on  its  declaration,  ,r 
was  entered  dismissing  the  cause  at  plaintiff •s  cost.  From 
this  judgment  plaintiff  appealed  to  this  court  and  the  eause 
was  duly  docketed  as  General  Slumber  21  <30.  Upon  ■  full  con- 
sideration of  this  cause  by  this  ecu  t,  it  was  again  reversed 
and  remanded.  T  e  court  n   its  opinion  stating  as  follows: 

*The  judgment  will  be  reversed  and  the  cause 
remanded,  with  directions  to  assees  the  plaintiff* s 
damages  for  the  amount  it  may  show  it  aid  out  up 
to  the  time  suit  was  brought  -  not  exoeedlng  the 
aggregate  amount  payable  under  the  Act  -  and  enter 
judgment  against  the  defendant  therefor. 

RITSE8SQ  AfiO  R£MaKB:  .0*3," 

The  mandate  of  this  court,  duly  filed  in  the  trial 
court,  provided  as  follows* 

"That  this  cause  be  Remanded  to  the  Superior  Court 
of  Oook  County,  with  directions  to  said  Superior  Sov.rt 
to  assess  the  plaintiff's  damages  for  the  amount  it  may 
show  it  paid  out  up  to  the  time  suit  wee  brought 
not  exceeding  the  aggregate  amount  p-yable  under  the 
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act  and  enter  judgment  against  the  defendant  therefor." 

The  cause  being  again  reoocketed  in  the  Superior 
Court  and  coming  on  for  triml  and  a  jury  having  be<?n  «»»ived# 
and  the  cause  submitted  to  the  court,  evidence  was  offered 
for  the  purpose  of  shoving  the  aaiount  paid  out  by  the  plaintiff 
to  its  employee  Herbeok  up  to  ttti  including  January  22t  19136. 
The  trial  court,  however,  held  that,  under  the  mandate  of  the 
Appellate  Court,  the  plaintiff  was  entitled  to  reoover  only 
such  Amount  as  ens  paid  out  up  to  the  time  that  suit  was 
started  by  The  Tribune  Company  against  the  BMff  ■©*•*  kiv«ry 
Company.  The  trial  court  followed  the  Mandate  of  the  Appellate 
Court  and  it  is  not  questioned  that  the  judgment  for  $324  was 
the  correct  amount  actually  paid  out  and  due  the  plaintiff  at 
the  time  of  the  commencement  of  the  suit,  hut  it  is  insisted 
that  that  court  should  have  found  in  f?*vor  of  the  plaintiff 
for  the  total  amount  paid  out  up  to  and  including  January 
23,  193B. 

The  decision  of  the  Appellate  Court  in  said  sause, 
as  rendered  in  the  case  of  The  tribune  Company  v.  fiery  ifotor, 
Llverr  Compear.  Uen.  So.  28217,  and  reported  in  Tsl,  33^  of 
the  A  pellate  Court  reports  at  pags  309,  is  final  and  decisive 
of  the  question. 

This  court  again  reiterated  the  rule  sat  reversed 
with  directions  In  The  Trl&uns  Company  v.  gmsry  actor  klvsrx 
Company*  343  111.  627.  These  directions  were  explicit  and 
binding  upon  the  trial  court,  in  that  judgment  *ae  to  be 
entered  for  the  amount  paid  out  up  to  the  time  suit  was 
brought.  The  trial  court  had  a©  aower  to  enter  sKf  judgment 
other  thaa  one  in  conformity  with  the  mandate  of  this  court 
issued  pursuant  to  the  opinion  of  this  court. 
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The  faot  that  the  court  at  the  tiae  that  it  ren- 
dered its  opinions  in  those  eases  was  differently  constituted 
from  the  court  no*  considering  this  appall*  does  not  alter  the 
rule  that  those  decisions  are  final  and  binding  in  so  far  as 
this  particular  oase  is  concerned. 

The  Supreme  Qourt  of  this  State  in   the  case  of 
»e»t  v.  Jouglaa*  et  ml.   145  111.  164,  in  its  opinion  aaysj 

"The  rule  is,  that  a  decision  of  a  ease  by  an 
appellate  court  on  the  merits  is  final  as  to  the 
matters  decided,  and  is  conclusive  upon  the  parties 
upon  a  second  appeal  or  writ  of  error  In  the  same 
ease.  The  points  and  questions  thus  considered  and 
decided  can  not  be  again  brought  before  such  court 
for  review,  and  cannot  be  reconsidered,  except  upon 
petition  for  a  rehearing*" 

To  the  same  effect  was  P.tf.,0.  I.   &T.  u.  ftr«  go.  v. 

Gag*.  286  HI.  313,  in  which  the  Supreme  Oourt  says: 

"Where  a  Judgment  is  reversed  by  an  appellate  court 
the  judgment  of  the  appellate  court  is  final  upon  all 
questions  decided  and  those  questions  are  no  longer 
open  to  consideration.  If  the  cause  has  been  remanded, 
the  court  to  which  it  is  remanded  can  take  only  such 
proceedings  as  conform  to  the  judgment  of  the  appellate 
court*  If  specific  directions  *re  given  the  court  can 
do  nothing  but  carry  out  the  specific  directions.* 

The  judgment  of  the  Appellate  uourt  *«d  the  mandate 
issuing  pursuant  thereto  clearly  directed  the  trial  court  to 
enter  judgment  in  eaid  cause  for  damages  sustained  up  to  the 
time  of  the  starting  of  the  suit  and  this  court  is  bound  by 
those  specific  directions  and  precluded  frs»  again  reviewing 
said  cause  or  entering  any  other  Judgment  therein. 

For  the  reasons  stated  in  this  opinion  the  Judgment 
of  the  trial  court  is  affirmed. 

jtrsaom  AmnKio. 

HOLDOtt,    P.J.    ASD  RTHkft,   J.    OOKOUR. 
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Opinion  filed  Dec,  19,  1923 

MR.  JUSTICE  *IUS03i  delivered  the  oplaioa  of 
the  oourt. 

The  statement  of  claim  of  plaiatiff,  Buffalo  Sex 
ttagravere,  I  aeon  crated,  Is  based  upoa  a  writ tea  contract 
dated  October  9,  1924,  sad  eigaed  by  the  plaiatiff,  by 
Reary  A.  Bagel,  Treasurer,  rnd  Warrea  Hall*  the  defendant, 
aod  payaeat  of  the  account  arising  by  reason  of  said  contract, 
gaaraateed  by  r.  B.  Bel lis,  al*«*  a  party  defendant  to  the 
action.   TJhder  this  agreement  the  ? laintiff,  party  of  the 
first  part,  undertook  to  t?ax  eagrave  §3  pages  of  Hell  shorthand 
Vocabulary  Dietloaary  ia  a  way  satisfactory  to  the  plaintiff 
for  the  sua  of  11,669.06. 

The  party  of  the  first  part  further  agreed  to 
revise  the  defective  plates  of  Hull  Bhorthaad  and  to  re- 
eagrave  then  ia  a  way  satisfactory  to  the  party  of  the 
ssooad  part.   It  is  further  provided  by  the  agreement  that 
it  was  to  be  »o  iadi visible  agreeneat  and  the  rwc«ipt  of 
1300.00  was  acknowledged  ia  the  iastrueeat.   It  was  further 
provided  in  said  coa tract  that  the  second  perty  was  to  forward 
a  cheek  for  the  sua  of  421.06,  at  the  time  of  the  first 
lastailssat  of  copy  sad  the  balnsace  of  the  eaouat  due  was  to 
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be  paid  at  later  specified  dates. 

the  defendant  filed  a  eat-off  charging  that  the 
plaintiff  had  not  fully  perforated  the  work  and  that,  as 
the  contract  wee  Indivisible,  the  defendant  wae  entitled 
to  the  return  of  the  money  paid  to  the  plaintiff. 

A  trial  was  had  before  the  court  without  a  Jury, 
resulting  in  a  finding  by  the  court  of  $800.00  in  favor  of 
the  plaintiff  and  against  the  defendant  end  upon  this  find- 
ing judgment  wae  entered,  from  which  Judgment  thie  appeal 
nae  been  perfected. 

From  the  facte  it  appears  that  the  plaintiff  waa 
to  prepare  and  engrave  93  pages  which  wer«  to  be  used  in  a 
publication  known  aa  Mall  Shorthand  and  plaintiff  «*»£»  to 
further  wax  engreve  83  page*  to  be  used  in  a  publication 
known  ee  Hall  Shorthand  Vocabulary  «nd  Dictionary,  These 
pages  were  prepared  and  forwarded  to  the  defendant  and 
the  book  entitled.  Mall  Shorthand,  was  published.  Defendant 
notified  plaintiff  on  Kovambcr  I?,  19S4,  that  35  page*, 
specifying  then,  were  not  satisfactory  to  the  deftn^ant  and 
requested  the  plaintiff  to  re-engrawa  the  plates  from  which 
these  pages  were  printed. 

Defendant  testified  thai  no  use  was  ewer  Beads  of 
the  platea  furnished  for  the  purpose  of  publishing  Hall 
Shorthand  Vocabulary  and  Dictionary,  because  these  plates 
could  not  be  used  by  the  defendant.   If©  oompleint,  however, 
was  aade  by  the  defendant  in  regard  thereto  «nd  the  only 
oonplaint  appeare  to  be  concerning  the  3S  psgea  already 
referred  to. 
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From  the  corses pond en ce  it  ■»»■*!■  that  the  plain- 
tiff did  not  consider  it  neoeeeary  to  re-engrave  said  plates, 
but  offered  to  correct  th«*m  eo  that  they  wwuM  be  satisfactory. 
Defendant,  on  the  other  hand,  apparently  inflated  th»t,  under 
the  contract,  the  platee  were  to  be  re—engraved  and  that  it 
would  be  impossible  to  oorreet  the  old  platee  in  such  a  manner 
ae  to  show  the  lines  end  shadings  naeeseary  for  use  in  a 
ehortband  manual. 

It  is  urged  aa  grounds  for  reversal  that  the  con- 
tract ia  indivisible  and,  not  hairing  been  performed  in  a 
manner  satisfactory  to  the  defendant  in  ita  entirety,  it 
was  revocable  and  the  plaintiff  co via  not  recover.   It  ia 
further  urged  that  the  contract  provided  that  the  platee 
were  to  be  re-engraved  if  found  to  be  unaatlefactory  end 
that  the  plaintiff  had  no   right  to  perform  in  any  other  way. 
Xt  ia  ale©  urged  that  the  finding  and  judgment  of  $&r.c.oo 
la  not  baaed  upon  any  evidence  showing  the  extent  of  damages, 
if  any,  sustained  by  the  plaintiff  and  that  the  amount 
arrived  at  by  the  court  vaa  an  arbitrary  figure  based  upon 
no  evidence, 

from  a  reading  of  the  contract  we  are  in  accord 
with  the  position  of  the  defendant  that  the  contract  was 
an  indivisible  contract.    On  the  othar  hand,  it  appears 
that  the  IS  platee  of  Hall  shorthand,  in  question,  were 
used  by  the  defendant  in  the  publication  of  the  volume 
entitled.  Hall  Shorthand;  that  a  number  of  th#se  published 
volumes  wsre  shipped  to  various  people,  that  the  defendant 
used  some  of  them  and  that  some  of  them  were  sold. 
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If  the  d»fandan%  intended  to  reject  the  plates 
and  stand  on  IlLi  rights  wader  the  agreement,  It  was  his 
duty  to  have  declared  the  agreement  canceled  and  refrain 
fro*  using  any  of  the  work  furnished  by  the  plaintiff. 
Thar*  was  sufficient  arid  ace  in  the  record  upon  which  the 
trial  court  could  hare  ma<3<*  its  finding  in  favor  of  the  plana- 
iff  on  the  ground  that  the  dafsndamt  had  not  rejected  the 
work,  but  by  his  conduct  had  accepted  it  and  that  his  later 
rejection  after  dewand  for  payment  vas  unavailing.  If  the 
defen  rat  had  returned  the  plates,  after  hawing  the  annual 
priated  and  after  having  found  that  the  work  was  unsatis- 
factory, and  requested  a  re-engraving  of  the  platea  before 
shipping  then  out  to  war ions  people  and  sailing  them  to  other s, 
ha  would  haws  been  in  a  position  *h«?re  he  could  more  properly 
have  inaiated  upon  his  rights  under  the  contract. 

tt  is  earnestly  insisted  that  there  was  no  basis 
upon  which  the  court  could  assess  the  plaintiff's  damages 
at  the  sun  of  $500. 00,  is  agree  with  counsel  that  it  Is 
difficult  to  ascertain  upon  what  ground  the  court  fixed  the 
aaount  at  $600*00.   On  the  other  hand,  the  contract  provided 
for  the  payment  of  ll, 589.08,  and  if  the  court  found,  as  it 
swid^ntly  did,  that  the  action  of  the  defim  *nt,  in  publish- 
ing, printing  and  circulating  the  publication  in  question, 
was  an  acceptance  of  the  work  under  the  sgre^Keat,  then  the 
total  amount  of  the  contract  price,  namely,  $1,589*06,  would 
have  baen  the  measure  of  damages.  After  allowing  credit  for 
all  payments  mads  by  the  dsf#n  at,  which  amounts  to  the  sua 
of  f?57.0C,  there  was  still  dua,  under  the  contract,  the  sum 
of  $832*06.  Whils,  as  wa  have  said,  it  is  impossibls  to 
*sesrtaia  upon  what  ground  the  court  arrived  at  the  amount 
of  $500*00,  la  his  finding  and  judgment,  nevertheless,  this 
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Is  not  a  result  harmful  to  the  dafen  *nt  In  rle*  of  the  fact 
th*t  the  judgment  proper  should  have  be?.'»  for  the  haleaoe 
remaining  unpaid,  ueasely,  1833.06.   finder  %}\»   clrouaetsnoec 
the  defptjlunt  Is  benefited,  rather  then  harmed  by  the  Judgment 
of  the  trial  court,  end  Is  precluded  f r  arc  urging  *s  error  the 
amount  of  the  finding  and  judgment. 

for   the  reason*  stated  In  this  ouiaion,  the  Judg- 
ment of  the  tfynlcipsl  G«urt  is  affirmed. 
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Opinion  filed  Dec.   19,   1928 
lift.   JTWriO!  wlEtSOK  delivered  the  opinion  of  the 


oourt. 


The  plaintiff  Jennie  Kaianetadt,  obtained  a  Judgaent 
in  the  Municipal  Geurfc  of  Chicago  for  $3,S17*97,  against 
Martin  Lukaaaewaki,  defendant,  by  confession  on  a  certain 
n  to  dated  Sloveaber  6,  1^36,  payable  on  or  Before  fcbrch  1,  193S. 

The  judgment  by  oonfeaelon  was  entered  on  December 
34,  1936,  and  execution  Issued  and  was  served  December  31,  1936. 
nothing  further  appears  to  have  been  lone  in  tha  proceeding 
until  June  1,  1937,  at  which  tiae  defendant  filed  a  petition 
in  aaid  oauae,  praying  that  the  judgment  be  vacated  and  set 
aaide  nd  the  defendant  be  permitted  to  come  in  and  plead. 

The  petition,  algned  by  the  defendant,  at© tad  aa 
the  reason  for  the  delay  in  filing  the  petition,  that  petitioner 
la  an  illiterate  aan  and  did  not  know  the  significance  of  the 
execution  leaned  on  the  31et  d*.y  of  Oeceaber,  1936  ni,  ^hea 
ha  made  an  inquiry  aa  to  the  meaning  or  purport  of  a* 14  exec- 
ution, *rae  advieed  by  eoae  party  adversely  interested,  that 
the  document  was  of  no  eignlfioanoe  and  that  he  should  not  pay 
any  attention  to  It. 
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The  petition  further  charges  that  he  recalls  placing 
hie  nark  on  a  certain  instruaent;  that  hie  son-in-law,  Stanley 
Kaiecik,  »as  about  to  purchase  a  drug  etore  and  that  one 
AX  fcotin  hurried  into  petitioner*  reaidenoe  on  the  evening  of 
the  signing  of  eaid  note  and  demanded  hie  signature  to  a 
piece  of  paper  which  the  petitioner  could  not  read  and  con- 
cerning the  contents  of  which  he  was  ignorant  ill  that  Xolin 
insisted  that  there  was  no  pergonal  liability  connected  with 
%ht  signing}  that  the  instruaent  in  question  was  the  note 
In  Judgment. 

The  petition  further  sets  forth  that  He,  petitioner, 
was  at  the  tiwe  alec  requested  to  sign  said  note  by  his 
son-in-law,  Stanley  ftaieoU,  *>hose  naae  aleo  appear*  upon  the 
note  in  question  ae  asaker,  and  that  he  was  persuaded  to  sign 
by  reaeon  of  the  pressure  brought  to  b**T  upon  hla. 

The  petition  further  charges  that  petitioner  has 
a  good  and  ecu! table  defense  and  that  the  note  in  question 
was  obtained  by  fraud  %n&  deception  and  tb*t.  there  was  no 
consideration  therefor. 

The  reasons  advanced  in  the  petition  for  the  purpose 
of  evading;  delay  in  the  filing  of  the  sane,  do  not  appeal  to 
this  court.  Ths  fact  that  defendant,  petitioner  herein,  is 
Illiterate  is  not  recognised  in  law  as  a  reason  for  evading 
a  judgment  by  confession  on  an  instrument  signed  by  suc^ 
person.  The  reusoos  advanced  for  the  purpose  of  sfces 
sir  cubs  t>*  noes  under  which  the  note  was  signed  are  not 
sufficient  in  law  to  constitute  fraud. 
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the  further  general  allegations  in  the  petition, 
that  the  note  we*  obtained  by  fraud  and  deception  are  sere 
conclusions,  of  the  pleader.  Toe  note  was  a  joint  note, 
signed  by  the  defendant  and  hie  son-in-law,  end  the  Question 
of  consideration,  under  the  ei roust* tanees  in  this  enn9t   ia 
without  force,  particularly  as  there  le  no  allegation  that 
the  other  party  to  the  note  did  not  receive  a  good  *n£   valid 
consideration  for  the  signing  and  delivery  ©f  aaid  note. 

For  the  reasons  stated  tn  this  opinion,  ths  or^er 
of  the  Municipal  Court  overruling  the  notion  to  vacate  sad 
net  aside  the  judgment  is  afflreed. 

QB®m  o?  uminiPki  earn?  MfSMBHfe 
mum0  f.j,  mm  mtosr,  j.  coitctm. 
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Opinion  filed  Dec.  19,  1928 
5AH.  JBSTIGS  tltSOM  delivered  the  opinion  of  the 


court. 


Alfred  filler,  plaintiff  below,   filed  hie  suit  in 
aesuapait  ag&iaat  «Joseph  A.   letsner,  defendant  below,  to 
recover  the  MM  of  $3,055. S3,  claimed  to  tee  dua  by  reason  of 
certain  transactions  between  the  parties. 

The  declaration  consisted  of  &  special  count  upon 
a  note  for  $3,135  dated  Say  26,  1935  and  the  eoaasoa  counts 
*ith  affidavit  of  elalsa  for  #2,055.63.     to  tfeie  declaration 
the  defendant  filed  a  plea  of  the  general   issue  and  an  affi- 
davit of  merits  and,   la  the  affidavit  of  aerlts,  defended  oa 
the  ground  that  the  aote  had  been  signed  in  blank  and  that 
there  had  been  certain  payseats  aad  deductions  tnl   th*t  the 
note  did  not  express  the  proper  asount  that  was  due  and  pay- 
able.    A  Jury  was  is^aaeled  to  try  the  issues,  but,  subsequently, 
a  Juror  was  withdrawn  and  the  cause  tried  by  the  court,   re- 
sulting in  a  f lading  in  f*vor  of  the  »l*intiff  in  the  sua  of 
£173.06,  aad  judgseat  entered  ut>on  the  finding.     Fro*  this 
Judgment  plaintiff  appeals  to  this  court. 
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*roa  the  facts  tt  appears  that  prior  to  the  tlae 
of  the  giviag  of  the  note,  MlUer  was  having  soae  trouble 
with  his  wife  and,  as  a  result,  divorce  proceeding*  »ere 
pending  and  negotiations  were  being  serried  on  between  Miller 
and  his  wife  with  regard  to  a  settleaant  of  the  property.  It 
further  aopeara  that  Miller  and  his  wife  ^ere  possessed  of 
a  certain  piece  of  Teal  estate  and  this  ■**  sold  by  the*  to 
the  defendant  Motraer  for  the  sua  of  I 7,500.  The  plaintiff's 
share  of  the  proceeds  of  the  sale  was  paid  to  hia  by  Metsner, 
less  certain  deductions,  and  the  wife*s  share  was  paid  to 
the  bank  to  be  held  in  escrow  and  to  be  paid  upon  the 
happening  of  an  ev*mt  certain.  This  *  event  certain*  apparent- 
ly being  the  entry  of  the  decree. 

It  is  urged  on  behalf  of  the  olalntlff  that  in 
addition  to  this  pay-sent  of  17, SCO,  the  defendant  agreed  to 
divide  with  hia  the  profits,  in  the  event  the  property  was 
sold  by  the  defendant  for  a  sua  in  excess  of  ?7,600.   It  appears 
further  that  the  property  was  sold  for  f 3,000,  and  plaintiff »e 
elala  appears  to  be  based  ssalnly  upon  this  transaction. 

Oa  January  39,  1927,  the  parties  set  by  agreement 
for  the  nirpose  of  drawing  a  new  note  In  order  to  correct 
errors  In  the  note  of  May  26th,  1935  and,  at  that  tlae,  a  new 
note  was  draw*  for  fi ,235.63,  but  not  signed  nor  delivered.  At 
the  tlae  of  this  seetlng  la  January,  1527,  certain  figures  were 
prepared  by  the  parties  evidently  for  the  purpose  ©f  arriving 
at  the  figure  to  be  incorporated  in  the  no?  note  ?.&&   the 
result  of  these  figures  aieotsited  to  f 1,335. §3,  the  amount  of 
the  second  note  prepared,  but  not  executed. 
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There  was  no  written  aeaorandum  of  agreement  bet 
the  parties  to  the  effect  that  the  plaintiff  was  to  receive 
any  part  of  the  proceeds  out  of  the  re-sale  of  the  property 
by  the  defendant.  This  le  explained  by  the  plaintiff,  »b  the 
ground  th*t  he  did  not  wish  to  have  hie  wife  know  that  he 
eight  possibly  receive  further  compensation  out  of  the  property 
in  addition  to  that  amount  which  «ae  received  by  then  jointly 
at  the  time  the  property  vaa  conveyed  by  Miller  and  hie  wife 
to  Metrner. 

Before  proceeding  to  trial  the  defendant  admitted 
judgment  to  the  amount  of  a. Of 3.13.  The  court  evidently 
arrived  at  the  -mount  of  the  finding  by  deducting  the  amount 
of  this  confeeeed  judgment  from  the  sum  of  11,335.63,  and 
adding  the  intereet  due  upon  aaid  amount  up  to  the  time  of 
trial* 

It  ie  uaneceaeary  to  consider  the  various  items 
entering  into  the  computation,  but  it  is  apparent  that  the 
court  considered  the  figure  arrived  at  January  39,  1037,  was 
the  correct  amount  due  and  owing  the  plaintiff  after  all  .Just 
deductions  in  favor  of  the  defendant. 

the  plaintiff's  testimony  consisted  of  his  own 
evidence  and  exhibits  and  this  testimony  was  refuted  in  a 
large  part  by  the  defendant  *ad  his  exhibits.  The   oourt  had 
an  opportunity  to  see  the  iritnesses  and  to  observe  their 
demeanor  and  manner  of  testifying  upon  the  stem*.  The  finding 
of  the  trial  court  is  not  manifestly  against  the  weight  of 
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the  eridenoe  and  we  see  no  reason  for  disturbing  the  finding 
end  jndgaent  of  the  trial  court. 

For  the  reasons  stated  in  this  opinion  the  judgment 
of  the  Circuit  court  will  be  affirmed. 

holdo*,  ?..*.  m»o  am*,  J.  wwm$ 


FSARL  MQORf , 

appellant, 
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Opinion  filed  Dec.  19,  1938 
J8U  JUSTICE  VII*SCS  delivered  the  opinion  of  the 


CO-:?t. 


The  plaintiff,  Penrl  Moore,  filed  her  declaration 
in  the  Superior  Court,  cl*ia&ng  damages  Mpinst  the  defend- 
ant Wilford  0.  Shipnes,  by  Mason  of  oevsoaal  injuries  sus- 
tained by  the  plaintiff  on  or  about  the  26th  day  of  March, 


To  this  declaration  the  defendant  filed  general 
and  special  dessurrers,  which  ^ers  sustained  by  the  court  an#, 
thereupon,  plaintiff  elected  to  at?*.nd  by  her  declaration  and 
Judgment  was  accordingly  entered  against  her  and  in  far??  of 
the  defendant.  Froa  this  judgment  this  appeal  is  perfected* 

The  declaration  consists  of  one  count  and  charges 
that  the  defendant  owned  certain  preaises  located  at  1319 
west  61 e t  street  in  the  City  of  Chicago  and  County  of  Oook, 
and  upon  said  premises  ens  situated  a  certain  building  with 
flats  located  therein  for  dwelling  purposes. 

Charges  further  In  the  language  of  the  pleader, 
"that  the  sane  tiaw  and  theretofore  the  said  premises  and 
flats  vers  then  ti.n&   there  in  the  lawful  occupancy  of  a  eertdin 
San  Hutehins  and  were  occupied  by  the  said  Sam  Hutehins;  that 
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the  plaintiff  here  lived  with  the  said  Saa  Hutch  las  as  hie 
housekeeper  or  hired  girl.* 

Charges  further  th?t  there  ras  on  the  back  perch  of 
the  second  floor  a  certain  balustrade  to  protect  the  porch 
mad  stairway  and  to  guide  against  people  felling  therefrosu 
It  ie  evident  that  the  word,1*  guide*  as  used  in  the  declaration 
was  used  inadvertently.  Xt  ens  probably  intended  to  be 
•guard*.  Oa  demurrer  however  it  asusst  stand  ae  written. 

The  declaration  further  charges  that  the  plaintiff, 
and  other  people  lawfully  present  in  said  building,  had  used 
the  said  porch  and  the  said  balustrade  foT  a  period  of  to-wit: 
one  year,  with  the  knowledge  and  consent  of  the  defendant; 
that  said  balustrade  and  porch  remained  at  all  tines  under 
the  ownership  and  control  of  the  defendant  and  vere  nev*r 
under  the  control  of  the  plaintiff;  that  they  were  at  all  times 
used  in  ooasaon  by  the  various  persons  lawfully  on  said  premises 
and  that  none  of  said  persons  lawfully  present  had  any  right 
or  control  of  any  part  of  said  premises  nor  the  appurtenances 
thereto,  nor  the  said  balustrade  and  porch. 

Charges  that  it  became  and  was  the  duty  of  said 
defendant  to  keep  said  porch  and  balustrade  in  a  re^m^bly 
safe  oondition  for  persons  who  sight  be  lawfully  upon  said 
premises;  charges  further  that  the  plaintiff  was  lawfully  at 
the  place  aforesaid  and  that  the  said  back  ^orch  and  balustrade 
were  in  a  dangerous,  looss  and  decayed  condition  prior  to  and 
after  the  time  the  plaintiff  had  occupied  the  premises;  charges 
that  the  said  condition  was  well  kna«m  to  the  defendant,  or 
should  have  been  by  the  exercise  of  due  care;   charges  th*t, 
while  the  plaintiff,  in  the  exercise  of  due  care  for  heT  o*n 
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safety,  was  proceeding  upon  said  back  porch,  she  ras,  because 
of  the  breaking  of  said  balustrade,  precipitated  to  and  upon 
the  ground  below  and  was  greatly  injured. 

Three  special  denurrere,  in  addition  to  the  general 
deaurrer,  were  filed  to  said  declaration.  The  eeoond  special 
deaurrer  charges  that  the  declaration  does  not  show  the 
character  of  the  occupancy  of  the  premises  by  the  plaintiff 
or  her  employer.  The  third  deaurrer  charges  that  the  alleg- 
ations of  the  declaration,  purporting  to  allege  the  defendant's 
connection  *ith  the  oreaises  in  question,  are  sere  conclusions 
of  lav* 

Frea  a  reading  of  the  declaration  it  is  impossible 
to  ascertain  whether  Sam  Butch ins  or  the  defendant  was  in 
control  of  the  preaises  at  the  tiae  of  the  accident  and  the 
declaration  was,  th*r#fore,  subject  to  the  special  d^«urrer. 
The  declaration  charge*  that  the  preaises  wsre  lawfully  occupied 
by  3aa  Hutch ins  and  that  the  plaintiff  lived  with  hia  at  the 
tins  as  his  housekeeper*  This  allegation  sight  aean  that  he 
was  a  lessee  of  the  entire  building,  or  it  might  aean  that  he 
was  s  acre  licensee,   if  he  was  the  lessee,  then  he  was  liable 
for  the  condition  of  the  premises  without  an  allegation  to  the 
effect  that*  when  the  property  was  leased,  there  was  i  nuisance 
which  was  in  existence,  or  that  such  lessors  and  owners  of 
said  preaises  had  covenanted  to  remove  or  repair  said  condition. 
%ropTlt*  t.  fforgenrether,  202  111.  163. 

If  the  said  Rut chins  was  a  licensee  and  in  the 
possession  of  the  preaises  lawfully  but  by  sufferance,  then 
a  different  Question  arises  and  the  defendant  had  the  right 
to  be  advised  as  to  that  particular  f^ot. 
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Fro*  a  reading  of  the  declaration  it  trould  appear 
that  3%m   Hutching  was  in  possession  of  the  entire  Wilding 
end  there  is  no  allegation  in  the  declaration  to  the  effect 
that  there  were  other  tenants  in  the  building  who  used  the 
baok  porch  and  balustrade  in  question  in  cossbcju 

80  far  as  it  appears  from  the  dec! ■  ration,  the  said 
Seji  Hutch  ins  *»&s  the  sole  occupant  of  the  building,  eren 
though  there  is  an  allegation  to  the  effect  that  there  were 
other  people  upon  the  prsalses.  A  pleading  upon  demurrer 
oust  be  t<*ken  most  strongly  against  the  pleader  and  saere 
conclusions  of  faot  or  la*  3dll  not  suff ice,  as  a  de»urr«r 
does  not  adalt  aere  conclusions.  The  declaration  as  *e  read 
it  is  aabiguous  and  uncertain  and  subject  to  deaurrer. 

for  the  reasons  stated  in  this  opinion  the  judgment 
of  the  Superior  Court  is  affirmed. 

B0L9GK,  P.J.  AID  Ktmfi,   J.  OOMO0H. 
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A0C1BSIT  OGMFAIT,  Ltd., 
ti  corporation. 

Appellee. 


4PPIAL  FfcCM 

It   COURT, 
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Opinion  filed  Dec.  19,  1938 
ME.  JtJSTlCE  WIU30H  delivered  the  opinion  of  the 


court. 


Plaintiff  Joseph  S.  Ibm,  filed  hi*  suit  in  the 
Superior  Jourt  upon  a  policy  of  hurijlary  insurance  against 
the  iefend«nt  London  Guarantee  *  Accident  Coap*iny,  Ltd.,  a 
corporation.  To  this  declaration  the  defendant  filed  a  plea 
of  the  general  issue  and  several  special  pleas.  The  principal 
question  involved  appears  to  he  a  dispute  as  to  whether  the 
burglary,  in  f*ot,  was  coaaitted.  The  cause  was  tried  before 
a  jury  and  the  issues  were  found  in  fivor  of  the  defendant 
and  against  the  plaintiff.  A  notion  for  a  new  trial  was  over- 
ruled and  Judgaent  entered  on  the  verdict  for  ooats  against 
the  plaintiff.   Froa  this  judgaent  this  appeal  was  taken. 

The  principal  asaignucnt  of  error  relied  upon  for 
reversal  appears  to  be  that  certain  police  reports  were  por- 
aitted  to  &o  *o  *»•  J***  over  the  objection  of  the  plaintiff 
and  particularly  upon  the  ground  that  these  police  xepcrte  were 
not  read  in  evidence  before  they  were  handed  to  the  jury  upcm 
its  retirement  from  the  box  for  the  purpose  of  considering  ite 
verdict.   It  ie  aleo  insisted  that  ther»  w»s  error  in  the 
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permitting  of  certain  other  erhibita  to  be  taken  by  the  Jury 
to  its  Jury  room  when  it  retired  to  consider  its  verdict.  It 
la  also  urged  a*  error  that  the  court  erred  in  refusing  to 
giwe  two  certain  instruction*  offered  on  behalf  of  the 

plaintiffo 

During  the  course  of  the  trial  plaintiff  called  a* 
his  own  rltness,  one  Gemellus  Ooakley,  who  was  a  polloe  officer 
of  the  Oity  ©f  Chicago,  fhla  witness  testified  on  direct 
examination  that  he  was  notified  of  the  burglary  in  question 
and  proceeded  to  plaintiff's  residence,  where  he  found  the 
house  la  disorder.  Be  testified  further  that  he  went  to  the 
back  door  and  found  a  glass  broken  in  the  door  through  which 
a  aan  could  reach  his  hand  and  open  the  door.  On  eross-exa»- 
inatioa  he  was  a  ;ked  whether  or  not  he  had  stade  a  report,  and 
stated  that  he  had.  He  was  handed  a  copy  which  he  stated  was 
a  correct  copy  of  sas»  and  which  was  marked  Defendant's  Exhibit 
One  for  indent  i  float  ion.  lie  testified  further  that  the  broken 
glass  referred  to  was  on  the  outside  of  the  door. 

Robert  Hunt,  a  witness  called  by  the  defendant, 
testified  that  he  was  a  police  officer  and  »«at  to  the  residence 
of  the  plaintiff  with  Officer  Ooakiey  and  found  the  glass 
lying  on  the  porch  outside  of  the  door.  He  testified  further 
that  the  plaintiff  refused  to  giwe  hls»  a  description  of  the 
articles  taken  and  that  he  aade  a  written  report  which  was 
narked  Defendant «s  Exhibit  ?*©  for  Identification.  This  report 
appears  to  hare  been  the  original,  which  was  brought  by  tte 
witness  fro*  the  files  of  the  police  station,  neither  of  these 
erhibite  was  read  to  the  Jury  and  it  is  earnestly  argued  on 
behalf  of  the  plaintiff  that  it  was  error  to  enait  thea  to  go 
to  the  Jury. 


••- 
■in  ,•••■-' 

-   • 


o  attxi  *ite  %© 

:  •*!  #i  »•$«**>«•*•€  Jtaton 

90*  :**       •«&£*£*•    89*  Jo?   9<tt   tO    Will    9<1    »•**    Bftftfltt* 

M     '  II ..  v.it'mUM       •     ??    -.r'    |H|    t4l    10    IVM    MM    iHtf/nx* 

o$  o?  •»**  flan*?   a*  tcTis-  •««  *i   #«f*   ttiffiiffiq  «m<  -«f*tf 


we  have  examined  the  record  and  abstracts  and  no- 
where  find  that  these  two  documents  vers  admitted  in  evidence, 
nor  do  we  find  that  they  were  ewer  given  to  the  jury  for  its 
consideration  upon  its  retirement  for  the  purpose  of  considering 
its  verdict* 

At  the  end  of  the  defendant *s  case  it  offered  in 
evidence  aefendanVs  Exhibits  3#  4,  8,  6,  and  7*  Exhibit  So. 
3,  was  the  original  police  report,  Exhibit  So.  1  doee  not 
appear  to  have  been  oftetnd.     The  court  In  passing  upon  this 
offer,  said:  "They  say  go  in.   And  as  to  defendants  exhibit 
3,  the  objection  is  sustained**  To  this  ruling  of  the  court 
the  defendant  preserved  an  exception* 

At  the  conclusion  of  thf  rguaient  the  court  gave  the 
jury  certain  instructions  in  writing  and  the  jury  was  directed 
to  retire  to  consider  its  verdict*  The  court  thereupon  directed 
the  bail  iff  to  take  the  exhibits  to  the  jury  room  and  counsel 
for  the  plaintiff  thereupon  objected.  The  ruling  appears  to  be 
as  follows*  as  contained  in  the  bill  of  exceptions*  "Objection 
overruled.  I»et  the  Exhibits  that  have  been  a&aitted  in  evidence 
be  handed  to  the  bailiff  to  take  with  hla  to  the  jury  roosu* 
Counsel  for  the  plaintiff  thereupon  preserved  an  exception* 

If  the  fact  was  that  these  reports  did  go  to  the 
jury  for  its  consideration,  and  it  did  not  appear  in  the  record 
or  bill  of  exceptions,  that  fact  should  have  been  preserved  by 
an  additional  bill  of  exceptlone  in  order  to  bring  the  natter 
to  the  attention  of  this  oourt*  8o  far  as  this  record  is  con- 
cerned, not  only  does  it  not  appear  that  they  T*ent  to  the  jury, 
but  the "inference  to  be  drawn  from  the  record  is  that  thess 
police  reports,  Exhibits  Kos.  1  and  %  did  not  in  fact  go  to 
ths  jury. 
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Exhibits  4,  5,  6  and  7,  which  apparently  did  go  to 
tta«  jury,  were  certain  signed  statements  of  the  plaintiff, 
himself,  which  were  properly  introduced  in  evidence  for  the 
purpose  of  shoeing  that  theee  statements,  which  were  supposed 
to  be  original  lists  of  articles  lost  by  the  burglary,  did 
not  correspond  with  a  subsequent  list  furnished  to  the 
Insurance  company.   It  was  not  error  to  permit  these  lists  to 
go  in  as  exhibits,  and,  consequently,  not  error  for  the  jury 
to  take  them  with  it  at  the  time  it  retired  to  consider  its 
verdict. 

It  is  further  urged  that  the  court  committed  rever- 
sible error  In  refusing  to  give  plaintiff's  instructions,  *  A* 
and  *C,  These  two  instructions  related  to  the  question  of 
damages*  the  jury,  having  found  in  favor  of  the  defendant* 
was  never  called  upon  to  consider  the  question  of  damages, 
Moreover,  the  instruction  directed  the  jury  to  find  for  a 
specifio  amount  if  they  should  find  the  issues  in  favor  of  the 
plaintiff,  Suoh  an  instruction  is  applicable  where  such  an 
amount  is  liquidated  and  csrtain,  but  not  where  it  is  unliquid- 
ated and  the  subject  of  proof,  «•  are  again  confronted  with 
a  situation  which  is  not  helpful  to  the  court  in  that,  upon 
aa  examination  of  the  abstract,  we  find  that  instruction  Hfc% 
while  contained  in  the  abstract  under  the  heading  "Refused*, 
appears  in  the  abstract  to  have  been  marked  "Given".  Moreover, 
this  court  is  not  required  to  go  to  the  abstract  or  record  to 
find  an  instruction  *hich  it  is  urged  in  the  brief  is  erroneous, 
or  its  refusal  error*  The  instruction  should  be  set  out  in  the 
brief,  together  with  the  grounds  upon  ??bioh  is  predicated  error 
la  the  giving  or  refusal  of  such  an  instruction. 
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vfe  do  not  consider  that  there  was  such  error  in  the 
refus  1  of  the  instructions  as  vould  constitute  reversible 
error,  particularly  in  view  of  the  fact  that  the  Jury  was 
instructed  that  if  it  should  sot  find  the  issues  in  favor  of 
the  plaintiff,  it  would  not  be  necessary  for  then  to  consider 
the  Question  of  daanges.  ay  their  verdict  the  Jury  found 
the  issues  in  favor  of  the  defendant  and  the  Question  of 
damages  was  not  necessary  fox  their  consideration  under  any 
for*  of  an  instruction* 

the  jury  heard  and  considered  the  evidence  and  ms 
in  a  position  to  observe  the  manner  and  &tmm.nor  of  the 
witnesses  while  upon  the  st«nd,  and  its  verdict  should  not 
be  distcsbed. 

For  the  reasons  stated  in  this  opinion,  the  judgment 
of  the  Superior  Court  is  affirmed. 

JU3&&ST  AFFIRMS. 

HOJ.DOM,  F.J.  &XD  ETHER,  J.  OOltaUEU 
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01  COQKTY. 


ME,   JBS? ICE  MAtCSIfT  SfiLXVIBB   ISE  OPUiXeS  &  Zgg  tBH  I 

His  eofcplfel&aiit,  Je»«»&.  &*   -fr*«,   riied   a&  acaeftdad 
sad  c*i9.9l«fc4»t«l  fcilA,  in  «aie?i  ««  f&Laaj**  gteas  Ml  *■*«*  1§,  ftfJ 
he  had  e*tts*ad  lata  8#s^tis.tieae  witto  ffikurlW  Last  isa^es,  *b* 
represented  alas  tit  to  fee  t&e   ewetr  mad  eaa  teller  of  t&e  fllliMitWlMl 
fc  a  recusal,  !&©•»   a  oarperatiea  af  XlXX#©is,   -a&d  ii*t}«ral  tfttliratfc 
Co&Ba&y*  t  JtlpaWattO  ol*  *y&ifc*t    .asd   tfeai    JiBBpI  itwnmt  waa  ess^ieyed 
a«   s&leemaa,   sales  sagger,   aad  ssXieiter    ior  said  £©*$«  £«  rasa,  ally 
sad  satd  ear  ?.«r  attests,   a*  wall   ££&  t'er  |M$$teSi  ds&arti&ea?  aaewa  as 
iae  Arcr»itactu»ai   aed  Pafelieity  Bureaa*      f&*  bill   s«t  ae  that  cea» 
©XaiKaat  eatered  Uf»ee  this  aaaXey&aci  aa3  pe  Harass*   services  MHKNk* 
usder,  Vat   that   the  two   esx-seratious  asd  3e*e»  aoalsiiied  s*»d  J'«4~ 
•fatai   iogeiaer   to   f IMllHl WttMX$   ar#¥@&i  tagMfet  pf  ee®ssi*si©iAs 
*ar»«4  fey  hia*     the  v»rieae  e^rvi^s*  »«idrerat#d  M  B*t  si* 

def  «*  ianta  ifi  that  esaaeetiea  sure  set  forth  «$  Xer.giii  ta  the 
feill  whic  .  prays  far  aua  i£j%u*oUoa(  a  r*e#i*er,  i  disastary, 
gjs  aecsaatiag  sad  for  further  relief. 

Jtares,   the  0e,fc#r&l  Millar*  £a*»a«ny  oai  tha 
Successful  BgPatolMt  **re  nail   partis  ^efeacia&t,  *trt  Siteaaeiied  , 
appeared  aad  aaseered.     th*  cause  *as  >?«i    at  issue  and  the  court 
h**rd  re  idacs*  as  stated  Tor   ~*he  purpose  si"  J  >at  *what  tha 

eaatraat  is  feetveen  these  parties,  ascertain  their  rW-Utss,  Mi   the 
tsstlsaay  shoul4  fee  limited  at   i&afc,    NM  II    MM   ©surf      sal  »»   tJa« 
feUJ    is  ^$#4  aed  «fetiu»a  te  asy  aoe-^astirig  «K4ar  it,    tife**  is  a 
aatter  *e  will  §et  lets  l^ter.  * 
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&Yid«ii«*  was   produced  by   the  cojaplatcsuLt  but  moi 
was  submitted  by   ih*  defe«4aats,  and  the  court   catered  ft  decree 
finding  "that  Jeeeph  d.  ITce  and  the  Successful  Merchant,  a  cor- 
poration,  «&tcred  la  to  %  verbal  agre«&«f»t  whereby  the  ceapiaiBant 
beea&e  es&pleyad  and  w&e  employed  by  the  defendaiit  as   a&lce  Manager, 
ealesaan  e&d  eolietier  ami  entered  u^en  said  caployaeat  for  the 
disposition   and  sale  of  goods   ani  jfcerchsfttliec  of  the   defendant   la 
the  City  of  Cincinnati,  Ohio,  on  June  IS,  1921,  &&4  so   eontiaaed  la 
•aid  eeplcy&eat   continuously  until  SoTe&her  IS*  1923.*     After  re- 
citing   the  facts  se  to  various  agreements  between  soapliiinant  and 
the  Successful  Merchant,  &  corporation,   the   record  eho*e: 

•fas  court  farther  finis   ths$  »o  true,   ayKplete  and  acou- 

rate  account  has  been  had  between   tae  partite  hereto. 

It  ie  therefore  ordered,  a&fwiiptd  and  decreed,  taa*  the  al- 
legations  of   the   au.eiid«d  §*»d  supplemental  bill  of  complaint   -ire 
substantially  true  as  alleged  and  charged;   that  the   equities 
are  with  the  eeoapl  ainaat,   Joseph  H.   Free,  «ad  against  the  de- 
fendant,  Successful  Her  cheat,  Inc.,  and  the  court  orders  said 
defeadaKt  to  reader  said  —wplatttnilit  *  full,   trug  «ad  eoaplete 
accounting  of  all  of  the  act*  Ned  4. lags  between  said  parties 
by  tha&eelvee,   their  egicte,   servants,  and  attorneys  and  soli- 
eitcre  fr©3&  said  ti&e  of  sacpXeysient ,   aBiiawaiBjJlfl  June  is,  1921, 
to  its  tsrainatiea  until  soveaber  23,  19&3.* 

By  a  further  provision  the  decree  directs  a  reference 
to  a  abater  la  chancery    ta   state  an  account,  and  furt&ar  orders, 
adjudges  and  decrees  that  either  of  said  p«*rti#e  shall  b«=  at  liberty 
to  apply  to  the  court  for  ftartlMi  instructions  and  dlrsatieas  as 
aay  be  required* 

Bowse  aad  the  two  corporations  appealed  from  thie  de- 
cree Jointly  aad  severally,  *hio*i  &ps«al  was  perfected,  however, 
by  the  Successful  fccrchant  sloae, 

The  complainant  has  aade  a  action  tu  thia  court  to 
dismiss  the  appeal  on  the  ground  that   the  decree  entered  was  la- 
ter looatory  aad  act  final.     &s  against  this  c&3u ;  ei- 1 i-on  the  defe»-d«at 
urgee  the  geaeraX  rule  tiiat  a  decree  which  fi«*ily  dieposea  of  the 
rights  of  the  parties  is  fiaal,    sa^ksn^i  it  mag  direct  s&  aocouat, 
aad  a  aaaber  of  well  fcaewa  cases  are  sited,  iseludiag  Bhodef  w. 
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Mfcamt.  X?6  111.    381;   Joaaeos  *.  Sorters  trust  Cq.f   2«5  111.   263; 

U&  fc  ,<fffgyfi^,S*   330   Hi.    *65.   &»*  $«MWf»ft,..T.t,  ftMJJUKi  160   Hi. 
App.    Sd7. 

Aftsr  a  careful  «ottt&i»&tioB  of  the  decree,  *e  are 
eoc«traifi«i   to  hold  that  the  deer**  is  int&rloeutery  soad  not 
final,   for  the  reaac*  that  it   ices  set  assiose  tc  oass  upon  the 
rights  of  all  th©  pi»lX»i    ti   the  proceeding,      it  will  feu  noticed 
that  the  only  finding  as  tc   the  merit  is   is  against  th«  corporation, 
th*  Sueceseful  fcerohosnt,   ^ed  that   toe  decree  dsee  set   discos*  of 
the  righto  of  the  other  defendants*     the  «*$#§al  as*  at  therefore » 
ve  thin*,  he  iis&isasd  on  ta«  authority  of  JMHBML  J.»,AtMT*lMB 
JMiB  JfcMi  -  Be*  •  i-   2$£t  Hi*   5*12,   -^bkS  other  cases  sited  in  that 
opinion. 

The  action   is  'therefore  granted  eni  the   ippsai 

:;&L  ISSMlSStS. 
O'Connor,  #•  5.,    an -J  EcSwroly,   J.*   concur. 
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COOK  COUSTY. 


^ppelieeat    /        } 

T. 

B.   ■•  BALi-Al'L  i    CO., 
ft  corporation,  / 

jptULlftjit* 

\ 

mr.  moan  mtxoi  otraunr  .mos  op  tw  em 

In  an  action   to  recover  for  attorney*'    fees  and   cash 
disbursements  In  an  insurance  litigation   •.bare  vat  &  trial  before 
a  Jury  In  ^abrury,  1920*  resulting  in  a  verdict  and  Judgment 
against  defendant  for     11.   '     .36,   and  thi»  appeal  followed.     .Plain- 
tiffs'   totnl  data  was  for  tl3, 035.12,   of  which  v353.2Q  «a$  for 
oash  disbursements,     the  fees  charged  were  for  eervieae  claimed   to 
have   been  rendered   after  July  1,  1927,   and   for  a  percentage  of 
1-3/4  per  cent  on  £316,  00  received  by  defendant   In  a  settlement  of 
the  litigation.       the  amount  aliased  by  the  Jury's  verdict  was 
;1968.76  less   than  plaintiffs'    total  claim* 

Plaintiffs*   declaration    (to  whioh  defend  .ant  filed  a  plea 
of   tae  general  issue   together  with  an  affidavit   of  aerit-s  b:    its 
pr*nident,  Homer  I  •   Ballard)    consisted   of  ft   special  count  and    the 
common  counts.        In   the   special  count   it   la  allsged   in  eubatance   that 
plaintiff®  ^ere  a  first  of   atvorasys*  practicing   in  Chicago j   that   in 
harsh,  1926,     oil in  3allnrd,  a  resident  of  I inneapolio*  Minnesota* 
cane   to  his  death  frost  IsHM  monoxide  poisoning)    fctet  he  had    taken 
out  a  number  of   policies   of  Ufa   insurance,   seats  payable   to  hi«  wife. 
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soae   to  defendant,  and   aoae    to  other  corpor   tione  *ith  which  he  had 
boon  connoctec  ;   th»t  some   "wore  within  tho  contestable  period ,*   and 
defendant  by  proper  procedure  h«d    -cquired   the   interests  of  the 
benefloi   riee   in  ell   of   such  policies,     lilch  amounted  at  their  faee 
to  aero   thn  half  &  million  coll   re  |   UuYt  the  companies  had  refueed  to 
make  any  payment e  on  '.heat  contending  Meat  the  insured  had  committed 
suicide |   that  in       pril,   1926*  Levis  a.     tcbuine*  ono  0/   the  plain- 
tiffs, had  negotiations   .vita    .oaer   3allsurd*  president  of  defend   nt, 
concerning  its  employment  of  plaint if fs,  ae  attorneye*   to  collect 
from  the   insurers  on  such  policies  1  nnd   festal  M  a  result     tebbins, 
on  plaintiffs'    behalf ,   on     pril  tt«  1926,  aadt   to  Ballard,  as  president* 
a  proposition  in  writing  as  a  baei?   for  plaintiffs'    coapens  lion  for 
their  aervieee  to  be  reneered,   substantially  as   follows:      (1)   a  retainer 
fee  of  #10,000.     (3)     For  office  work  Gone  by     tebbins,  individually* 
£180  a  day,  and  0ff  a  day  "lor  »ork  of  Juniors. *      (3)  For  court  work, 
and   any  work  outside   of   the  city,   $800  a  day,   if  done  b;    hia,   individual 
ly,  and  $100  a  day  if  done  by  Juniors*     (4)     Three   to  five  per  cent 
of  whatever  recovery  might  be   had.     That  to   this  proposition  Ballard 
replied  by  lettsr  from  i  inner, >olic  on     pril  "5th,  writing  in  part 
thnt  "we  would  like   to  have  a  somewhat  aore  definite  understanding  as 
to  the  maximum  expense  which  we  shall   be  under,      Ui   t  four  situations 
should  be  considered,  vis,    (l)       oet tinmen t»    (2)   hrial    .n   the  lower 
court,   (l)   an  appeal,   and    (4)   a  *et,lement  after   tri»l  or  appeal, 
that  "in  the   event  of  a  settlement,  we  will  pay  you,   in  adVitlen  to  a 
retainer  of     10,   00,  for  preparation  at   the  p«r  clea  rates  aentloned 
in  parti  graph  2  of  your  letter  of     pril  Bfett  but  cot   to  exoeed  i 5.000. 
and   in  addition   thereto  l-i/4^  of    the  aggregate  amount  received  froa 
the  several  lnsuranoe   companies  in   settlement**   th  t,   of   course,  "wo 
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are  trettlag  nil  of   the   elaiae  ae   though  henclud  ae  oac  claia**  aad 
that*   "in  the  event  of  a  settlement  for    the   full  amount  of  ell   the 
elalas*  you  *3ulr:   receive   <.he  |l   ,         retaiaer*  not   to  exceed  $8.000 
for  /our  per  (ilea  work*   and  110,^)0  for  taa  1*5/4    (   or  *   tottl  of 
$25,000**     that  "la  the  eveat  oi    a  trial  or  trials*  we  will  p«y  you, 
la  Addition  to  the  5' 10 ,000  r*t*la«r,  per  a  lea  eoapen*®.t.ioa  oa  the 
basis  set   out   la  paragraphs  I  and   3  of  year  letter  of    ~prll  22nd, 
but  aot  to  egoged, iJL$JBJNsa%lMlll  l3LiftS6s  ^^  w*  wlil  poy  you  a#  of 
the  aggregate  aawuat   recovered  from  the   several   imur?  noe  ooapaales 
after  trial;*  aac    tar.t,   after  et   ting  what  paymeats  would  be  made 
after  aa  appeal,   etc..  Ballard  wrote*   la  canciut-ion*    that*    'If  the 
suggestions  contained   la  this  letter  aeet  with  your  approval*  you 
aay  wire  roe  and    I  will  see  that  remit  umce  of   the   retainer   is  made 
laced  lately.*     That  la  reply  to  this  letter     tebbias*  oa     px  il  27, 
1926*   telegraphee    to  Ballard   in  part  ae  follows! 

"Letter  eoacsrniag  eoisp«*mj;  iion  received*     Teraa 
aatlof  ■  ctory  alia  folio* lag  suggested  ameadmeata.     In 
ease  of  litiga tlo     time  put  "in  may* be" very  great  and   the   ' 
per  diem  should    (not)  be  Halted*  but   if  it   rune  over 
$7800  will  credit  you  vita  half  of  retainer*  tS,,0O,   on 
the   per  diem*  ano   not  charge  anj   additional  par  olem 
until  it  exceeds  I'JU.Sv  -; .         c  I  id  eat  poll  c  ie  eHfirVoive 
very  different  quest  loaa  and    '    »  should  be  nade   the 
subject  aatter  of  separate  agreaeat,    *   *   ." 

It   is  further  alleged  that  oa     pril  2»th  plaiatiffe  received 

a  letter  froa  defead&at,  by  J»   C.  Ben  on*   its     ttoraey  at  Minneapolis* 

la  which  defeadaat'e  check  of  $10*000,  payable  to  plaintiffs*   order* 

for   the   retaiaer  fee  wae  enclosed*   and   ia  which  it  was   stater    th*  t  it 

was  the  understanding  tht  plaintiffs  were  to  commence   actions  oa  all 

life  policies  at  once*   th.t  plaintiffs*   "per  diem  is  to  oe  computed 

as  suggested    ia  Mr.      tebi  in»  sire    of     pril  ::.7th,*   ann    that  "the 

arraageaeat  as  bow  coaeluded   does  aot  cover  aay  Htig^tioB  on 
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accident   policies!"    taat  plaintiffs  co»^jsc«i<   the  actions  on  the 
life  policies,  and    tn.it   thereafter  fiia  tls»«    ;,o   time  ml  up   to 
July  1,  1927 |   rendered   leg«l  oervitoa  to  defendants  for  which  they 
froiB  tine   to  tine  rendered  bills*   ahich  sills  defendant  paid  |   that 
ceastbeneing  July  1,  1927*  and   continuing     uring   that  Month  and   the 
months  of     uguat,   ;>epteab«r  and   &e%0*OVf   1927,   plaint  Iff  a  rendered 
other  legal  »erv.». cee    to  defend  sat,   "in   th«  handling  of   said 
litigation  and   in  puitus-noc  of   the   terms  of   6b id  eontr&ct,"   for 
which  they  have  not  b«en  paid,  vis,  for  July,  #3,337*30,   for 

uguet  $1,229*17,   for  n^ptember  £i,9v>0t  aaj   for  October  4-685,25, 
or  a  tot*l  of  1 7, 151  »ftf  that  all  litigation  sirs  settled  during  the 
aonth  of  October,  1927,  for  the  amount  of  $316,^00,  and   th%t  plain- 
tiffs Mini    tne   contract  also  arc  entitled   to  1*3/4;*  on  said   amount, 
or   the   sua  of   $*353€f   th<  t  plaintiffs-  eJU©  are  entitled   to  be  reimbursed 
for  certain  c  ah  disbursements,  made  during  acptfember «  October  and 
Hot  saber ,  19*7,   ag&regatia,;  &i»3*20|  and   |am|  oo^NHataa&f  Although 
often  requested,  has  refused   to  p&j  said  ou&a,  etc. 

Upon  the   trial     l^intlffs  introduced  the  letters  and   the 
telegram  which  passed  between   the  parties  in     pril,  19*i6,   and  »hich 
formed  the  contract*       11  four  of  plaintiffs*    fins  testified,  as  did 
Paul  Keller,  one  of   their  assistants.     Homer  Ballard  alone  testified 
for  defendant,  and  Air •     tsbfeinc  testified   in  rebuttal*     A  aass  of 
documentary  evidence  was  introduced* 

It  appears  from  the   evidence   in  substation   thst   ImmedlAttily  after 
the  making  of  the  contract  separate  action»  on  seven  life  policies  wore 
comcaenued   in   the     upp.rior  court  of  Cook  county,  two  of  oaiea  were  re- 
moved  to  a  federal  court) that  in   the  other   five,  after   the  pleadings  had 
partially  be«n  settled   Mat   lengthy  depositions   tafesai  motions  had  been 
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entered   for  Homer  Ballard,  as   president,   to  produce  for  inspection 
all  books*  records,  etc.,   of   tine  eifferent  eorpor   tiono  of  which 
ftollln  Ballard  had  boon  connected    in  his  llfetlae,   and   upon  the 
theory  that  an  examination  of  then  would  show  a  motive  on  the  part 
of  '  ollin  Ballard   for  hie  having .committed    suicide*  as  claims c J   that 
in  the  litigation  plaintiffs,  up  to  July  1,  1927,  had  rendered  away 
legal   sorvicws,  for  which  they  had  forwarded   bills  to  defendant 
(excluelre  of   the   rst&inffir  of     1    (   00)   in  the  aggregate  son  of 
•  B8,Cfl€.66#  and     hioh  bills  had  all  been  paid  by  lt«Jf«JUUnt|   that  In 
one  of   the  statement*  rendered,   and   after  the   total     f   the  per  dies 
charges  had  exceeded  £7,BOc#  plaintiff  i  gown  iefimiailt  a  credit  for 
#B,000  for  half  of   the   retainer  foe,   in  accordance  with  the   torus 
of   the  contracts    -hat  shortly  after  July  lot   the  right  of  the  insur- 
ance companies  to  an  examination  of    the  books,  etc*,  eras  argued  upon 
objections  previously  filed,  and   the  objections  were  overruled  by 
the     uocrlor  court t    fckat  an  answer  of  Heater  Ballard  to  the  rule,  In 
each  of   the  fire  pending  easo  Vft*  drafted  anc  filed}   thr  t  on  July 
14,  1927,  in  one  of  the  cr.soo,  an  order  was  entered   that  Ballard 
produce   the  books*  etc.,   but  he  die  not,  do  sol    that  in  :-ub sequent 
proceedings  he  was  adjudged   guilty  of   contempt  and   ordered    Imprisoned 
until  ho  should  comply  with  the  order,  from  which  judgment  plaintiffs, 
as  attorneys,  perfects    an  appeal  for  himi    that  like   proce     inge  were 
had  and   like  orders  entered   is   th*   oth  r  four  c    see!   that  plaintiffs 
propared  and  filed   two  bills  of   exceptions,  one   concerning   the  pro- 
ceedings on   the  fcovioa  *»o  produce   the  bo.  kg,  tet«g  and    Mie  other 
concerning   the  contempt  prece  dlngsj   th*.t   they  also     rcn-ntc     a  motion 
to  the  executive   committee  of   the  court  for  a  re-as   i  nment  of  the 
five  caeeo  on  the   calendars  of  different  judges,   it  appoairitig  that 
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ail eases  had   been  pub  toy  the   clerk  on  the   calendar  of   one  jucge, 
contrary  to  rules  coaecrnin     rotation  of   orifitn)    thi.  t   uUcy  also 
causec   certain  amendments   to  the  pleadings   to  be  madei   that  e»rly 
in  July  they  forwarded   to  defendant  a  bill,  aggregating  $4,1      , 
for  per  clem  cervices  renderec   curing   the  monuh  of  June,    concerning 
»hleh  dullard  «rote    thit  defend eat   felt    Ifent   it  was   "excessive*  and 
requested  a  "subob^nbisl  downward   revision  of  sane;"    th-  t     tebbins 
replied   on  July  12th,  Justifying   the   ck.--.rgee,   but   e^ylng*     *I  leave 
the  natter  entirely   to  you?   you  can  write  your  own  ticket  and   send 
us  such  anount   ■   *  as  you  may  see  fit}     th.  t  eefendnnt,  however, 
afterward  a  paid   srid  June  bill,   but  did  not   thereafter  pay  any 
further  billet   Usui  for  the   itlntlWll   services  rendered  from  July  1st 
to  July  <uth  ;)lir  intlffs  charged    ,5,164*59,  and   for  services  rendered 
during   the  balance  of  ths  month  £1^  .91,  ae  ptT  bills  forwarded,  or 
a  totnl  for   the  month  of  £ 3, 337.50?   th  t   for   the  months  of     Ur?ust, 
September  &nd  October*  19a  7,   the   total  aua  of  $SS&4*42|  making  the 
aggregate  charges  for  ettrvlcses?  rendered   subsequent   to  July  let, 
t7,131.92f   that   plaintiffs  nlso  chug«d  defendant  for  disbursements 
mace  from  September  7th  to  fioveabor  9th  the  »u»  of  |lMeS0|   th*  t   in 
August  Ballard  wrote      tebbins   thnfc   the   total  bills  for  services 
during  July  "exceeded   Justifiable  Halts, *    to  which  letter     tebbins 
replied,  again  suggesting   thx  t  3- Hard   *   rite  his  own  ticketf"   thai 
Ballard  aleo  wrote  letters  complaining  of   the   excessive   charges  made 
in   the  bills  rendered   for   the  months  of     u^uet  and   September j   that 
in  September  negotiations  were  cemi&encee  *ith  the   insurance  companies 
looking  to  the  settlement  of  all  pending  litigation,  which  resulted 
in  defendant  receiving   in  settlement  of  its  lUlM  upon  the  polio lss 
the   sum  of  ,        ;    Imai  in  a€:  Uion  to  the  above   charges  for 

services  and  dl&bursements  plaintiffs  claimed   upon   ike   trial  that 
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they  eere  entitled   to  1-3/4  per  e*at  of   said   sua,   or  95*530,   -  Miking 
their   total  clalai  $13 ,035 .12 1      th> •■  ;    vhey  did  not,  howewer,  present  any 
oridenoo   shewing   the  reasonableness  or   the  necessity  of   the   charges 
aggregating  *%1'.L92,   but   only   introduced  evidence  tending   to  show 
that   the  amount   of   iiras   eg  went-onm,    v»ne  actually  ooneunod   in  doing 
the  workj   nnd    thr»t   there  vas  evi<-  «nce   shoving   th.t  earn*  of    these  per 
dies  charges  were  baaec   upon   the    theory,   or   el&imed  local  cut  ton  among 
Chicago   1  wye  re,    kfeat   six  hours  was  a.  day,  and    that  when  any  member 
of  plaintiffs*    firm,  or  any  assistant,   put   in  store   ;.hnn  six  hours  on 
any  one  day  In  working  on  a  pi  irtlgfjflLas  matter   in  connection  with  the 
litigation,  more   than  &  ch  rgc    for  one  &&j  Oat  made,  and  the  time 
expended   over    six  hours  vas  treated  as   if  it   Ittttl    Ue«n  e.*i>eno,ed   on 
another  day* 

The  main  contention  of  6«fwtfftjt»*i  counenl  is   that  the 
▼erdict  and  Judgment  »re   excessive,   becnuee   (l)   under  the   terms  of 
the   contract  defendant   should   oare   been   credited   slth  the   other  half 
($5,000)   of   the  whole   retainer  of   .10,000,  as  against  any  proper  per 
c.ien  charges!    (S)   as  to  some  of  the  p«<r  diem  charges  unnecessary  time 
was  expended    in  rendering   the   services*,  and   there    vas  no  reasonable 
necessity  for  their  renditions  and    (3)  in  some  instance*  mere   than  the 
stipulate    per  diem  r sites  were   ch  rgeri  on  the   theory  that  six  naura 
constituted  a  day**  *ork  by  custom  among  Chicago  attorneys,  but   there 
was  no   evidence   that  ce-fent&nt  had  any  knowledge  of   such  cunt  am  and, 
hence,   could  not  be  bound  by  it,  ff*a  if   it  existed* 

As  to  point    (1)   above,  we  ere  of   the   opiuio:.   that  defendant 
und>  r   the  original  contract  oheuld  hare  been  allowed  by   the  jury 
another  credit   of  f5»OOo  an  said  paid  retainer  fee   c(     10*000*     la 
rtebbins'   wire  of  April  27,  192*5,    to  Ballard's  letter  or  proposition 

of   .  pril    .'5th,    (placing  limits  on   the   totsl  ps?r  diem  charges)  he   said* 
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•Terms   satisfactory  viUi  following  su^etsteo  amendments.     In  cnre  of 
litig   tion   *    *   the  per  diem     huulc    (no-.    Ml   limited,   but,,   if   it   run* 
•ror  *1,300,  will  credit  you  with  half  of   the  retainer.  It* 000 (  on  the 
per  d iem,   ant    not  oh-  rge  amy  additional  per  djom  until   it   exceeds 
gia.50t.;.»       this  amendment  was  agreed   to  by  defendant,   in  its  letter, 
per  Benson,   of      pril  *9tht  and   it  appear^   tknl  w  en  plaintiffs*   per 
ciem  charges  had   reached  a  figure  in  a  em  of  $7,500,   they  credited 
defendant   in  a  certain  bill   r^neertso    to  it  with  |§»008|  and  defendant 
paid  the  bill  lose  the  credit.     It  also  appears  thst  thereafter  plain- 
tiffs continued   to  render  aon'.hly   bills  for   other   per  diem  ch  rgee, 
which  in   tho  aggregate   coneit    rshly  exceed ti      1    *o      .     Under   the  con- 
tract  they  should  not  haTO   rendered   any   fu; ther  hills  for  per  diem 
ch- rgee  until   the   total   thereof*   Inducing  the  |7,SO< '  ,   had  re   chad 
112,500.         a  <    ?uch  bills  not  been  rendered,  dafend*«mt  ^ould   in  effect 
hare   been  crc  itec   with  a  toe one        »  on  the  paid  reUiner  fee   of 

110,000,  which  crecit,   according   to    ih<    Recounts   is  cvi>    nee,   it  never 
received •        It  is  by  vir;n&   of   the  tense  of   the  contract   that,   in 
addition  to   the  unpaid  per  <;  iem  ch  rges,  plaintiff  is   cl-.k       the  1-V* 
pur  cent  on   Um  final  settlement  of    Mm   litigation  before  any   trial 
upon   the  mrits,   or  $5550,  ant    the  eiae  of    the  verdict  in   the  present 
cause   indicates  ihn    the   jury  allowed   the   claim.      It  eoems.  aloaf  to 
us   (the   total  pur  ciom  charges  being  considerably  in  excess  of     12,500) 
that   the  verdict,   on  account  of   litig   item  alone  should  have  been     ■'■,.- 
lest;   then  it  was* 

As   to   the  claimed   exeessiveaese   of   the  verdict*   concerning 
the  unpaid  per  dies  charges  for  services  rendered  by  plaintiffs  after 
July  1,  1927,   plaintiffs'    counsel  has  seen  fit   in  his  print  c   brief  to 
itemise   the    charges   aj   to    fcmcjg   subject  matter,   as  follows! 
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*Tn»   service,    for  v hich  euit  was  brought  arci 

1*     Services  iiam  July   let   to  July  20th,  1927, 
»hioh  plaint  if  fe   ul&lm  are  not   In  dispute  $3*164,89 

2*       erviees  In  connection  with  the  effort 
of   the   insurance   companies   to  secure   an  cx'telm  tion 
of   the  books?  of  defend*. nt  »nd  nil  ice   companies*  l»9dl,28 

3*       «rvicei;  for  «i«MmcJ ing   the  pleading*  179* 

4  •     M rvlcee  in  ■ onn i c  t  ion  -  i  th  the 
petition  to  th#  Executive  voaasittee  of  the     uperior 
court  tvl.67 

5*     v-enricoa  in  coasoetiom  with  the  settlement 
of   the   insurance  litig*;  tioi-;  l»Oo6,2fi 

g«     Miscellaneous   ot:rvieo»  20e#25# 

The   total  of    tm«oe   ltsma  is  $7»22e*01,   a  slight  exoeso  over 

the   claim  ae   state*  in  plaintiffs*    special  *?ount,  47»1&2.92.     The   it< 

are  the   subject  of  a  lengthy  discussion  In  opposing  counsels'    briefs* 

It  is  evident   fro»  the  jury*  a  verdict  that  some  portions  of   these  items 

were  not  allowed*  as   the-  verdict  Is  $196S.7€  loss   than  plaintiffs' 

total  claim*   but  it   is   impossible  Ofim  to  conjecture  what  items*  or 

Ah  t  portions  of  an  item*  were  not  alienee •     So  useful  pur poo e  will 

here  be   served   in  detailing   Up   «vic«mee   conc.min,     Umm   ltemt  or 

the  respective   contentions  nasie  by  opposing  counsel  relative   thereto* 

uffice.it   to  say  that  00  have  is  ached   the  conclusion*  after  conoid- 

ering  the  evidence  be  ring  upon  them  and  the  contentions  and  arguments 

of   counsel,    iia:,t  th«?  vercict  is  exee solve   in  the  additional  sum  of 

4**000,  because  unnecessary   time  waa  expended  in  llM   rendition  of  seme 

of   the   services  charged  for  and,   in  weme   in .-.taneoo*   there  was  no 

reasonable  necessity  for  the   ncrviceo*  and  bseauee,  in  other  instances* 

the  per  diem  rates  as  oh  Aged  *ere  excessive!     nt   th~t  ?ubs^  ntial 

Justice  between  the  parties  vlXl  be   served  by  reducing  the  verdict 

and  judgment  to  the  extent  of  tf»OQ0« 

Accordingly*  if  plaintiffs  within  10  d&ye  oill  file  * 
remittitur  in   the   sum  of   „7,   00,    the  judgment  will   be   nf.irmed  for 
l4»b<6e*36}    otherwise   it   sill   be   reversed  «nd    th«   MNtsO   remanded. 
The  costs   la   thlc   court  eill   be  taxed  against  plaintiffs, 

AFFIfci!  *4  ,066,36   IF   R  Mlftl,  P| 
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Xa  January,   1926 ,  plaint,  If  fa*  as  licensed  real  estate 
brokers   in  flat— g»#   MMMMMWtf   *  first   class  action  against  de- 
fendant  to  recover  the  sum  of  |4,C0',   as  commissions  for  procuring 
tha  execution  of  a  written  contract  providing  for  the   «xchattge  of 
defendant's  r.pt  rtment  building  property  for  Item*  of  another  apart- 
ment building  property,   owned   by  iayid   0*nhen  and  wife,  but  which 
contract   the   O'^heas   thereafter   rsfueed   to  censumr.Ate.     un  tha 
firat  trial  in  December,  1927,  a  verdict  «*js  returned   in  plain- 
tiff's favor  for  14,000,  but  a  new  trial  «aa  granted,     on  tha 
second   trial  In  M*reb»   19S8,   the   court  at  the  conclusion  of  plain- 
tiff's  evidence   instructs    sfc|  jury  to  return  a  vert  let   in  defend- 
ant's favor,  which  they  did.      1%   U   fron;  the  Judgment  entered  upon 
that  v«r   ict  against  plaintiff  a  th  t   the  present  appeal  la  prosecuted* 

n   the   trial  IMMI  and   ::©ra  te*  .if led  aaa    certain 
documentary  evidence  was   introduced    o;     kJMNa*      It   appe/-.re   fcfcfet    in 
Kovember,   1925,  and   prior   thereto,  Kern  mi  a  licensee  real  estate 
broker   in   Ohlcvgo,  coing  business  aa  John  J.   Rem  &  Co.     Rammar, 
also  a   licensee'   broker,  worked  ne   a  salesman  for  Kern*     Tha 
arrangement  between  them  **4   Uftat   ;i«»mar  was  to  gat  one-half  of   the 
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o©mmi*<ions   on  nil   real  estate  dcalr   consummated    through  his 
efforts.       Prior   to   '-he  yc  r  19-5,   tbe  0*Sheaa  hod   listed  with 
Sera  &  Co.»   for   sal*  or   exchange »    their  Rpaxtmtnt   suilding,  locuted 
«t  1449-51    Vinnease   avenue,   Ullnagaj   an-    tmrljr   in  Nor  caber,  1925, 
at  flaamor's  request,  « efend~nt  listed  with  Kern  •    ?©.,  for  sals 
or  exchange,  hln  larger  apurtaent  building,   located   at  1456-42 
Thorndole  avenue,  Chic-go,   and  Kaaaar   iar/*d  lately   ooiar. eased 
negotiations  with  the  0»,.heas  &n&  with  defendant   to  bring  ubeut  an 
exchange     of   the   two  properties.        I   this   tine  both  properties  had 
incumbrances  upon   thsan  hoc    the   04  ;heas  also  were    the   owners  of 
another  flat   building,   located  *t  4251-35  iCenaore   avenue,      hie   go, 
upon  vhich  there  was  s  first  mortgage.      "e  the    r  suit  of   Haamar'a 
efforts  s  contr»ot,     rafted  by  hia,  was  signed  by  the    >♦   heas  sad 
by  defendant  *Jfel  v.ife  on  3ov#abcr   14,  1988.     It  provided   in  sub- 
etanoe   that   the   0*    heas,   as   '-><-   Haiti   consideration  of  $30fOQ0t 
agreed   to  convoy  to  defendant   their     inr.emac  avenue  property  and 
building  by  warranty  deed,   oubject    to  existing  leasee,  certain  taxes 
and   ase.es  seats,  and   to  a  first  mortgage  of  |X1»000«   at  6#  interest 
and  aaturing  in  1827?   that  neffftamaftt  ond  wife,  at  the  naaed  consider- 
ation of   ; 157,000,  agreed   to  convey  to   the   01    he as  the  Thoradalo 
avenue  property  *nd  building  by  warranty  deed,   subject  to  existing 
leases  and    certain  taxes  and  au,e«  aents,  and  also  subject   to  a  first 
mortgage  of  $100,000,  at  1%  interest,  maturing  en  leceaber  1,  1932* 
and   s.lso  subject  to  s  second  mortgage  of  (14,000,  at  f>%  interest, 
aaturing  in  Soveaber,  1927|   Mast  the  0'   heas  further  agreed,  to  pay 
to  defendant,  at   the  date  of  the  delivery  of   the  deeds  mentioned  and 
as  part  purchase  money,   "the   sua  of  $4,000  i^the^XorB_^f *j±  second, 
aortgage  note,"     duo  on  or  before   one  ye  r  at  t>%  interest,   -  ths  pay- 
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it  of   the  note    to   be    secured   by  a   trust  deed  on  their  said   Kenaore 

avenue  fist  buileingl  ant    that  both  parties  further  agreed  that  ail 

deeds  should,  be  passed  and  negotiations  closed  within  5  days  after 

the   titles  to  the  properties  had  be«n  found  good,   thnt   "brokerage 

fees  or  cost;  i  scions*   should    be   paid    to   -era  *    B#t   and   Kftsuatxr  by  the 

respective  parties*   "at"  agreed   between  theis  and   said   brokers**  and 

that   "this  contract"    should  be  held  by  a^ra  •     o.»  for  the  mutual 

benefit  of   the  parties* 

Haaawr  testifier    thai*   at    '.h-     ^Ime   ae  procured    the  sig- 

natnree  of  defendant  nnd  wife  to  the  contract,   they  also  signod 

at  his  request  another   instrument •  drafted   by  nim  and  addressed   to 

Kern  A  Co*,  and  ahieh  Kern  £   Co*  ".accepted*  as  per  endorsement 

thereon,  ss  follows i 

•In  consideration  tf   services  rendered  by  you  in 
procuring  a  contract  for  exchange  of  our  property 
located   at   1436-42   i'horn<!ale  aw*,   we  hereby  agree   to 
pay  you  the   sua  of  Four  Thousand    (#4*300)   loilars   II 
Mortgage  Soto,  eft cured   by  C  flat   at  4231-35  £en»or e 
ave.,     hie;  -jo,  being  full   coap^ns   tion  for  arid 
servioes." 

Haamar  further  testified   th*t,  when  he  first  showed   the 
draft  of  the  contract  to  defendant,  he  discussed  with  hia  the   subject 
of  ooiMsissioas  for   the  fir»t   time,  and   told  hia  that  they     ould  bo 
|4»000|   that  thereupon       f  rv;    at     •feat-   if  he  nnd  Kern  would   take 
for  their  eomesis«i©n*Ur.t      .,     0  note  and    second  mortgage9    on  the 
Kenmore   avenue   builtiin   i   that  he    (Haamar)  rtpiiud    that  :Ve  #ill, 
as   there   is  no   oesh  in   the  Aaalf"       I    I   they  then  talker    with  Kern 
about  the  arrangement  for  payment   of   commie ,-.  tons  and  Kern  said   it  arte 
satisfactory   to  hia,    that  *we  agreed   to  take   a  ¥4,000  second  mortgage 
secured  by  a  six-flat  building  on  Ksaaors  avenue i*   attd    -hat  "I  knew 
that   the  0*   heae  owned   the  Keaaore  avenue  building,    thr;S     heraan  could 
not  make  a   eecond  aortgage  on  that  building,   and    that  the  only  way  wo 
could  pooeibly  get   this   second  aortgage   of  14*000  was  for   the  0*   heae 
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to  « We   it   to    :hcrm*n  in  the   exchange,  ^J^jflsal  ?J*?_conaumpatecV' 
Kern  testified    that  he*   too*   tine   knowledge   of    these   facta  whsn  ho 
consented    to   th«     rrangaaent.     il&x&mr  further  testified    Imftt  early 
In  itcuiber.   1*25*  after   the  ti;lee   to  ooth  properties  had  boon 
examined  and   found    to   be  good*  he  notified    the  0'  -heae   that  every- 
thing was  in  re^dineaw   to  close   the  deali   that   their  attorney*  Mr. 
Moriarity*   informec    him  th»t   they  had   decided  not   to  consummate   the 
deal  because   "the  piopouKion  mw   too  bi&  for   thornf"   that  he  then 
told  defendant   (Cherman;    Uaftl   the  only  thing  for  hie*  to  do  *was  to 
•tart  a  emit   for   specific  performance  of   the  contract!     that  defend- 
ant replied   that  ho  d ic«  not   fmttt   to  oo   this  "..    I  hi   h.  I   to  go 
to  Florida  and  had   to  sell   fefci   blllldiag  pretty  c.uickT    Hefts  in  suh- 
eequent   talks  *ith  defendant   the  latter  express*^   himself  fie  being 
willing  to  eJ.oj£  the  deal  but  waa  not  willing   to  »ttei«pt   to  enforce 
it;   and   Uaftl  defendant  *B©Ter   told  him  he  would  not   teo   through  with 
the  deal." 

under   the   undisputed   evidence*  wt  are  of  the  opinion  that 
plaintiffs  were  not  entitled   to  recover  any  hub  of  money  from  defendant 
for  bringing  about  the  signing  of  the  contract*  which  the  u'   heaa 
thereafter  refuel    to  consummate.      $y   the   separate   instrument*   signed 
»y  defendant  and  wife  and  accepted  by  plaintiffs  at  the  time  the  con- 
tract  fo*    th-    exchange  of   the  proper tie •  ««s  executed,  plaintiffs 
agreed   to  take  in  full  c  .  :   their  services  as  brokers 

the  $4*000  note   of   the  C   hesve   to  be   secured  hy  a  second  mortgage  on 
their  Kenmore  avenue  property*  and  at  tola   time  plaintiff s  feme*  that 
the   receipt   of  such  a  note  &m  mortgage  «as  dependent  upon   too  con* 
tract  being  coneumwated.  a   think  th  t    the   c  •■?.«*■  of  thompjon  v.   -ysn,, 

Ida  Iowa  395,   is  in  point.     In  that  imoft  it  appears  ths-t  s  broker* 
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for  bringing  about   a  sale   of  property  of  hie  principal,   had  agreed 
to  accept  for  hit  coia»i8*>ion«  certain  *«   curis. iec"   which  th«  principal 
vat   to  receive  from  the  other  party  to   the   sele,  and   it  mm  hold    In 
substsnce   that  th«  broker  mb  not  entitle:    to  a  aaoney  judgment   for 
eommisclone  *£  i  net   the  principal*   v.  he  re   the  latter  was  not  to  blnjae 
for   the   ftiilur*   of   the  con^uis/r^tlon  of   the   contract,   and   that  the  broker 
was  not  entitled   to  his  commissions  until  the   sale  had   actually  been 
effected   and   at;.- Id  securities  c  sliversc   to  tb,sj  principal*     In  the  present 
caae  plaintiffs  admit   th«t  AeJtai     nt  was  able  and  willing  to  coneum  ate 
the  contract,  but    they  say  that,  upon  their  request  and   for  their 
benefit,  ha  refused    to  file  a  bill  against  the  O'nhoas  for  specific 
performance  of  the  contract*   et^ting   that  he  wanted  quickly   to  sell  his 
building*  and   ti-.ey  argue   stoat  this  refusal  constitutes  an  abandonment 
of   the  contract  on  his  part.       e  do  not    think  so*     We  find  nothing  in 
the  contract,   or  in  the  other  agreement   that  iff— fiat  made  with  plain- 
tiffs aa   to  comraiar lone,  requiring  him  to  institute  legal  proceedings 
against  the   Q* Sheas   to  enforce  the  contract   in  MM  they  refused    to 
c«rry  it  out.     The  language  appearing  In  the  opinion  in  i  unno  y.  Colomb, 
192  Calif.  740,   747,   is  pertinent,  vis j     *In  the   oise  nt  bar  the  duty 
of   the  vendors  to  carry  out   *.he  terms  of   their  contract  in  good   fa  It  a 
was  at  an  end  upon   Hi   default   of    the  vendee.     They  sere  under  no 
obligation  to  sue  upon  the  contract  in  an  attempt  to  recover   the  purchase 
prioe,   although  such  action   if   auc.  @»&f  ul   -oulc    have    inurec    to   the 
benefit  of   the  broker."      nd  es  do  not   thi  k  Ur  t   the  decisions  in  the 
caees  of  lilsoja  v.  Unsgn.,    I5S   I11#   ^°4*  and   fox  v.  j  van,   240  id*  391* 
relied  upon  by  plaintiffs*    counsel,   are  applicable   to  the.  facte  as  dis- 
closed   in   the  present    transcript. 
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ftur  conclusion*!  aye   that  plaintiffs'    <svie-3ne«  die" 
not  discloe$  such  &  cu»e  10  entitl«<    U*ca  'in  law    ;o  recover, 
and   that  tha   trinl  court  Wat  vanHNHed    in   instructing  the  Jury 
in  defendant's  f&ror  and   in  entering  the  Judoaent  appealed  froau 
ovOTiin&ly  the  judgment  will  ho  affirmed* 
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Is  aa  aetioe  of  **xmmmi%  to  reoorer  the  sub  of  1X254 .3C», 
for  »»ats»  lard*  cic,  sold  awl  dalirorod  t$  aafeadaas  bet^sea 
Jaaaary   -5th  aad  February  1st*  192#*  esXoadaat  la  it«  plead ia^o 
adaittsa  the   isdehtedaess  bat  ©l<ia*d  a  set-off  in  eaeeoa  thereof* 
Oi  the  trial*  at  the  oon-e Xua tea.  of  defeadaBt's  evideaoe  ia  support 
of  its  sot-off  >   ths  court  instructed   tM  Jnry  *•  f**«*   tSw5  **-««» 
for  plaiatlff  for  the  full  eaoaat  of  its  alate*     Bejtfe  vordiet  was 
returned*  and  oa  Jamtary  13 »  1923*  jur.#&ent  was  entered  agai&st 
defead^at  for  $1234*30*  aad  this  appeal  followed. 

The  eabst&nco  of  defendant's  fc*t~«ff*  ae  dlsolosed  fraa 
its  pleadings  aad  *f fid&ylt*  was  that  prior   to  January  15*  1926* 
the  parties  had  had  other  business  dealings  together*  vhoroia  plain- 
tiff had  agree*!   to  soil  aad  deliver  to  s^feadaat  other  seats*  lard* 
oto*»  at  certain  abroad  prices}  that  ia  accordance  with  those 
agreements*  aado  respectively  oa  fcovanber  soth  aad  Becaahar  9th* 
1938*  aad  oa  sevsa  other  days  aat«ecB  January  2nd  and  14th*  192©* 
plaiatiff  delivered  only  portions  of   the  nsrehaadisa  aoHoTactod  to 
ee  delivered  aad  failed  sad   refaoad*  «ithoat  say  |Ra$  *a«*««  to 
deliver  the  balance*  tfea*  as  a  result  defendant,  after  giving  aatlce 
to  plaiatlff*  was  obliged  to  aad  aid  go  into  the  opea  serket  oa 
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February  IS*  1926*  sad  purchase  eaeh  undelivered  portioaa  at  the 
then  wiriest  prises*  which  were  greatly  la  excess  of  the  original 
contract  prices  f  that  this  txe«8B»  &e  to  said  undelivered  portions* 
aasunted  to  the  eta  of  f-lS87*SS{  that  on  said  «et<g  there  alee  wee 
due  to  defeadaat  the  further  in  of     17'  ,  for  nerehnadlse  (certain 
empty  lart*    tuha)    sold  and  delivered  by  It  to  plaintiff  j  that  the 
aggregate  of  these  two  i»m  la  §1763*S3*  which  is  la  exeoae  of 
plaintiff*  e  elala*  aad  that  plaintiff  lo  lad  eh  tod  to  defendant  for 
the  different**  etc. 

At  the  opening  of  the  trial  It  m  agre«d *  iuasnueh  as 
plaintiff*  e  ei&ia  waa  admitted*  that  defendant  should  first  introduce 
evidence  in  support  of  its  clainod  a*t*«ff •     ^efendent  eallee   three 
witnesses*  George  £agesefcalte«  general  aanagor  of  plaintiff*  snarls ■ 
F.  Krtsafce*  the  broker   through  whan  the  sains  of  all  the  iserehandise 
were  negotiated*  and  i.culg  Jonrdsn*  aanagcr  of  defendant*  and  all 
**r*  examined  «nd  eros»-ea»aiia«d   •  t  eoaslderahle  length.     i-fcfondt*t 
alsn  introduced  certain  written  evidence*  aoasiatiag  of  eeaf Iran ticaa 
signed  hy  Kruehe  of  various  sales  of  ^rchmsdiae*  and*  ay  plaintiff 
to  defendant  throng  fimshs*  &  aftorta*  aad  letters  aad  other  writings* 

fter  reviewing  the  ewlficnne  we  are  of  the  opinion  that 
the  notion  of  the  trial  eonrt*  in  directing  a  nnrwna*  in  favor  of 
plaintiff  for  the  annua t  of  its  adalttoa  el&ia*  me  fully  Justified* 
vefensaat  failed  to  prove  Its  el&in  of  e*t«nff  as  to  either  of  the 
twa  itona*     it  to  the  first  lil53*?*§©"  for  danagna  fur  plaintiff's 
failure  to  deliver  all  of  the  nemh^ndlso  an  •rde***}.  it  sufficiently 
appears  thai  <sefend*nt  was  guilty  ©f  the  fir«i  hrastch  of  contract  im 

it  e id  act,  in  several  instances,  make  p&yj&ents  for  the  aor- 
ehfendiso  within  the  tins*  speoified  in  ths  contracts*  aa^   th*t  this 
was  on*  of  the  onuses  for  plaintiff  withholding  son*  *f  th*  deliveries. 
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'•■ttrt.^tex-aM>*€#  thujro  was  »o  *r&  i*«o*  th&t  oa  Fobroftrjr  !••,  X?^6»  <•? 
&t  may   -ia»»  clefeadjuit  actually  sa£e  &By  j»urekft»*»  is  the  open 
no******  or  «t  «»/  price*,  for  the  specific  portions  of  *-.ay  of  tat 
ao?!2^«aaii5«,  sr.Ui.ch  it  was  cl-?.iioetf  wove  sot  tfolivered.      ad  there 
■Sao  ao  o«aiK)%«Bt  evLclGSQ*  cut  to  aaofc  were  Uu  aarfeet  pric*e  at 
Kebrunry  29*  1326,  of  tae  aaaaaaVW&oa1  Me?ohaaai»o#     al  ottwr  vartfii 
dafisattaat  $&1X*4  fet  pa$9HI  *a?  d&a&£0«  ~o*««u*e  of  plaiaiiff'o  ex»iaod 
weaoaee  of  eofttxaet-        s  to  tike  »«f«oti   Ke»  of  tis*  aeaaaWl   *t«t~eff 
I    SVfl  for  eorfcaia  ovotjr  taaa  el&ftnod  to  haw  ae@a  s©14  t©  ploiaiiff}, 
tfeere  *****  sc  evid«aeo  feaat  *a*  *«*»  M99  aetu&JUy  ^6livor»d  to 
fl*iatlff.     ?o»asb«?  liWltftil   Had  1»  £»{-«■*»«*,  Daaft*  <ae  got  a«  ertar 
war  Uk  t«l#»Ha«&  far  •WrtNoti  ^*&e  from  «r»  SaiMslasc!  U&ea 
aa9erUtt*3a£3Rt  -of  plaintiff  j|  fcamt  ke  fro*£i©¥09**  Uax?  wt*« 
-'  -livozuaj  *av   that  *it  ajg  hare  be«»  £»*««•  d^jrsj  or  6  Kaaft  aftar 
tfe»  traasfariag  if  tJus  aaaaY*  o  I4MMPP4HI  &ie  tjs&ek  MMI  is  O&ioevgo 
is  ptefc  fcaafl  u^«* 

t*w  JatfgpM&t  appeal**1  f  r«a  sas^^e"  be  ■  f  f  is***  Ml  it  4s 
so  or<Say*4* 


c  nlan  ess  8&racs,  «r«*»  eeaow* 


t*«»**  **  HWimr?*  9"t  «£«  *****  «»«« 

1*   Vt     X&  t«iJV'\  *t$*»*5e* .-*r  ft*****  *.«* 

Mm  r*uc  v  mm/mm  *•*»*  iw  i«i#^ 

MM 


c-'««*.   P<i<Hi<i||W>itf 
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Appellant  , 
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t,  WILLAMAI  ^  CO., 
IHC«,  a  corporation, 

Appmu«r; 
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APPKAL  7R0M  CIBCBIT  GOUBT, 

coox  commr. 


t.  f8eshji»  jusuck-  e      e  y  oamsES  *m  o^isiox  of  ths  cock*. 


On  hareh  30,  192*,  defendant's  general  demurrer  to 

plft  1ft tiff's  declaration  la  &a  action  of  assuapsl.fe  r,ae  sustained, 

«ft4,  plaintiff  electing   to  stand  by  his  declaration,  judgment 

far  caste  was  entered   against  him,  and  he  appealed*    The  action 

was  eessaenecd  an  April  30,  1927.     The  declaration  consisted  af 

six  count;,  each  of  which  being  based  upon  the  follow  in     contract 

(set  oat  in  haee  verba  in  each); 

"July  21*   192« 

Mr*  Frank  J*     Ilea, 

231     outh  La  aalla     treet, 

hlcsgo* 
Bear  sir* 

In  connect ion  with  the  financing  of  the  building  and 
fee  at  29  -oath  La  Salle     treat*   la  the     ity  of  Chicago, 
coat  only  known  as  the  national  Life  Build  lag)     ft*  are 
purchasing  £3,300,000  land  rrust  Certificates  which  will 
represent  the  beneficial  interest  la  and   to  the  lane  under 
the  bulleiag  hereinabove  mentioned,  and  we  hereby  retain 
you  to  assist  as  and  to  use  your  best  e  f  forts  in  the 
syndication  and  sale  of  aaid  certificates  and  also  la 
giving  your  servieee  in  our  behalf  la  the  preparation  of 

11  proceedings  in  connection  with  the  set-up  and  iosuaaoo 
of  said  certificate*,  granting  you  exclusive  authority 
ander  oar  direction  to  proceed* 

Tor  your  serriees  we  do  hereby  promise  to  pay  to  you 
#33,000  *  said  sua  to  be  paid  to  you  upon  the  completion 
of  cyncic*  tion  and  delivery  of  certificates  or  interims* 

You  any  indicate  your  acceptance  of  this  proposal  by 
writing  your  aaaa  ia  the  lower  left-hand  comer  hereof, 
and  by  doing  so*  this  letter  will  constitute  and  evidence 
a  binding  contract  between  as* 

Tours  w^ry  truly* 

aesser,  illaaaa  £  Co**  Inc. 
By  Moon  ft*  iilsaan, 
Vice  President* 
Accepted * 

Trank  J.  Ilea** 


> 


urn 
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V 
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la  the  first  count ,  after  stating  the  staking  of  the  con- 
tract on  July  21 1  l*2e,  plaintiff  avers  that  he  then  and  there 
entered  upon  and  undertook  the  performance  of  the  sane,  and 
"rendered  services  thcrsunrer  under  the  direction  of  defendant  ae 
therein  provided,  and  did  and  performed  all  things  required  of  him 
by  said  contract}*  that*  as  a  result  of  his  services  and  efforts* 
he  'arranged  for  the  <  ymic   tion  and  sale  of  said  certificates  as 
required  In  enle  contract t*  that  "nevertheless,  the  defendant  re* 
fused  to  proceed  with  the  completion  of  said  syndication  or  «ith 
the  delivery  of  said  certificates  or  Interims, *  and  refused  to  pay 
to  plaintiff  for  his  services  the  said  sun  of  &oS,0Q©»  *&ieh  Is  due 
to  hi*  under  the  contract?  and  that,  although  on  January  3,  1927, 
and  thereafter,  plaintiff  requested  of  defendant  the  paynont  of  said 
sum,  the  latter  still  refuses  to  sake  such  payaemt. 

The  other  counts  kxs   similar*  In  th«  second  it  la  averred 
thatf  as  a  result  of  plaintiff* s  services  «nd  efforts  "he  interested 
certain  hankers,  brokers,  capitalists  and  other  parties  in  the 
syndication  and  sale  of  said  certifies teg,  and  obtained  and  placed 
defendant  in  teach  aith  persons  who  were  ready,  able  and  willing  to 
carry  out  the  syndication  and  sale  of  said  certificates}*  but  that 
defendant  refused  to  proceed  ©ivh  said  syndication,  and  on  January  3, 
1927,  notified  plaintiff  th  t  m%&   syndication  *had  he«n  dropped* 
and  that  defendant  vould  proceed  no  further  therein,  etc*  In  the 
third,  fourth  and  sixth  counts  it  is  averred  tht*i  on  January  3,  1927, 
defendant  notified  plaintiff  that  said  syndication  and  sale  of  the 
certificates  *had  been  called  off,*  whereby  plaintiff  nan  prevented 
from  performing  and  completing  the  contract  on  his  part*  Ml  the 
fifth  oc  >nt  it  is  averred  that  on  January  3,  1»27,  defendant  gave 
such  a  notice  to  plaintiff  Without  any  reasonable  cause  or  occasion 
therefor** 


3£u   to  ******  «i  a«i*  i*  f*\*  «J«m»»  #*xJtt  «u  ml 

**«  mm  jrfjiw  ia»»omf  «* 
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9*  asULttw  km  •!**  ifteti  »f»  «et«  mnif  dMkw  mmmm*  ml  mnmmmdtmh 

t*t  »  r»t»r    a?  •£*•  mm  *  j*W    *«•  V"* 

(£  X"-  «*»*  «»  *■■   t«t 

«y«*>  «  *«i  b«d*  atti^sibov  hka*  4>A*  Ykisaimlm.  terflUMi  «7S«1 
*fi  .Ktmx&u  x«Uiw*  +n  m»«»tq  mtumm  tmemmmltm*  3b**  lu 

»iJWt«   W*«  *«**  til  t«l «Jt«  (*•!)«  s«c  iMJMlrtal 

•  ,v    •:•■?'       • :   •  •  >'  i  a-    '» ■'--   >yfi  ■;  ar«*<  hap?   ni  >tmm 
■ 

KmlmmmM 


-5- 

le  do  not  think  that  the  court  erred  la  auetaining  defend- 
ant' b  demurrer  to  plaintiff*  e  deol  ^ration  and  each  count  thereof* 
By  the  terns  of  tho  coatr*ct  plaintiff  waa  employed  to  aeslet  do* 
fendaat,  andey  m  direction,,  *»  **•  oyadloaUoa  and  ante  of  tho 
e«rt£flc«.tea  Mentioned  and  la  tho  preparation  of  all  proeeedlage  in 
connect ion  with  tho  "act  up  oad  ieeuanee*  of  them*  bat  ho  van  only 
to  receive  tho  stipulated  e©«pen*s*tioa  ($$»*GOQ)     upon  tho  c  camlet  ion 
of  ayndic  tion  and  delivery  of  certifies  to  a  or  interim***      It  is 
act  alleged  th  t  tho  syndication  wae  completed*  or  that  there  mi  a 
delivery  of  any  of  tho  certificate*?  or  inter  toe.     while  it  is  alleged 
ia  often  couat  tav--t  dofoadaat  rtfneee   to  proceed  with  tho  syndication 
and  cole*  ac  facta  are  stated  ehowiag  that  thio  refusal  wae  aado 
arbitrarily.    Her  are  nay  facte  etatcd  show  lag  that,  whoa  defeadan* 
notified  plaintiff  that  the  proposed  eyndie:  tion  and  eale  had  hoea 
"dropped"  or  "called  off,"    the  aaao  MS  foaalhlo  of  eoaeunmatlen*  or 
that  it  could  be  consummated  If  acre  time  ho  expended  oa  the  work* 
It  appear©  th*  t  def«ad^atfe  allogod  notice  to  plaintiff  wae  glyoa 
nearly  elx  months  after  the  zaaking  of  tho  contract*     Her  io  it  any* 
where  alleged  that  plaintiff  had  found  a  pureba»«r  or  purohaeera 
for  the  certificates*  or  ray  of  them*  at  prices  and  terms  acceptable 
to  dofoadaat*     under  the  contract  the  sua  aaed  for  (c3S»ooo)  woo  to 
ho  paid  oaly  "upon  tho  completion  of  syndication  and  delivery  of 
eertlflcatea  or  interims."     Such  completion  and  delivery  not  being 
alleged,  aor  any  facte  showing  that  ouch  completion  or  delivery  VtVt 
prevented  by  defendant*  e  acta*  wo  do  not  think  th  t  any  canoe  of 

actios  was  stated* 

tho  Judffatnt  lo  affirmed* 

AaVaMBBM 
oaalan  and  Berne  to  23**  concur* 


mm  mu*******  9*ru*miMi*t  •#  y**i*mm  •  **** 

«ftf  Ifc  ftitf*  Uto  *«*#**  lartge  «<#  tf£  -ftftfflflfr  «**  -f»*tf  «*«•>»■* 
%fim  am  *A  4Stf   ,«tm>  ;tn*i«»*    fefltt  ^  **•*  «*<  *****  «•!*•■■»» 

11.  »i  ta*fcr*r-  ec&fce  r:s.M«  *£ 

««*    *■(    «L#»     Mil  .A     &**©<***■  .>«*«!«     ftfti*ft*MI 

w©  •*>  «»     b«<if©*b" 

-<f*  **fc*xj*  NMir 

^W!  ■   ftf    ttf 

**!  ym  mm  *%w*u* 

la  ««tfM   pal  jflflj  jji; 

tMtoi 


0*   C.   HuVK, 

Appellee 

T. 

yft/JMC  HKRST, 

Appellant  * 


250  1./ 


A 


1^ 


APPSA3.  FROM  CXSCUXT  COUBT, 
•MS  COQVTY* 


w.  maxDiM  ffttM  a  isuv  humvxisb  the  0*1*10*  of  the  cotmi 

n     eptessber  13,   1$27,  plaintiff  •em^ennee'   an  action  *i 
replevin  against  defendant  to  recover  the  poe©ee*ion  of  a  certain 

tuts  sutoiaoblle,   stating  la  ale  affidavit   that  ho  urns  the  owner 
of  It,  and  that  on  September  1*  19S7,  defendant  wrongfully  took 
it  and  wrongfully  detains  it  frost  him»     The  sheriff   took  it  under 
the  writ  end  delivered  it  to  aim*     ftm  the  ▼aluminous  plena  lags 
It  appears  that  defendant  elated  title  &#  virtue  of  a  chattel 
mortgage,  signed  by     illiam  J*  Jehneen  on  March  25 »  1W7,  wherein 
he  conveyed   the  automobile  to  the  Btuts  Chicago  -rectory  Branch,  a 
corpor  ilon,  aa  mortgagee   (hereinafter  referred  to  ae  the  'tuta  Co** 
and  ahi  ch  mortgage  was  aealgmed  by  it  to  defendant •       It  further 
appear*  that  plaintiff  ciliated   to  have  purchased   the  automobile  in 
regular  course  of  trade  on  June  20,  1927,  from  the  trio  Motor     alee 
Coapany,  a  corporation  (hereinafter  referred  to  ae  the  trio  Co.), 
ehioh  wnti  the  duly  authorised  enloe  agent  of  the    :tut»  Co*  in  the 
sale  of    tuta  cars*     Upon  the  trial,  before  a  Jury  In  HmmWft  1984J, 
plaintiff  took  the  position  that  the  mortgage  was  not  valid  ae 
against  him,  a  purohaoer  of  the  automobile  in  good  faith  and  for 
value,  for  t*o  reasons,  (1)  th  t  when  the  mortgage  was  elgaed  there 

van  a  contemporaneous  oral  agreement  made,  giving  permission  to  the 
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Tri©  Co*  to  sell  the  automobile,  ana  (2)  that  the  mortgage  who  not 
in  fact  acknowledged  by  the  mortgagor  at  nny  time.     kaoh  party 
introduced  a  mass  of  evidence,  oral  and  documentary.     The  Jury 
returned  a  verdict  finding  the  ioeuos  for  plaintiff  and  that  the 
title  to,  end  right  to  the  possession  of »  the  property  replevied 
wiisi  in  him*     on  March  31,  1988,  judgment  was  entered  agalnet 
defendant  upon  th@  verdict  and  ho  appealed* 

In  March,  1927,  and  prior  thereto,  the     tut*  Co*  was  the 
Chicago  distributor  of     tuts  ears*     Its  place-  of  business  was  at 
25th  and     outh  Michigan  avenue*     ¥$     «  Cerf  was  its  president, 
3*  Q.  Patereon  its  treasurer,  and     obert  J*  O'Pomaell,  ita  eales 
manager*     Frank  Herst,  the  defendant,  wao  an  "automobile  hanker,** 
doing  business  under  the  name  of  the   *lqultaclo  Finance  lie"  at 
Ho*  332     outh  Michigan  avemuo*     &o  frnqaomtly  had  financial  dtalinjo 
with  the     tut*  Co*     Perry  Be  leret,  hie  eon,  umn  omaoelatea  with 
hi»  in  the  business*     For  a  considerable  period  prior  to  Karon*  192*7$ 
the  trio  Co*  we*  engaged  in  the  automobile  bu  nines     at  4645     * 
Washington  Boulevard  and  eold  Jordan  oars  exclusively*     Lee  B* 
La  Porte  was  its  president  and  said     illiam  J*  Johnson  its  necTet&ry* 
They  together  owned  nil  #f  its  stock  except  one  shnro*     the     tuts 
Co*  had  been  urging  the  Trio  Co*  also  to  handle  and  sell    tuts  cars* 
On  itareh  *•«  1927,  la  Porte  and  Johnson  called  at  the  offices  of  the 
(tut*  Co*,  &n&  met  Cerf,  Peterson  and  O'Xtonnell*.  with  the  result 
th«t  La    arte,  acting  for  the  Trio  Co*,  signed  a     tuts  agency 
agreement  and  three  new  oars  wore  picked  out*     It  was  agreed  that 
two  of  them  should  be  delivered  to  the  Trio  Co*,  on  consignment,  for 
sale  by  it,  and  that  as  to  the  other,  which  was  to  be  used  for  a  time 
by  the  Tsio  Co*  ae  a  demonstrator «  a  note  ■.       to  ho  given,  secured 
by  chattel  mortgage,  payable  in  monthly  installments  and  maturing 


m  a**  ********  *«<*  4 &Jt     I         i      ,«Iitf«M*4»«  «tf  XX««  i  lit 

M*4    V5.    .ft   T»»a*JlttMB  •**   t*  *f****«MBt»*  J  da*  ml 

•4***«aq[  atf*  o*  Aflftii  &■*  **i   •& 
•v  4tt«wt&ul  cMt£  «X€  da?  /J.'.  att     *«txt  fil  taw 

ttttat  >«**,  ,r«ft£  *jia«*tt  ml 
tm  »**  an 

.-iff   xUi/u       &S4   .' 


tdv> 


*ff 


itiJ 

• 

•  .1    hi     ■■■■Mn^pi 


..:■  ,v'.     tftffaal     f!    iirf«V.     ,  ,  '.    ■„--':■■:■■ 


-3- 

in  on*  year,   discus* ion  followed  as  to  who  should  sign  the  no  to 
and  mortgage  and  it  was  agreed  finally  that  Johnscn  should  do  so* 
although  it  was  understood  that  tho  trio  Co*  would  pay  tho  install- 
ments on  tho  note  as  they  Matured.  Thereupon  John&en  signed  tho 
papers  as  presented  to  him*  Tho  nets*  payable  to  his  own  order*  was 
signed  and  endorsed  by  him*  and  also  endorsed  by  tho  Trio  Co**  hy 
La  Porte,  president*  The  mortgage,  as  presented*  vai  in  printed 
form*  headed  "Equitable  Finance  Co*,"  with  soma  of  tho  forms,  hut 
not  all,  filled  oat  in  typewriting.  Xt  consisted  of  one  sheet  of 
paper  and  some  of  the  forms  wore  on  tho  bach  thereof*   Johnson 
signed  his  name  onee  on  tho  faoo  of  tho  paper  m&   twleo  on  tho  back* 
The  forms  on  the  back  wore  not  then  filled  out*   lthim  a  day  or 
two,  tho  three  ears  wore  in  tho  possession  of  the  Trio  Co*,  and 
thereafter,  on  Haroh  2a,  1937,  tho  mortgage  was  recorded  in  tho 
office  of  the  recorder  of  Cook  county* 

Upon  the  trial  the  note  and,  mortgage,  both  dated  Kerch 
23,  1927,  wore  introduced  in  evidence.  By  the  note  Johnsem  promised 
&o  pay  Hk   the  office  of  Frank  Horst,  Chicago**  the  sum  of  |2370#60, 
in  twelve  equal  monthly  inst ailment »  of  :.  197*55,  (the  last  one  being 
due  t>n  March  23,  1925),  and  it  was  provided  that,  upon  default  in 
payment  of  any  one  installment  when  due*  the  entire  amount  remetnin;r 
unpaid  should,  at  the  option  of  the  holder  of  tho  note  and  without 
notice,  become  immediately  due  and  payable*   There  are  endorsements 
on  the  note  shoeing  th  t  the  first  three  installments*  due  in  pril, 
may  and  June,  1927,  wore  paid* 

The  mortgage  contains  the  usual  provisions*  It  states 
that  Johnson,  mortgagor,  in  consideration  of  #370*50,  to  him  paid 
by  the  tuts  o.,  mortgagee*  sells,  conveys  &a&  mortgages  the 
automobile  in  question  (describing  it),  and  th»t»  if  ho  shall  pay 
the  principal  and  interest  of  the  note  of  f»37C.flG  (describing  it) 
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aeordlng  to  its  terms,   the  mortgage  shall  become  veld*  etc. 

Below     ohnscn**  signature  le   the  certificate  of  Jane*  A.  aeama* 

olerk  of  the  Municipal  court,  with  the  ooal  of  the  court  affixed  * 

that   the  mortgage  *wras  acknowledged  before  me  by  the  within  named 

a.  J»  Johns  en,  by  fforry  ■'  «  Hgrot,  hie  attorney-  i»-  fact,  for  oil 

the  purposes  named  ia  »  id  instrument  and  entered  by  ae  tale  March 

26»  1927 •*       On  the  book  of  the  mortgage*  over  oae  of  Johauen*a 

signatures,  le  the  filled  out  form,  date*  Mnreh  M*|  l»vi7t   to  the 

effect  thnt  ho  ^ppointe  Perry  •«  Hsret,  ae  hie  &ttorn*:y«ln~;fact* 

to  appear  before  s  .id  clerk  of  the  municipal  court  sad  la  hie 

behalf  to  "acknowledge  the  execution  of   the  within  Instrument** 

etc.     Ondsrne  ith  is  the  filled  oat  form  of  a  certificate  of  a 

aotnry  public  *Eao  £•  <*e « stein, *  under  her  signature  and  vlth  her 

seel  affixed,  «  dated  March  23,  1927,  to  the  effect  tfc-t  on  that 

day  Johnsen  appeared  before  her  is  person  and  "acknowledged  that 

ho  signed*   sealed  and  delivers*!  the  foregoing  power  of  attorney 

as  his  free  and  voluntary  act**  ete*     Over  another  of  Johnson* s 

signatures*  Is  the  unfilled  out  form  of  a  mortgagor ••  affidavit 

to  the  effect  that  ho  is  the  l=v,?ful  owner  of  the  automobile  deoorfiboo 

in  the  mortgage*  and  tb t  it  is  free  from  lions*  eto«     Alongside 

Is  the  unfilled  out  form  of  a  notary* s  jurat*  vis  *  ub scribed  and 

evorn  to  before  mo  this   -•— — —day  of •»•—-••     •      •  19.M-Ifc«* 

The  signature  of  said  notary  appears*  however*  and  her  notarial 

ooal  is  affixed*         till  further  down  on  the  back  of  the  paper* 

and  under  the  heading  *A*»lgament.    So  net  Record**  Is  the  following t 

"For  value  received*  the  mortgagee  named  In  the 
within  mortgage  does  hereby  sell*  assign  and  transfer 
to  Frank  Herst*  Chicago*  all  of  said  mortgagee* e  right* 
title  and   Interest  In  and  to  said  chattel  mortgage*  an* 
the  notes   secured   thereby*  and  author lass  said  frank 
Herst  to  collect  and  dl#em  rgo  the  same*  ■  *• 
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in  witneee  whereof*  e«.id  undersigned  In*  hereunto 
aubeerlbed  his,  lit  or  their  name  this  KM  day  of  March* 
1927. 

(signed)     tut*  Chicago  rnctory  Branch  (seal) 
by  3*  9*  Petersen*  (seal) 

It  appears  from  defendant'*  testimony  that  on  March  24* 
1987*  the  day  after  the  note  and  mortgage  wore  signed *  he  purehaeed 
then  from  the     tut*  Co*  for  the  eum  of  1-2091  *0$*  by  a  check  of  that 
date  of  the  "Sunit&ble  finance  Co***  feigned  by  hie  sou*  Pony     * 
Herat  (the  same  Individual  who  acknowledged  the  mortgage  on  Marsh. 
MnnVl  »•  attorney  in  fact  lor  John»«u»  before  thtt  olerk  of  the 
Municipal  court}*  that  on  Mr  reh  Mtte  the  Stmt*  Co*  delivered  the 
note  and  mortgage  to  defendant  (it  having  prior  thereto  endorsed 
in  writing  upon  the  mortgage  it*  written  assignment  thereof  to 
defendant f  a*  above  shewn  )f  thnt  the  fir at  three  installments  on  the 
note*  each  for  $197 .S5»  due  in     pril*  toy  and  June*  1927*  wore  paid 
by  cheek*  of  the  Trio  Co**  payable  to  the  erda?  of  the   "jnoui  tabic 
Finance  0©*f*  that  ho  received  a  ^heck  for  4197*59  from  the  trio  Co* 
for  the  July  installment*  but  th  t  the  cheek  was  returned  by  the 
bank  "not  suf  flcient  funds |*  and  that  he  then  declared  the  balance 
of  the  note*  about  '  17 '   *  to  be  immediately  due*  ant  directed  his 
attorney  to  endeavor  to  take  possession  for  him  of  the  automobile  by 
virtue  of  the  mortgage*     in  ancwer  to  two  questions*  objected  to  by 
plaint  Iff*  a  attorney  on  the  ground  of  immateriality*  he  further 
testified  tnr.t*  from  the  time  he  pureh  »«d  the  note  and  mortgage  and 
up  to  the  month  of  July*  1927*  he  did  not  have  any  knowledge  that 
the  automobile  described  In  the  mortgage  ever  was  on  the  shew  room 
floor  of  the  place  of  bunlness  of  the  Trio  Co*  and  expoeetf   to  the 
public  for  stale*  and  thtt  he  never  consented  or  fHO«.uie*esd  *»  eaid 
automobile  being  so  exposed  for  sale* 
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fhe  sub»ta**oe  of  the  uncontradicted  testimony  of  plain- 
tiff t  a  practicing  j> tiyaieieji  with  Office  a  I  So*  6   -ouifc  Kedsio 
avenue  oa  the  wont  side  of     hlu  go,  i»  a»  follow**     Barly  in  the 
year  1925  he  puroh/>«e<2  of  the  trio  C©*  a  Jordtyta  automobile  for  his 
personal  use  nnti  thereafter  drove  it  until  Junes  20,  1927|  th  t  in 
vpril  and  May,  19®?,  on  two  occasions*     hile  upon  the:  premises  of 
the  Trio  Co*  having  certain  repair*  or  <udju*te*nt*  mace  on  his  ear, 
he  talked  about  purchasing  another  ear  and.  turning  in  hie  Jordan  oar 
in  pert  payment*       In  June,  1987 »  he  noticed   that  a     tut  a  ear  (the 
one  afterward*  replevied)  was  being  exhibited  for  sale  by  the  trio 
Co*  in  it*  show  room  and  ho  eemsonoed  negotiation*  with  La  Porto 
and  Johnson  for  it*  parch*©*,  with  the  result  th?  t  he  pur  oh  sod  it 
from  the  Trio  Co*  for  the  sue*  of  13200  on  June  30,  192?*     He  paid 
$14$c  in  cash,  turned  in  his  Jordan  ear  in  part  payment  at  the  agreed 
prioe  of  $1360,  and  gave  two  ehort-day  notes  for  the  balance, 
Aggregating  $450 1  and  which  he  paid  at  maturity*       Thereafter  he 
drove  the  oar  continuously  until  September  1,  1927*  on  *hich  day  ho 
left  it  parked  no**  hi*  office,  and  later  «M  advised  at  hi*  office 
by  an  attorney  that  it  bod  bc«m  seised  and   taken  owey  by  the  Squi table 
Finance  Co*,  by  virtue  of  a  chattel  mortgage*     He  did  not  eeo  the 
oar  again  until  it  was  replevied  by  the  sheriff  and  delivered  to 
him*     Re  further  testified  VYt  «t  the  time  ho  purchased  H  he  knew 
that  it  *j*fl  not  a  now  ear,  aa  it*  meter  showed  it  had  been  run  about 
SHOO  milesf  that  he  did  not  make  any  examination  of  the  record*  in 
the  recorder*  e  office  to  nee  if  there  was  a  mortgage  upon  it  J  and 
that  at  the  time  of  the  purchase  he  was  informed  by  officers  of  the 
Trio  Co*  that  that  ecmneay  wart  an  agent  for  the  sal*  of  i.tuta  ear* 
smd  he  saw  en  the  front  window  of  its  promise*  the  sign  "ttut* 
genoy**     There   *u«  evidence,  also,  that  Ju»t  prior  to  September  1, 
1927,  by  virtue  of  bankruptcy  proceeding*  eometemeed  against  the 
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frie  Co.,  lte  ouslnesa  was  oloeed  one  its  property  «M!  assets  were 
sold. 

On  the  issue  of  feet  ae  to  whether*  at  the  nest lag  had 
in  the  office  of   the     tut*  Co.,  on  kmrch  23,  192f,  between  the 
of floors  of  that  company,  and  John* en  and  La  Porte  repreaentiag  the 
Trio  Co.,  and  when  Johnson  signed  tho  mortgage  on  the  ear,  a  cen- 
tenporaaeotte  verbal  agreement  was  mice,  .giving  permission  to  tho 
Trio  Co*  to  soil  the.  ear  aetei  that  tune  lag  tho  mortgage,  tho  evidence 
waa  conflicting.     Johnson  testified*  *Mr.  O*l?o»n«ll  ss&id  for  no  to 
aell  the  oar*  the  demonstrator*  within  sixty  days  I  by  the  demon- 
str^tor  I  mean  the  ear  covered  by  the  mortgage!  It  was  a  brand  new 
ear  when  *e  got  Itf  *  *  it  waa  the  sane  oar  that  was  subsequently 
seld  to  3)» •  Kuberi  *  *  Mr.  0*1  onaell  further  aaid  tlv,  t  fcy  using  It 
for  demonstrating  purposes  it  would  depreciate  that  much  moref  *  * 
Mr*  o'ponnell  further  said  taut  If  the  oar  was  sold  the  money-  re- 
ceived on  it  should  he  paid  la  and  then  wo  could  purchase  another 
oar  on  the  same  plan  and  giro  a  mortgage  far  that}  *  *  Mr«  La  Porte 
&ad  Mr*  Peterson  were  present  at  t*i  t  eeiivers&tien*w     La  Perte'o 
testimony  corroborated   fesmt  of  Johnson  as  to  the  making  of  sueh  a 
verbal  agreement  at  that  time.       the  substance  of  O'jDeanell'e  and 
Petersen's  testimony  was  that  no  such  verbal  agreement  was  made,     on 
tho  issue  as  to  whether,  when  Johnson  signed  the  mortgage,  he  In 
fact  thou  or  thereafter  actually  acknowledged  the  power  of  attorney 
before  the  notary  public  §  ®»e  £•  Sereteia,  for  i'er.ry  He  Horet  aa 
his  attorney  in  fact  to  appear  before  the  cleric  of  tho  municipal 
court  and  acknowledge  it  In  hie  stead,  the  evidence  also  wan  ecu* 
flic  ting.      Johnson  testified  1     "the  document  bears  my  signature 
on  the  front  side  of  it,  and  la  two  places  on  the  reverse  side! 
when  I  signed  my  name  In  these  two  places  there  was  no  typewriting 
on  the  reverse  sidof  there  was  nothing  there  other  than  the  printed 
matter!  *  *    La  Forte,  G*Peanell  and  Peterson  were  preaeat!  *  * 
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no  wonan  www  pre e wit |  *   *  no  person  named  Sac  1*  Gkr  stela  was 
present**     La     ort«*s  tewtiaony  was  to  the  «®ne  effect*     amA  the 
counter  testimony  of  0* i  onnell  and  Peterson  that  Johnson  did 
acknowledge  the  instrument  b'foro  sold  P*ao  S«  (ierstein,  who  woo 
Ccrf*e  secretary ♦  was  net  convincing  or  satisfactory*         he  woe 
not  called  as  a  witness,  although  present  in  court  during  the  trial* 

The  main  contention  of  counsel  for  defendant  ie  that  the 
verdict  on  these  two  io/ttdg  is  manifestly  agsinst  the  weight  of  the 
evidence*     vo  cannot  agro*  *ith  the  contention* 

And  wo  do  not  think  tfc*t  the  vorelot  is  >f  tiaf  to  l«w* 
nils  it  ie  well  settled   in  this  <  tate  th&t  a  chattel  mortgage  , 
"executed »  acknowledged  end  filed  for  record  ns  the  statute  requires* 
is  notice  to  all  the  "sortd*   (Jensen  v*     ilcox  Lumfrer  Co*,  295  ill* 
294,  29»|     Khrlich  v*  Chappie*  311  id*  46? ■  409}  I  still,  it  is  equally 
veil  settled  that*  "if  not  executed,  Acknowledged  and  recorded  as 
provided  oy  statute,  a  chattel  mortgage  is  invalid  as  to  those  not 
parties  or  privies  to  it.*      (g-imhall  Co*  v»  Polakoo,  268   111*   >44, 
548,  and  oases  cited*)     The  opinion  in  this  ^olsJkoy  case  vac  rendered 
prior  to  the  passnge  of  the  smendmnat*  of  1915  and  1625  to  section  2 
of  the     ct  *in  relation  to  aortgages  of  real  and  personal  property,* 
and  was  predicated  on  the  fact  thnt  there  was  then  no  provision  in 
the  statute  authorising  the  sejotowledgneat  of  a  chattel  Mortgage  to 
ho  nads  under  power  of     ttoraey.     In  the  ©*ee  of  Cash  Kogiateg  So*  v* 
Kiley  advertising     vston*  329  111*  403,  decided  since  the  passage  of 
said  amendments,  it  is  said  (p*  40?)*     "unlooe  such  chattel  Mortgage 
is  executed  and  acknowledged  in  strict  eonplianoo  with  the  statute  it 
is  void  as  to  third  persons  even  though  they  nay  have  notice  of  the 
existence  of  it**     By  the  present  sect lorn  2  of  the     ct,  which  was 
in  force  %hen  the  Mortgage  in  question  was  sign*.*'  1m  i^rch,  192?, 
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(Cabin's     *»t.  192T,  ohap*  95,  pp.  1705*6),  It  is  provide*  that 
"such  acknowledgment  may  be  made  either  by  the  mortgagor  or  a  person 
duly  authorised  by  said  mortgagor  to  net  as  his  attorney  in  fact*" 
Then  follows  a  form  of  the  Instrument  authorising  suoh  acknowledgment 
to  ho  made  by  an  attorney  la  fact,  and   the  lorn  of  the  oertlfioato 
of  the  off leer  to  the  acknowledgment  by  the  mortgager  of  suoh 
instrument  |  and  It  Is  further  provider    that  *eaid  Instrument, 
author ising  the  acknowledgment  by  attorney  In  fact  as  heroin  specified, 
shall  be  signed  by  the  mortgagor  and  shall  be  acknowledged  before  any 
officer  authorised  to  take  acknowledgments  of  deeds.-     In  g*J  owell 
*•     towcrt,  33  ill*  338,  a  chattel  mortgage  was  introduced  in  evi- 
dense  which  purported  to  show  an  it*   face  thr  t  it  had  been  acknowledged 
lay  the  mortgagor  before  a  certain  Justice  of  the  peace,  but  there 
van  evidence  showing  that  such  was  not  the  fact*    the  Court,  in 
affirming  the  judgment,  a* id  (p«  530}  i     *it  is  very  ele^r  that  the 
oertlfioato  of  acknowledgment  is  false*  and  that  the  statute  was 
not,  in  faot,  compiled  with  in  th  fc  regard*         bother  notice  van 
conveyed  to  p< ;■*  ties  as  well  by  the  instrument,  as  thus  executed,  as 
it  would  have  boon  had  the  law  been  faithfully  observed,  is  not  for 
us  to  inquire*       ■  between  the  part lee.  It  was  valid  without  any 
acknowledgment  *  but*  without  the  acknowledgment  it  has  no  effect 
upon  the  rights  of  third  parties  acting  in  good  faith**     m  *** 
present  ease,  under  the  conflicting  testimony  and  the  circumstances 
in  evidence   surrounding  the  transaction,  «a  think  th?  t  it  was  for 
the  jury  to  say  whether  the  mortgage  was  in  faot  acknowledged  by 

Johnson* 

nd  we  think  it  was  also  for  the  Jury  to  say,  under  all 
the  facts  end  circumstances  in  evidence,  whether,  at  the  time  Johnson 
signed  the  mortgage  and  before  the  .tuts  Co,  assigned  it  to  defendant 
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therc  waa  a  ▼erbal  agreement  catered  lute  betwesa  tb>      tuts  Co. 
wad  Johnson  or  Um  Trio  C*.»   to  Uw  effect  that,  not  nit  he  landing 
the  mortgage*   the  Trie  UN  might  ««U   the  «rr  ia  -uasUon.      .uch 
an  agreement,  if  then  mart*,  rendered   the  mortgage  void  ©wen  *e 
against  defendant,  tb»   aubeeciueut  assignee  of  the  isortgage  from 
the  stats  c«„  wx  aj.ao  a*  te  plaintiff  ,  who  purchased  the  ear  of 
the  Trio  Co*   in  goo*5  faith  sad  for  value.     (Anderson  »,    suth  Chicago 
Browjnfl  gft*i  1*5  m.  213|     BnH  ▼.  Mrvnard.  116  haeo.  3Sa*  Kttachle 
▼•  «srrif  131  111.  S«7i     Darning  v.  loaf,  to  111.  *7«.)       in  ti» 
ndersoa  ease  It  is  decided  ia  aufeatanee  thst  the  purchaser  of 
mortgagee  chattels,  on  ori*  ing  replevin  against  the  assignee  of  the 
mortgage ,  who  toos  peaaeesiea  of  the  property  claiming  a  breach  by 
roaooa  of  the   sale*  way  chew  that  the  original  mortgagee,  before  ho 
assigned  the  mortgage,  gar*  Mo  verbal  consent  ta  the  Ml*«     The 
Court,  ia  thnt  ease,  e»4d  (p.  £16) t     "It  ia  well  aottied  the  admiasiona 
of  the   afirtignor  and  holder  of  &  non-assignable  instrument,  made  before 
the  assignment  and  against  the  interest  of   the  then  holder  ant  owner 
of  the  ohoae  is  action,  &re  admissible  is  evidence  agsisst  the 
aealgnee.*       Man  the  Court  again  said  (p.  213)  t     *.*nd  wo  think  there 
ia  eubatnntial  cen<?urr«ae«  of  judicial  decision  npca  the  proposition 
that  «n  oral  assent  of  a  Mortgagee  to  the  tail  of  the  property  ie 
alwaye  aw  liable  to  the  pmreheser  under  euch  statutes.*     In  th«  frratt 
case,  it  la  decided  that.  If  the  mortgagee  of  a  chattel  orally 
author iaoe  the  mortgagor  to  sell  it,  a  aolo  by  the  latter  passaa  the 
title  to  a  purchaser  ta  food  faith,       la  the  Huachla  ease  it  la 
decider   that,  if  any  arrsngansat  la  made,  express  or  implied,  by 
which  the  mortgager  ie  allowed  to  continue  the  eo>.le  of  the  goods  for 
hi*  benefit »  the  mortgage  will  be  invalid  as  against  an  attachment 
or  execution  creditor.     In  the  p^r'Hf  •**•  At  *•  6««*d«d  thrt,  if 
the  mortgagee  ooon  after  its  execution  gives  written  peraleelon  to 
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the  aortgagor  to  mil   that  geode  in  the  uau&l  courts*  of  hi*  busfcaeae, 
hut   to  hold   the  proceeds  o»  agent  for  tt.|»9  and  oueh  anion  axo  a»def 
It  will  render  the  aoHgago  void  uo  to  bgnn_j£|jgf.  or«saitorit  and 

fiinliwm 

iid  Hi  do  »ot  &hlnfc  ttaet  the  trial  oeuru  ceaipltted 
reversible  error  la  ruling*  a©  to  the  Rd»ia®tbillt,y  of  certain  *▼!- 
donee*  **  uxgod»  or  in  she  giving  of  aaatleor  Inwtrttotlon  offered 
by  plaintiff ,  complained  of*     Sfor  do  m  think  that  th«   nrguaeat  of 
plaintiff's  attorney  to  the  4»ry  one  M  nreJud*oi«£  to  d«foad«Kt 
&•  -wewrraate  a  rtfti-ial  of  the  Juri#»«nt< 

Our  conclusion  io  th&t  the  Judgnoat  of  th«  circuit  oourt 
ahottld  bo  nffiaoed  and  it  lo  oo  ordered* 
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AB£  1.  V&IhiMAM  and 

AXJSX  TOIKi>MAHt  doing  ttuotnesa 

as  Friedman  Brother*, 

MR.  »g;>xriro  jit*  i.e.-  arx&iet  i  aj  t«k  OFiaxoir  of  ths  co«*?* 


on  June  15,  1927,  plaintiff  canoed  a  Judgment  hy  com- 
f sa»  ion  to  be  entered  upon  a  lee.ee  against  d<  ;fend«nts.     The  Judg- 
ment was  for  $7»il8,  -  #76*)-..:  for  rest  for  19  laonths  fress  September, 
i»£5»  to  Knreh,  1927,  inolupiTo,  nt  l'40  ■  per  uenth,  end  1*28  fear 
attorney's  fees*     On  Seveasher  7,  19S7,  the  court  opened  the  judg- 
ment ana  tfefend&nts  wore  allowed  to  file  an  affidavit  of  uerlte, 
the  Judgueat  to  stand  as  security,     no sequent ly  plaintiff  filed 
a  lengthy  reply  clai»in&  a  femsr  adjudleitien,  or  estoppel  hy 
werdiet,  as  to  the  matters  of  defense   set  up  in   the  affidavit* 
A  trial  was  had  toefore  ■  jury*  resulting  in  a  v«r<3iet  finding  the 
leaues  against  plaintiff*  and  on  March  9,  1923,  following  the 
verdlet,  the  court  adjudged   that  said  confessed  Judgment  of  $7828 
he  vacated,   that  plaintiff  take  nothing  hy  the  suit  and  that 
if  f«nd&nte  recover  their  costs.     Thin  appeal  followed* 

The  lease  was  signed  hy  the  parti*©  on  way  17,  1&25* 
By  it  plaintiff,  as  lessor »  dealeed  certain  land,  situated  at  the 
southeast  comer  of  Lokealde  place  and  Clarendon  avenue,     hie  .;:e, 
to  defendants,  as  Iseseee,   to  he  used  for  an  automohlle  service 
station,  for  the  period  ©f  10  years,  freer*  Jun*  1,  1925,  to  nay  31, 
1935,  at  a  nonlhly  rental  of  140   ,  payfele  on  th«   first  dsy  of 
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each  month  la  advance*  The  loesses  ( defendants)  agreed  at  their 
own  expense  to  erect  and  maintain  on  the  land  all  the  build  Sag* » 
pumps*  tanks  *  and  equipment  necessary  or  convenient,  for  the  oon- 
Quoting  of  the  business*  and  to  obtain  the  neoests  ry  permits  for 
the  erection  ef  all  improvements*  and  for  the  operation  of  the  servloe 
station*  It  «m»  further  agreed  that  *  should  eoSe  lessees  I  defendants) 
ho  unable  to  secure  any  necessary  license *  permit  or  consent  for 
the  cone trust Ion  of  suoh  station  for  the  conduct  of  the  business* 
as  aforesaid*  then  this  lease  to  be  veld*  and  all  payment s  made 
hereunder  shall  be  at  ease  returned  to  the  lessees  upon  demand** 

la  defendants*  affidavit  of  merits  they  set  forth  three 
defenses  to  the  judgment  (1)  that  the  lease  was  entered  into  without 
any  good  or  valuable  consideration |  (2)  that  their  signing  ef  it 
wan  fraudulently  obtained  by  plaintiff}  and  (S)  that  under  one  of 
its  provisions  the  lease  booaaw  void*  Plaintiff  in  his  reply 
alleged  certain  facts  concerning  tee  prior  suits  between  the  parties* 
which  were  consolidated  and  tried  together  la  the  Municipal  court 
of  Chlenge*  and  in  which  a  certain  judgment  was  entered*  and  con- 
tended that*  because  ef  these  facts*  said  jucgmeat  and  the  record 
of  said  suite*  defendants'  said  defense**  in  the  present  action  were 
of  no  avail  to  them  because  of  the  doctrine  of  former  adjudication 
or   estoppel  by  verdict*   On  the  trial  defendants  introduced  evi- 
dence tending  to  support  said  defeases*  Plaintiff  did  not  present 
any  opposing  evidence  on  the  merits*  but,  upon  introducing  the  plead- 
ings* record  and  bill  of  exceptions  of  said  former  suite*  rolled 
solely  upon  them  as  sustaining  his  content  ion  of  former  adjudication* 
etc* 

It  appears  from  the  evidence  introduced  by  the  Friedman* 
in  the  pressnt  action  that  the  lease  in  question  was  negotiated 
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by  on*  -'elnberger  of  Michael  Flicht  &  B»e«  brektte  for  th*  leneer 
(Klafter)i  that  a  few  day*  prior  to  its  execution  the  Friedman* 
paid   U     t inhere**   the  ewm  of  $800  for  tare*  bow t ho*   rent*  via. 
the  months  of  June,  Jul/  and  Jtugmot »  1925.  and  obtained  free*  B^i* 
brofeere  a  receipt  therefor  $  that  $*ihberg*r  r«pre»*itt<?e  to  then  that 
if  they  nign«d   the  1****  they  would  not  hare  to  get  any  permit*  or 
frontage  consents,  because  fclafter  had  already  obtained   the*  and  that 
all  they  would  have  to  do  would  he  to  algn  the  lease «  pay  to  Klafter 
the  coflt  of  the  permit  already  obtained  toy  aim»  and  proceed  with  the 
erection  of  tbo  buildings*  ete«?  Meat  re  lying  upon  theeo  representa- 
tion** ao  veil  ae  stall  i,r  oaea  ande  by  Klafter  himself  c  they  made 
the  payment  of  1800  to  said  hyaksr*  and  signed  the  le**e,  end  aloo 
paid  Kl*ft*r  f 211. 25  for  a  certain  permit  which  he  already  had,  and 
also  paid  the  additional  eum  of  $tl  for  an  extension  or  renewal 
thereof  f  that  upon  investigation  the  Friedmans  ascertained  that  eaid 
representations  wore  act  tract  that  the  permit,  for  »hieh  ;SU»W 
wan  paid  to  Klafter,  did  not  oarer  the  entire  premieee  hut  only  a 
portion  thereof j  that  after  conferences  with  the  proper  official* 
it  was  aoeertainod  that  the  ^riedmans  wore  unable  to  obtain  the 
neeceeary  permit*  for   the-  erection  of  the  building* •   etc,  without 
obtaining  additional  frontage  consent*!  that  thereupon  the  ftrledmna* 
decided*  because  of  the  situation  and  the  provisions  oi   the  lea** 
and  aaid  misrepresentations,  not  to  take  peeses&ion  of  the  premises* 
that  th*y  newer  did  so,  hut  leaa*d  other  premises  in  another  locality 
which  thoy  haw*  since  occupied  in  their  said  business  of  running  an 
automobile  eerrlee  station!  that  on     u&ust  28 ,  1925,  they  brought 
euit  against  Klafter  in  the  municipal  court  of  Chisago,  to  recover 
back  from  him  the  »um  of     8-     (a*  paid  wM  broker*),  the  $211*88 
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(a©  paid  to  Klafter)  and  the  $22  (ee  paid  for  the  extenaien  «r 
renewal  of  said  permit )|  aad  that  oa  August  31  ,  192S   (two  day* 
thereafter)  Kief  tor  eaased  a  Jttf&seat  by  canf  eeaioa  to  ho  catered 
la  the  same  oourt  against  the  yriedmans  oa  the  lease  for  the  sum 
of  $4a0  •  ?40    for  reat  claimed   to  he  due  for  the  month  of     ugast. 
1925,  and  $50  attorney's  fees*     This  judgment  by  confession  subss~ 
quently  »as  opened  aad  froth  of  the  auito  were  pat  at  io«ao  by  the 
filing  of  affidavits  of  merits*     Subsequently  ta#&e  salts  were 
consolidated  and  were  tried  together  hy  the  oourt  with*  ut  a  Jury, 
reoaltiag  in  a  finding  and  Judgment  la  favor  of  the  ifriedmsns  for 
1211.2a,  from  skich  jw gsaent  Klaftor  prayed  bat  did  aot  perfect 
aa  appeal* 

Tree  the  record  of  the  consolidated  salts,  including  the 
bill  of  except lona,  introduced  la  evidence  ay   Klafter  in  the 
preaeat  suit*  It  appears  th*t  Klafter  la  hie  affidavit  of  merits 
to  the  rrledmana*   claims  set  forth  the  following  defeases*     (1) 
that  the  rrloamaas  eoulc   and  did  secure  the  nsoeesary  license  or  ■ 
permit  for  the  cons trust ion  of  the  ecrviee  statltJM   (8)  that  they 
are  indebted  to  the  defend  eat  ia  the  earn  of  1450,  he  lag  the  amount 
of  a  judgment  readared  in  favor  of  defter  against  themf   (3)  that 
the  court  is  without  Jurisdiction  of  the  subject  matter  of  the 
Friedman*'   cl«ia>   (4)  that  the  Friedmaao  breached  the  lease  and 
repeatedly  stated  that  they  would  aot  proceed    thereunder,  and  heme* 
they  are  not  entitled  to  maintain  their  aetiani   (•)  that  Slafter 
dealee  that  ho  made  &ay  misrepresent- t leas,  or  mast  ho  fraudulently 
obtaiaed  amy  money  from  thx    friedmaas»  or  that  ho  concealed  amy 
facts  from  themf  and  (d)  that  ho  is  not  iadebted  to  them  ia  say  saa 
whatsoever*     It  ales  appears  that  after  all  the  evldomeo  had  boea 
heard  ia  the  consolidated  suite >   the  following  occurred * 
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*tm  CGOKT*    »ow*  aa  to  this  lease*  X  nit  flOin®  to  find 

thftt  there  is  nothing  due  for     uguot*     4©  to  the  Implied 

warranty ,  I  am  £eiag  to  finti  for  the  plaintiffs  Uho 

medmmnm) «     How  much  la  it? 

IBS.  AHR>  (Attorney  for  the  tfriedmano  )i  $211.25. 

THE  COURT  i     Klafter  ▼  *  madman**     You  are  suing  for 

one  month1*  rent? 

MR.  i:CQUHK     (   t!,or«^  for  Klafter)*     Toa* 

tm  GODlif »    Finding  ia  for  the  defendants  (in*  Friedman*)* 

■nd  aa  to  the  other  finding*  it  ia  for  the  plaintiff  a  Uhe 

Frladnana)  for  $2*l*2n«     Tour  motion*  (addressing  Mr*     celnik) 

far  a  new  trial  awl  in  arreat  of  jucgmunt  are  overruled*  *  * 

Judgment*  on  the  finding* •     *  *  • 

SSL  ■eflbSXKl     I  would  like  to  a*k  the  oourt  for1  a  special 

finding  ©»  that  for  tha  reason  that  your  honor  ia  finding  that 

the  rant  for  August  is  pais  fcy  thio  receipt? 

TH  Yes* 

MR*  3G0LKZKI     |Xli»!>-ja3^,l^^«JlmJfeLth«  Xoaoo  wa» 

torttAnat*dT       *  ■       One  of  the  ia«u*«»  you  ace*  *  wo  rnnwe  a 

loaae  hero  that  ia  still  .in  force  ana  off cot*  aa  a  nattor  of 

fact* 

TKS  eotmfl     IfelOiJatfcJnUlap^lMgt*     *•*  •**  ***»*'-  *•*  a 

cert a in  amount  of  rent*       a  to  whether  or  not  the  lomao  ia 

terminated 9  that  la,,  f  or.tajjfttML 


MR,  SCaLBXX!""'¥eu  arc  deciding  that  in  the  other  emse* 

TES  OOWJTl     why? 

MR,  sc$X»HXKi     'ten  you  fine  we  at*  entitled  to  hoop  the  $tO0« 

MR*  aJMBal     The  legal  fact  will  take  care     f   it^lf* 

MB*  BG0&3XXI    Tour  Honor  hold  a  tnat  the  vomt  for  the  month 

of  .".uguatt  19*3*  *  and^r  that  receipt*  «n»  paid* 

THE  CuURTi     Yoa. 

Mm  gCOUiXKft     All  right*     <\m»  therefore*  the  finding  lo  for 

the  defendants*  Friedman  Brothers*  on  that  i  satin** 

As  we  understand  the  malm  eon  tent ion  of  counsel  for  Klafter* 
relied  upon  for  a  reversal  of  tha  judgment  appeal**    from,  it  is 
in  substance  that»  because  the  oourt  in  said  consolidated  suits  did 
not  allow  the  yriednana  to  recover  hash  said  $800.  which  they  had 
sued  for  aa  well  aa  for  other  moraeye,  the  lease  wae  in  effeot 
adjudicated  I*  he  a  valid  one  and  not  terminated*  and  tint*  Uenne* 
the  judgment  entered  hy  oonfee  ion  in  fawor  of  Klafter  on  eaid  lea®* 
against  the  Friedman* t  for  IS  mow  the    rent  at  1400  per  month*  should 
ho  allowed  to  stand*     It  is  our  opinion  th  t»  und«r  the  evidence  and 
the  law*  there  is  no  merit  in  the  contention.       In  none  of  the  plead- 
ings in  the  former  suits  was  the  issme  presented  whether  the  leas* 
was  void*  terminated*  or  in  full  force  and  effeot.       indeed*  it 
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appears  that  during   the  trial  of  said  suite  tan  court  stated   that 

euch  an  issue  was  ael   therein  involved*     Thar*  me  no  specific 

find  las  aade  upon  such  an  issue*  and  there  ware  other  dlatlaot 

laanaa  of  foot  presented  for  decision.     In  Pammml  v*  Immmfen  Llffilfr 

^77, 
Q^ti  306  Hl^rftgSt  it  la  oaldt     "It  4a  absolutely  accessary  In  order 

th%.t  a  foner  Judgment  should  opartvta  as  an  estoppel  by  vordiet  thai 
thara  shall  have  been  a  finning  of  a  specific  faet  in  each  forma* 
Judgment  or  record  that  in  material  and  controlling  in  that  ease 
and  alae  material  and  controlling  in  the  ponding  oaaa*     It  must 
also  conclusively  appear  that  the  ant tor  Of  faet  wan  no  In  laattO 
that  it  was  necessarily  determined  by  the  court  rendering  the  judg- 
ment interposed  aa  a  bar  by  reason  of  such  estoppel*     If  there  in 
any  uncertainty  on  this  point  by  ruaaem  of  the  fact  that  more  than 
one  distinct  issue  of  fact  la  presented  to  the  court*  the  ontoppol 
will  not  be  applied •  and  for  the  reason  that  the  c^urt  nay  have 
decided  it  upon  one  of  the  other  lasting  of  f&et»u      {;-ee,  a  lac  Hoffman 
t«  Woffm***  33©  id*  413,  4l*|   yeonle  v,  harjfc,  *"  le»  **•  4*®*> 
Ami  wo  do  not  think  that  the  court  erred  la  restricting  the  argument 
of  Haftar'a  attorney  to  the  jury  to  tho  extent  it  was  restricted, 
or  la  refusing  to  eater  Judgment  in  Klafter**  favor  aon,  ob ojtamin 

aWmnntmmnVl  •*  iamtammmmt 

?  lad  lag  ao  reversible  error  la  tho  record  the  Judgment  of 
tho  Municipal  Court  is  affirmed* 

camion  and  Barnes,  JJ»,  eoaeur* 


awtt  ******  *  «♦•?*  «u    i 

y 

tmJM 

•■ 

«?#£    VMM    » 

If*  »fti 

iJ*tft**4**i  mm   .1    *■*-.♦* 


. 

NQ 

• 

WM    1 

- 

■ 

,   -.:    v* 

MM    . 

.    ,   . 


•  «f  u%  ut$  **  -war..  '  ;#J3i  't«T 

£X  ml  matmUil  t*J«*  #|  ******  *|  «« 


||  MMMjAtft      •-' 


aid  .** 


• 


■MM  if     MJ   *\s>Ja 


32*63 

JMW.-iYLV'JU*  RafciMAS  CO 

a  ccrpor    Uon,    \ 

Ap^clian 

*. 

x*  I.  Q», 


50  I.A.  i>54 

APPEAL  TOOK  MJ*ICI/'A1 
COL'-  :ilC  00. 


h 


MR.   WULBUMQ  JU  71  I  IV 


In   ".prili   1824,   rr*»i  Jcneon,    :?lorl<ia.  iaftNtafct  ahippad 
to  hin« « If  ae  conslgaaa  at  8tkit&j$««   Illinois*   88  boxes  of  grape 
fruit*      PXaiattff  aaa  the  d*li?«xins  carrier*       hen  the  ehipraont 
arrived   it  notified  defeadoat  at  hie  Qfeltafl*  homo  of  that  fact, 
aad   that  the  freight  ch  rg*e  were  tftatltiU     H*   seat  aa  agent,  aa 
oxprestsjBan,   to  piaintif.:*©    ■      i   ht   hous&   so  gar.   the  sVhijmnnt  and 
pay  she  HJHiTfiat  and  on  .say  10,   1934,  plaintiff »  upon  ouoh  payannt, 
deiivoreri    Mm  fruit   to  the   expre  g.-saaa»  and  the  latter  conveyed  it   ia 
hia  *ngon   to  itfiBfiMaV  §  haae .     <.  ubtequontly  plaintiff  notified 
defendant   that  tho  proper  charge  oa   the  ohlpaent*    in  accordance 
with  the  lavfall  tariffs*  oto»,  tat  $47,  and   Utai   thar©  naa  a  balanot 
dae   to  it  of       |»fl  i  e&  did  net  rsake  payment  aad  plaintiff 

coK4ji.«nce<l    the  proton!  notion   &©  r««over  thie  balance*       uheequsntly 
dofen«t.ai-it  file  a  aa  a»en<i^r    jutta— Hi   of   set-off,  tlfffhftlfl   dtt&agot 
in  the  mm  of  $4d«?3»  bttaatt  on©  02    lai  tonta  atr©  aits  lag »  afcaa 
doliv  ry  of  laa  tJUpaaat  ami  aUtti  aai  taatra  •raaatd'  it  Orakoa  tad 
the  fruit   therein  damaged   to  the  extent   of  about  tatte  tor  box.     ?© 
thie  ©lain  of   set-off  plaiatiff  filed  an  affidavit  of  atritl,  donying 
that  defend  -sat  had  suffered  say  daaago»  etc* 


attfti 
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lt>  ?ebru<-ry,    .  -acre  wne  &  trial  before   the  court 

without  a  Jury,  dtwring  which       I    n     n>  ti   61b*  t  plaintiff 

wae  entitled  to  recover   tae  balance  of  *3»,?0  for  freight  eh&rgea. 
Therefore,   the  only   iseue   to  be  avoided  was  whether  the  fruit  had 
been  damaged  curing  transit,  etc*     un  this  leaue  defendant  and   the 
expressman  gar©  testimony  tending   to  0  us  fee.  in  defendant '«  elnim, 
and  one  McSanara,  a  cl*rk  in  plaintiff  *»  f;  eight  house  in  uhlcmga, 
gave  contrary  testimony,  and   plaintiff  also  introduced  certain 
documentary  evi'ienoe.      'he  court  toitxtA  in  favor  of  defendant  for 
the  full   amount  of  hl»  clnisn  of   ec-t-off ,   (46»?S,   and,  deducting 
therefrom  tha  l«3*7Q,  for  balance  of  freight   charge*  admitted   to 
be  due,  assessed  tfefSMsaJSe*  e  damages  at  the  n<at  sum  of  $SS*9S# 
and  entered   Judgment  againat  piainti*f  on  the  finding*     This  appeal 
followed • 

r':cticn.lly   the  only  eontention  mado  by  plaintiff's 
counsel  is   tiu».t,  M  to   kftn   issue  raised  07  d*£ejg»«A»?s.  nmaHrff  and 
plaintiff  •fa  affidavit  of  MNrltSt   Uw   ;:'in4in&  1©  not  aust^lned  by 
a  preponderance   of    ih*  evidene*.     '  e   cannot  agree  with  the  contention* 

hile   the  testimony  of    the  opposing  *itnoe&e*  waa,   in  eome  essential 
particulars,    in  direct   conflict,  M   cannot   say   th^t  the   iinciag  in 
not  sufficiently  amcU-ined  by  the  evi***neo.     A*««f«la§£yi   the  Judg- 
ment of   the  Municipal  court  will   oe  affirmed. 
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Id*  JltaTXCB  BAttOEfi  i&LIYK&KD  TJ&  OPZKZ01  ©^  IW  COOkT* 


Ob  tale  appeal  plaintiff  seeks  rawsrsal  of  a  jutigmeat 
for  defendant  la  a  personal  Injury  suit*  predicated  on  the  ®laia 
that  defendant  negligently  caused  a  street  ear  on  *<hieh  she  was 
a  passenger  to  be  started  aad  aewed  while  she  wan  attempting  to 
alight  therefrom*  after  the  ear  had  eoao  to  a  fall  »top» 

Ao  to  whether  plaintiff  attempted  to  get  off  of  th» 

ear  before  it  owe*  to  a  ©top  at  the  street  where  ehe  undertook 

to  alight,  aad  whether  the  ear  etopped  agaja  within  a  fe*  feett 

and  whether  a  wltaoao  who  testified  la  her  behalf  aad  elalaod  to 

hare  witnessed  the  accident  got  off  the  ear  st  the  same  place* 

aad  ae  to  the  number  of  pereoaa  oa  the  tm.jc  platform  of  the  oar 

froa  which  ehe  alighted  when  the  oar  stopped*  there  wae 

contradictory  evl&eaee*     Instruct ioa  14*  glvea  at  the  request  of 

defendant*  reade  ao  follewei 

"The  court  instructs  yea  that  if  you  beliere  froa 
the  eridenee  th  t  aay  witness  has  wilfully  aad  knowingly 
sworn  falsely  to  aay  Material  el exeat  in  this  eaoot  or 
that  aay  witness  has  wilfully  aad  kneslagly  exaggerated 
ny  fact  or  eirouastaaee  material  to  the  Issues  in  the 
ease  for  the  purpose  of  dneeiwiag*  misleading  or  imposing  upon 
the  jury*  then  they  hare  a  right  to  reject  the  satire 
testimony  of  each  witness*  exojjj^t_ insofar. ..oa__SfiS£l 


|gJ^«iLJ3^g«3*«  wh^eft  you  he  11  eve,  or  by  facta,  sad 
circumstances  appearing  la  the  ease." 
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A  vary  similar  inn  traction*  inhere   titer*  was  a  sharp 
conflict  la  the  evidence  upon  a  like  issue  as  to  whether  a  party 
Attempted  te  leave  the  train  while  it  was  in  motion*  waa  gire-n  la 
U»  «*se  «f  fit  ft  **  ft^»f   |fc  **  K£to  ilO  IU.  44©.     IB  that 
ease  the  court  held  la  view  of  the  sharp  conflict  la  the  tv  id  once 
upon  each  a  material  is^ue  it  was  important  th&t  the  Jury  should 
haws  been  correctly  instructed  as  te  tha  rule  which  should  govern 
them  la  weighing  tha  evidence  of  tha  respective  wltnosses*  aad 
bald*  after  a  vary  fall  discussion*  that  the  effect  of   tha  words* 
*whieh  they  do  believe »w  won  to  elimla&te  from  the  consideration 
of  the  jury  the  evidence  of  any  witness*  if  aay  each  there  was* 
vho  had     llfully  sworn  falsely  upon  a  material  natter*  unless   the 
jury  believed  ouch  oth/.-r  jaawddBdax  <?videmoa  to  be  trao«      hile 
there  1«  a  slight  dlfferoaaa  between  the  two  las trust lone  la 
phraseology  it  Is  not  oaoh  ae  reader a  the  rule  Inapplicable  to  the 
ease  at  fear*       e  cannot  eonoar  with  the  eaatoatiaa  of  appall oe 
that  la  wlnw  of  the  eireumetaaooo  of  the  aaao  aad  the  mala  is  bus 
considered  by  the  Jury  the  instruction  aaa  harmless*     to  eay  that 
ao  witness  was  shown  to  hare  wilfully  aad  knowingly  sworn  falsely 
to  any  material  element  la  the  ea«e  la  begging  the  question,    that 
was  one  of  the  wary  facts  the  Jury  were  to  dctenuma*       It  was 
defendants*   theory  that  plaintiff  attempted  to  alight  before  the 
oar  e&ae  to  any  stop  at  the  street  in  ^aeetion  and  th«ir  evidence 
tended  so  to  prove*       Xt  was  plaintiff's  theory*  which  her  evidence 
tended  to  support *  that  aha  attempted  to  alight  after  it  o@me  to  a 
fall  stop*  aad  that  the  oar  was  started  up  and  Jerked  nor  to  the 
ground  while  she  was  attempting  to  alight *  and  stopped  again  within 
a  few  feet*     In  view  of  this  conflict  of  evidence  on  sbat  issue 
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the  rule  as  to  weighing  the  evidence  of  the  respective  witnesses 

should  have  been  accurately  «tetecU 

It  is  also  urged  that  instruction  1S#  gives  at  a  fiBdant't 

request*  w»s  erroneous.  It  told  the  juryi 

*If  you  bell  we  from  the  evidence  that  the 
plaintiff  got  off  or  attempted  to  got  off  the 
defend* Ate'  ear  o*f ore  it  had  cone  to  &  stop  and 
while  the  said  oar  was  still  in  wot  ion,  and  that 
aha  fell  and  was  injured  by  reason  thereof §  then 
you  are  instructed  that  the  plaintiff  cannot 
recover** 

In  view  o  the  contradictory  evidence  as  to  whether  there 
was  one  or  two  stops*  the  instruct  ion  was  calculated  to  mislead1 
the  jury.   But  whether  so  or  not*  the  judgment  should  be  reversed 
because  of  arret   in  giving  instruction  14* 

In  view  of  this  conclusion  it  is  unnecessary  to  consider 
other  assigned  errors,  one  of  which  is  tn&t  the  verdict  was 
manifestly  against  this  weight  of  the  evidence*   hile  *e  are  so 
disposed  to  think,  yet  for  the  reasons  stated  the  judgment  will 
be  reversed  and  the  oauss  remanded  for  a  now  trial. 

MVEKSSi/  Aftl;'  REXAlDSD*. 

Grid  ley*  ?*  J*,  and  oanlan,  J«,  concur* 
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B*  SH2FPKK  et  al.L. 
Appellants; 


TK£  BASK  OF  Mt-?lX0A, 
«  corporation,  et  al« 

Appelleee* 

V 

MB*  JUSTICE  BAKBB8  DlLZflBSJP  ?MJ  OPXBXOB  07  THK  COORT, 


APPKAL  FROM  CIRCUIT  COURT, 
COOK  COUBV  . 


Appellante  filed  a  bill  to  ««ieini  the  last  will  of 
Sarah  ?•  adsworth,  deceased,  alleging  that  the  twenty- second 
paragr&ph  thereof  ie  null  end  void  for  uncertainty,  end  no  rooting 
Improper  discretion  la  the  trustee*  named  In  the  will*  A  demurrer 
thereto  having  coon  sustained  the  sill  was  dismissed,  and  thlo 
appeal  followed* 

It  Is  recognised  that  thereby  the  court  held  the  bequest 
In  question  la  said  paragraph  was  valid  and  binding  smd  thr<t  the 
paragraph  le  enferelble  in  all  its  particulars* 

By   ouch  par': graph  the  testatrix  bequeathed  the  rest, 

residue  and  remainder  of  her  estate  to  trustees  in  trust  to  cell 

and  dispose  of,  excepting  therefrom  the  paintings  of  her  son, 

yrank  Russell  ad3worth,  and  directed  that  out  of  the  proeoedo 

the  trustees  purchase  a  painting  for  presentation  to  the  rt 

Institute  of  Chicago  as  a  memorial  to  her  said  son*  The  will 

then  prooeedo  to  direct  the  trustees, 

-to  exhibit,  donate,  giro,  loan  or  cell  said  paintings 
of  my  said  son  to  any  art  museum,  schools,  clubs,  or 
individuals  as  to  my  said  trusts  s  shall  seem  fit  and 
proper,  wholly  In  their  discretion,  and  to  use  the 
balance  remaining  of  said  trust  fund,  and  the  proeoedo 
of  say  of  said  pictures  which  may  bo  sold,  no  aforesaid, 
if  any,  for  the  purpose  of  so  exhibiting,  handling  and 
earing  for  said  paintings,  until  such  time  as  the  ease 
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shall  here  been  filially  disponed  of   in  the  discretion 
of  my  said  trustees*  and  if  thereafter  any  part  or 
portion  of  said  trust  fund  shall  still  remain  in  the 
hands  of  my  said  trust  see »  I  direct  that  with  the  son* 
ay  said  trustees  purchase  one  or  mors  paint iug»,  in 
their  discretion,  and  present  the  sane  to  euch  urt 

fMfVfftf  ffUffvUi  >y  cAjMl  «»  «y  »»*<*  trustees.  In  their 
discretion*  nay  select** 

It  is  the  phrase  we  hare  italicised  over  which  the  question  of 

eonstmotion  arises* 

Appellants  concede  that  if  the  phrase  means  only  art 
museums*  ar^  schools  or  ar£  clubs*  their  content  ion  is  groundless. 
But  they  contend  that  it  does  not  limit  the  trustees*  discretion 
to  SSi  institution*  and  enable*  then  to  present  the  paintings  to 
any  school  or  club  they  nay  eeleet* 

when  we  look  to  the  four  corners  of  the  will  and  especially 
to  the  entire  paragraph  in  question*  it  soenn  clear  that  it  was  the 
intention  of  the  testatrix  to  use  the  proceeds  from  the  sale  of  the 
paintings  of  her  son  to  advance  interest  in  the  art  of  painting* 
Her  son  was  evidently  an  artist*  or  patron  of  that  art*  and  she 
apparently  desired  to  turn  his  works  of  art  to  promote  the  art* 
For  that  purpose  his  paintings  were  exnrssoly  excepted  from  the 
residue  of  the  estate  with  directions  for  their  use  and  sale* 
While  the  trustees  might  donate*  loan  or  sell  then*  until  eold  they 
were  to  be  exhibited  or  eared  for  until  all  *ere  finally  disposed  of 
when  the  resulting  proceeds  •  together  «ith  any  balance  of  the  trust 
fund  provided  for  in  the  first  part  of  the  par-graph  *  wore  to  bo 
used  for  the  purchase  of  one  or  a  re  paintings  for  presentation  to 
any  one  of  eaid  institutions*     3ntil  such  purchase  the  temporary 
use  of  the  eon's  paintings  (or  proceeds  from  such  as  had  been  sold) 
was  for  purposes  designed  to  advance  an  interest  in  art*     It  was 
quite  in  keeping  with  that  intention  that  the  final  and  permanent 
use  of  the  trust  fund  should  bo  devoted  to  the  earns  end$  in  other 
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«ords*  that  the  art  work*  of  !»r  mm  should  ultimately  be  turned 
to  promote  the  art  of  which  he  was  evidently  a  devotee.     That 
»ueh  en  Intention  is  dUdosed  in  designating  *ert  museues"  ie  not 
questioned*     That  it  should  here  boon  abandoned  if  a  museum  was  not 
seleoted  is  hardly  consistent  with  the  entire  context  of  the  will. 
**  sot  only   think  that  it  accords  with  her  intention  but  does  no 
violence  to  grammatical  construction  to  hold  that  the  «ord  "art" 
was  intended  to  characterise  not  only  the  museums  hut  the  schools 
and  clubs  from  which  the  trustee*  were  to  select  the  donee* 

that  a  bequest  for  the  promotion  of  art  is  doomed  in  lae 
as  a  bequest  to  charity  ha&  frequently  been  held*     (monos.  v* 
HtlWrimlslI  MMJir  ftff *lh-  *»*  Ul.  4d2|  A^jr  v.  £om*£f  17  1«  I. 
2oo  (SI  Atl.  did) |  Eerron  v.  Stanton*  12a  ».  i.  3«  (ind.).)     If, 
therefore •  it  bo  re  sen&bly  discernible  that  It  was  the  intention 
of  the  testatrix  to  devote  the  proceeds  of  her  s*m*£  paintings 
finally  disposed  of  to  the  purchase  of  a  painting  or  paintings  to 
bo  presented  by  her  trustees  to  an  institution  for  the  charitable 
purpose  and  use  of  promoting  an  interest  is  art*  it  is  the  duty  of 
the  court  to  give  effect  to  that  intention  if  it  can  do  so  without 
violence  to  the  rules  of   construction.     (Kitcaeock  ▼.  S*ord_ef  .Hojft 
Kisslona*  259  111.  298  •  a*».)        While  the  phrase  in  question  may 
bo  loose*  it  ie  not  uncommon  grammatical  usage*       t  amy  rate  in 
vice  of  gift*  of  art  to  schools  and  clubs  for  educational  purposes* 
it  is  sot  strained  construction  %q  hold  that  the  underlying  purpooo 
of  the  testatrix  was  to  advanoo  interest  i»  th«    mt  of  painting* 

The  effort*  of  the  courts  of  this  State  hove  always 
boos  to  sustain  a  gift  for  charity  if  it  can  be  dose,  and  if  the 
trust  for  charity  is  euffieiently  certain  to  enable  the  courts. 
is  the  exercise  of  their  ordinary  chancery  powers*  to  carry  est 
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the  donor* e  charitable  intent  they  will  not  allow  tho  trust  to 

252  111*  243*)     A»  .aid   in  Hunt  ▼  .  Tpwlcr.  121  111.  Wi     "There 

is  to  bo  the  moot  liberal  construction  of   boo  doners  intention, 

la  support  of  a  eharlt*ble  donation.     Charitiee  hare  always 

received  a  wore  liberal  construction  than  the  %m  will  allow  In 

gifts  to  individuals.     2  story's  Sq.  Jar.  «««•  U«5.*       It  lo  aloo 

cold  la  arsnd_j&fc4rj^.£^^       ▼.  MM»  1?*  ill.  444 1 

"It  seeme  to  bo  an  established  rulo  of  interpretation 
that  tho  court  lo  bound   to  carry  a  gift  into  of foot  if  it 
can  ooo  a  general  charitable  intention  canal atent  with  tho 
rules  of  lav  even  if  the  articular  manner  indicated  by 
the  donor  ie  illegal  or  Impracticable* 

Considering  tno  favor     1th  which  the  courts  look  upon  gifts 

which  seek  to  promote  art,  ana   their  liberal  attitude  towards 

charitable  trusts,  and  tho  intent  of  the  testatrix  aa  diaeloaed  in 

other 
every^part  of  tho  paragraph  in  que »t lea  to  donate  tho  residue  of  her 

estate  to  the  ectvaneemeat  of  art»  wo  hava  little  (  oubt   that  it  was 

her  intention  to  convert  tho  remaining  part  of  the  trust  fund  into  n 

gift  of  a  painting  or  paint  Inge  to  eons  institution  assigned  to 

promote  an  Interest  In  ert  and  not  to  make  a  gift  for  n  mora  private 

or  non*oharltablo  purpose. 

In  tho  construct  ion  we  have  given  to  the  paragraph  there  lo 

no  uncertainty  cither  as  to  the  subject  amtter  of  the  trust  or  as  to 

tho  beneficiary.     It  was  said  lis  ,  clch  t.  Caldwell.  asid  HI.  4*S# 

"that  will  be  regarded  as  certain  which  may  bo  rendered  certain,  and 

certainty  la  secured  *here  tho  power  of  sel<  ction  or  appointment  lo 

vested  in  eomo  persons"  and  in  Bruce  ▼.  Maxwell*  311  111*  4?»i  "horo 

the  statute  of  43  Elisabeth  is  a  part  of  tho  las'    -  (ao  it  ie  in  this 

tato>  as  held  in  Welch  v.  Cahdwoll.  supra)  -     "tho  disposition  of 

tho  court  has  boon  to  permit  a  great  degree  of  uncertainty  ao  to  tho 
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XRBOR  TO  CIBC01T 

COURT,  COOK  COUVTY* 


«R*  JUSTICE  BatilB&  DSLZTBRK1'  THS  OPXVXOl  OF  TUX   COURT* 

The  action  below  wai  brought  by  defendant  la  error 
against  two  d«f endanto  t  Jacobs  and  Smilliea  to  recover  damages  for 


personal,  injuries  growing  omt  of  a  collision  of   their  two  ears  at 
a  a  treat  intersection*       there  woe  a  verdlnt  of  guilty  oe  to  Jacobs » 
and  a  word  lot  of  not  guilty  Ml  oft  -mlllie*    There  im  a  Judgment 
against   tho  former  on  the  verdict  for  fl8»v-     * 

The  declaration  oonoiotod  of  five  counts,  one  of  which, 
that  eh  rging  wanton  and  wilful  negligence*  was  withdrawn  at  tho 
close  of  tho  case*     In  each  count  was  tho  allegation  that  *by  and 
through  tho  concurrent  negligence  of  tho  said  defendants*  plain- 
tiff was  greatly  injured  •*         bile  the  Jsotion  for  a  new  trial  wmo 
under  advisement  plaintiff  was  given  leave,  over  objection  by 
defendant  Jacobs,  to  file  an  amendment  to  each  count  of  tho 
declaration  striking  out  the  word  * concurrent*  wherever  it  appeared* 
Jacobs  ask  for,  and  was  refused,  leave  to  demur  te  the  amended 
counts*  but  took  leave  to  file  pleas  thereto*     Mis  fourth  plea  was 
tho     tatute  of  Limitations*  based  on  the  theory  that  the  declaration 
as  amended  alleged  a  now  cause  of  action  and   the  statutory  limitation 
had  run*     A  demurrer  to  that  plea  was  sustained* 
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On  the  theory  that  the  amendment  ta»  improper  and  the 
ceee  went  to  the  Jury  on  the  original  declaration  it   Is  urged  that 
there  wee  a  t  rkMe  between  the  allegations  of  the  declaration 
one  the  verdict  in  that  the  chmsgo  of  concurrent  negligence  weald 
not  support  ft  verd let  against  one  defendant  only,  citing   >t»  foaU 
gclUvillo  antnurban  Co.  v.  Sparine.  KM  111.  App.  Sot,  where  it  eae 
said  there  could  he  no  concurrent  negligence  unlea.    both  defendants 
were  guilty*     But  in  the  ease  ot  hex  it  io  alleged  in  each  count 
that  hoth  defendants  wore  negligent  in  the  earticftiUr  reeaeot 
charged  therein*  and  because  of  *  their*  negligence  their  vehicles 
collided  with  each  other*  "as  a  result  of  which  the  plaintiff  now 
thrown  *  e  *  and  greatly  injured."  following  each  allegation  in  each 
count  is  the  averment  of  concurrent  negligence*     It  will  thus  ho 
seen  that  regardless  of  the  averment  of  concurrent  ae&ligence  there 
was  n  specific  allegation  ef  negligeneo  by  each  defendant 9  which 
under  well  established  rules  would  emrrsat  recovery  against  either 
or  hoth  defendants  *  according  to  the  evidence.      nd  it  le  not 
necessary  to  prove  all  of  the  material  alXegrtlomo  of  the  declaration 
if  enough  are  proven  to  mwho  out  o  oanse  of  emttmns  even  though  other 
averments  are  not  proved.     {£&&&**&&&•-&•  ▼•  £&!&»•  *2*  111. 
«4*|  »»srscj,  w.  L,ypn  fe  fleegfr,  843  111.  270.)        in  the  frifcfo  oase  each 
count  of  the  declaration  set  out  the  negligenoe  charged  against  each 
of  the  joint  defendants  and  alleged  the  injury  resulted   to  the  plain* 
tiff  *in  consequence  of  the  Joint  and  concert  e&relese  and  negligent 
conduct  of  the  defendants."     The  verdict  etood  against  only  one  of 
the  defendants.       In  the  ^lerson  oase  it  was  contended  that  the 
declaration  charged  the  proximate  cattee  was  the  eomhinec  and  con- 
current negligenoe  of  hoth  defendants*  and   that  %  verdict  again:  i 
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one  of  tlMn  only  was  equivalent  to  a  finding  that  the  charge  was 
not  proved*  la  both  oaeo*  It  was  hold  that  under  the  avexaeat  of 
joint  negligence  plaintiff  wae  not  beun4  to  prove  both  defendants 
guilty*  and  la  effect  that  where  there  is  a  oh^rge  of  acjligence 
by  each  defendant  and  tho  proof  stupor  to  the  charge  &»  to  one  of 
thorn  only  a  vsrtfict  against  hia  oil!  stand  notwithstanding  there 
nay  also  bo  a  charge  of  cento  ine*  and  concurrent  negligence*     Tho 

eases  of  JMaasssaasa  •»  flfaaasf  flasUl  ll  il'»  S**  Jil*  A»P»  58»  nssl 
flaxtrar  v*  --,*„.,?*     111c  U  u«i  23a  id*  lv5»  ore  to  the  sane  effect* 
Tho  latter  ot&ce  won  talton  by  certiorari  to  tho     upreao  Court*     Its 
opinion  therein  affirmed  the  view  of  this  court*     So  Judgneut  waa 
Temers&  thereon,  however*  because  while  ft  petition  for  rehearing 
was  ponding  the  writ  was  disniosed  en  notion  of  plaintiff  in  error* 

feel  Justified,  however*  in  referring  to  tho  opinion  as  indicating 
acre  explicitly  the  attitude  of  thai  court  on  this  ones*. ion*       on- 
sequent  ly  there  was  no  error g  as  elainod*  in  submitting  different 
feme  of  ward let  by  which  either  or  both  defendants  might  hare  boon 
found  guilty  or  not  guilty* 

Sut  under  both  foot  ion  ?  of  the     t*»tute  of    joendneats  sad 
Jeofails*  and   section  3$  of  the  Practice     ct,  tho  aaendaeuts  allowed 
to  tho  declare tioa  el  lain*  tin?   the  chnrgc  of  concurrent  negligence 
wore  proper  even  if  they  wore  not  necessary* 

la  in  tiff  In  <srrcr  urges  various  grounds  why  a  now  trial 
should  hare  been  grantodf  (1)  that  tho  verciiot  was  Manifestly  against 
the  weight  of  tho  evidence i   (2)  that  plaintiff  w?„>s  guilty  of  con- 
tributory negligencef   (3)   th&t  tho  word  lot  was  cocoons  two  and  tho 
result  of  pace ion  and  prejudice |   (4)   inpropor  reaarko  by  the  court 
and  improper  exaalnation  by  plaintiff* s  counsel*  and  (5)  that  thro 
was  reversions  error  in  the  court* o  rulinge* 
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the  accident  occurred  at  the  juncture  of   Jeuth  Park 
avenue  and  59th  street*  Chicago*     The  former  atreot  runs  north 
and  south*  and  lorn*  the  western  boundary  of  hashing ton  ^ark  at 
tha  place  where  the  aecident  occurred.     *rom  that  point  39th  street 
rune  west.     Plaintiff  «M  riding  in  a  oar  b?lofirin&  to  defendant 
Jaeobs  and  being  driven  saute  on     outh  rark  arenue  by  on*  Boath 
a  weniber  of  hie  family  er  household.     Jacobs  set  on  the  front  eeat 
with  the  driver,  and  plaintiff  on  the  seek  sent  with  Mrs*    ussoll, 
housekeeper  for  defendant  imA  referred  to  in  the  record  as  ore* 
Jacobs*       millie*e  oar  wane  frost  the  south  aaA  had  j^rtially  turned 
at  the  center  of  the  street  to  go  west  on  5©ta  street  when  the  cars 
collided*     the  evidence  tendeo  strongly  to  show  |  UUUtn's  oar 

had  reached  t>ae  intersection  end  has  .armsA  northwest erly  to  ge 
west  on  59th  street  when  plaint*!'***  oar  was  about,  %M  feet  north 
of  the  north  lino  of  69th  s treat |     that  the  sksttlle  oar  was  going 
slowly  at  lest   than  10  miles  an  honr|  teat  plaintiff's  car  was 
going  at  a  speed  of  2S  to  Sd  miles  an     our  before  it  reached  the 
intersection*  end  Increased  its  snood  to  on  stile*  at  or  just  Colore 
reaching  59th  street*  ewitesttly  to  pass  in  front  of    Willie's  oar 
whloh  was  then  at  or  near  the  center  of  the  intersection  one 
partially  turned  towards  *he  west*       inert*  was  sons  controrersy  as 
to  which  oar  struck  the  other*       &ut  we  think  it  luomterial  if 
defend  nt  Jacobs  was  chargeable  with  negligence*       s  a  result  of 
the  collision  the  left  front  wheel  of     aillie*s  ear  was  torn  off 
and  that  corner  of  his  car  damaged*  and   the  left  fende*  end  rear 
wheel  of  Jacobs'   ear  were  damaged.     3y  coming  in  contact  after  the 
collision  with  the  lamp-post  of  the  southwest  comer  of  the  inter- 
section* the  right  side  of  Jacobs*  ear  was  so  completely  demolished 
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as   to  indicate  tk*.t  the  our  was  driven  at  the  great  spsed  testified 
to  by  plaintiff  and  her  witnesses* 

Wo  doom  it  unnecessary  to  reviev  the  evidence  in  detail. 
For  if,  a*  wo   think*  the  jury  sight  reasonably  find  that  before 
Jacobs'   oar  entered  the  intersection  lie  driver  could  see  from  the 
approach  and  position  of    mlllie's  «%r  it  u'ould  be  d  ngerouo  to 
atteaspt  to  pass  in  front  of  it,   then  the  jury  was  justified  in  find* 
lag  Jacobs  guilty  of  negligence* 

But  appellant  contends  th*t  under  the  statute  his  oar 
had  the  right  of  way*    But  one  having  the  technical  right  of  way 
is  not  free  to  assert  it  when  ho  can  see  that  by  oo  doing  a  collision 
with  another  is  lik  ly  to  happen*  even  if  the  driver  of  the  latter 
oar  wrongfully  disregards  sueh  right*     His  negligence  would  not  be 
excused  by  the  latter* *»     If,  as  plaintiff  testified,  she  foresaw 
a  collision  was  inevitable,  the  driver  of  the  car  nust  also  have 
foreseen  it* 

But  it  is  urged  that  plaintiff  did  net  exercise  ordinary 
care  for  her  own  safety  by  failing  to  warn  the  driver  when  she  fore- 
saw a  collision  MM  inevitable,  and,  as  she  said,  closed  her  eyes 
and  braced  herself*       t  that  tine  the  ear  was  only  about  100  feet 
fro*  the  point  of  collision*       t   the  rate  of  speed  testified   to,  it 
would  have  passed  ovar  that  space  within  about   two  seconds*       hilo 
it  was  said  In  Plenta  v*  c*   :*  By,  Co.,  884  111.  246,  "it  is  also 
the  duty  of  a  nere  passenger  in  the  vehicle,  where  he  has  an 
opportunity  to  loam  of  the  danger  ytf  raT»td  ffc*  to  warn  the  driv  r 
of  the  vehicle  of  such  danger,  "it  lo  clear  froo*  such  a  state  of 
facts  that  no  warning  could  have  been  effective  after  the  danger 
becane  app&rent  to  plaintiff**    In  fact,  at  such  a  tine  a  wrning 
would  have  been  nore  likely  to  confuse  than  to  aid  the  driver  In 
managing  the  ear.      Aa  talA  ^  moISmoa  v.  Xallaw  lifrh,  u.*,  331 
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111*  App*  8691     "A  warming  *•  the  driver  fron  a  rear- stent  passenger 
plight  veil  distract  the  driver's  attention  thereby  tending  r other 
to  onus*  than  to  prevent  such  an  accident**     In  Jerko  v.  Buffalo  a* 
|  p.  Ry*  Cp»,  3.19     tl*   543*   (Ute))    the  court  aaidt     *A  paesenger  Is 

not  required:  to  warn  the  driver  of  what   the  letter  alrendy  knows 
end  appr^clatee;  to  do  eo  would  tend  to  increase  the  danger** 
Similar  language  wee  need  in  lejg.  v.  Ycllnw  c»H  Co,»»  248  111*  App* 

*§«   in  Mjj|ittrtiJi>  *»  Mi  **<  *•    ♦  5**»  u  •»  «**** 

•In  circumstances  of  great  end  sudden  peril*  meddlesome  Interference 
with  the  one  having  control  either  by  physical  stct  or  by  disturbing 
suggestions  or  needles  warning*  amy  he  exceedingly  di«a  trous  in 
ite  results**  end  while  &  passenger  in  an  automobile  must  himself 
uee  reasonable  care  for  hie  ova  safety  **he  ehould  not  in  every  ease 
he  held  guilty  of  contributory  negligence  esersly  because  he  has 
done  nothing*"  Under  the  elrenmstanoeo  *e  do  not  think  plaintiff 
was  chargeable  with  contributory  negligence* 

It  ie  else  urged  that  because  the  parties  in  JAOobo*  ear 
were  going  on  a  pleasure  trip  and  plaintiff  had  aesiated  Mre*  Jacobs 
in  preparing  sandwiches  for  the  occasion  the  car  was  being  used  in 
a  "joint  enterprise"  and*  therefore*  defendant  wee  r el i eyed  from 
liability  to  plaintiff*  the  doctrine  evoked  fens  no  applicntloa  to 
such  a  state  of  fusts*  Besides  the  evidence  sustains  the  claim  of 
an  invitation  from  defendant  Jacobs  and  Mrs*  Jacobs  to  plaintiff  to 
ride  in  the  oar  as  their  guest  on  tbr-t  occasion* 

s  to  the  claim  that  the  verdict  was  excessive*  it  appears 
that  plaintiff  was  cat  about  the  face  and  shoulders*  requiring 
etlcehes  en  both  to  be  taken*  and  as  a  result  of  Infection  cause* 
by  the  wounds  so  received  she  bad  for  several  months  abceseos  and 
boils  about  them*   There  was  a  fracture  of  the  fifth  lumbar  vertebra 
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from  which  the  suffered  confinement  anc  great  pain.       he  wae  con- 
fined in  a.  hospital  for  &  month,  with  a  east  ureuad  hex  body  ahoYO 
the  hlpa,  and  for  another  month  in  hod  at  her  hone*  and  for  a  Month 
and  a-half  in  a  hospital  for  conwaloaoeats*     In  all  oho  <**e  aheeat 
from  her  place  of  employmeat  for    bout  eight  montha.      The  ioeideat 
brought  on  again  her  menstruation*  ^hleh  hid  just  sensed*     siaee 
the  aeeldeat  the  intensity  of  pain  during  her  ncnstrual  periods* 
aot  experienced  before   the  aecldeat*  ami  r   t?fti-.iUt*4  a  hypedcrmie* 
t  euch  tines  ehe  h  d  f  In  ting  spells?,  after  reeuaiag  employmeat* 
he  etui  euffero  palae  la  her  back*     -he  sighed  98  pound e  before 
the  ac  old  eat  and  lost  about  28  pounds  thereafter*     ---e  ahe  una  healthy 
aad  aetlTe  before  the  accident   the  jury  might  well  infer  that  these 
c end it lone  were  the  proximate  result  of  the  accident.       «  are  not 
able  to  say  that  the  verdict  was  amaifeatSjr  exoeesivo- 

Appellant  contends*  however*  that  the  else  of  the  verdict 
maybe  accounted  for  by  prejudicial  incidents  during  the  trial*     It 
appeared  on  orone-oxamiantiaa  that  plalatiff  bad  been  paid  her  ealary 
by  her  employer  while  ahe  w&a  thue  uaable  to  work*     Her  oouaael  then 
asked  if  "aay  arraagomeat  aaf  made  « ith  regard  to  that*"      he 
answered  i     *ln  view  of  the  faot  that  X  m\a  an  orphan  aad  had  ao  other 
meaas  of  support*  there  aaa  a  special  eessslen  of  the  bo^rd  of  dlreotors 
called*  Mat  it  was  aeottna  that  In  any  es.se  they  :*ouln  pay  me** 
Defendant  moved  to  strike  the  answer,  and  also  to  withers  a  juror. 
Both  motions  were  overruled*       him  we  think  the  answer  should  hare 
been  stricken*  so  do  not  think  it  was  calculated  to  arouse  nny  suoh 
sympathy  in  the  Jury  as  would  atOMna  *or  or  affeet  the  else  of  the 
verdict*     the  Jury  knew  that  plaintiff*  who  was  over  21  years  ef 
age  at  the  time  of  the  aocldeat*  oould  not  properly  be  referred  to 
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no  en  orphan*  and  had   re%chec"   the  age  when  It  la  not  an  uncosaten 
thin?  for  yaang  eanen  to  support  theateelree*     The  fact  that  ana 
<irow  nor  ealary  Murine  nor  absence  from  eaployjaent  *»e»  without  a 
specific  instruction  on  the  <sue»tim*»  mere  likely  to  influence  the 
jury  to  leeaea  than  to  increase  the  vertSlet  > 

An  another  prejudicial  &Kl£«m  it  ie  eieJnec  that  tan 
court  erreu  in  pexaii  feting  inproper  ejaaniiatta  to  fete  *  imail?u»  ;*he 
took  the  itorajra  of  plaint  iff*  a  a*ek  one  ahtraldera  and  alec  of  nor 
lunfear  voYtotopR*  &t  the  hospital  vasro  aha  una  jwheal  etertly  After 
the  aocid«rat  hr  Br*     ^ii»  *  p1*y»l$i-*n  «>axe4  If  ^«f J«d  mt  Jaonhe* 
fcaaiaralt  ae  anotorila*  it  t^rn  fiSaw  nt  ttaft  haaj4tae«  me  ©&lle<S  %y 
plaint  if?  tc  j^adaa?  Umm  e*  the  trial*      'faay  %»!•  4i*»pp**.re4*  . 

intiff'e  conmeol  nm*?h£  to  onoome  for  Uwir  ^l#appe  ..ranee* 
Ampere  of  the   -  itnoae  Hi  I  ft*  tnon^t  tor*.     *il  la*&  than*  or  h&4 
taken  them  away*  nare  c trie iccu.      f tor  a  futile  effort  to  lei.m 
fron  the  witnese  Juat  ha*  the  f  lino  ana*  <I 1 appear ea#  oeuneel  crow 
from  hin  that  It  van  hie  hoot  recollection  that  they  eore  never  pat 
in  the  hospital  f  ilea  *.>nc   that  £»«     eil  took  the*  asrayt  and  that 
the  witneoo  had  nade  a  report  of  hie  findings  from  this;  film  to 
Zar*     oil  ana  to  the  hospital*     at  the  prolonged  onaai»>tlon  eoanod 
to  carry  the  inference  that  the  iilne  nay  have  hoen  ialcen  hy  ftr* 
eUf  6ef eaaaat* a  counsel  ens ..eaten  fch&s  he  ho  e»hFO@no>64*     Later 
r.  -ell  cue  c-.ll*c  hy  plaintiff  to  the  afctac.  and  teetiflftd  th  t  ho 
wont  to  the  hospital  to  nee  the  i'ifw»  at  the  iaetemni  of  -  ate 

shortly  before  the  trial  to  rafrnah  hie  mmwy  and  oae  not  aula  to 
find  thea  after  staking  a  *t>  rcfa,  ana  oie  act  \m»*  whore  'bitey  ^r*» 
en*  aeaton  *tl  they  hfa  not  at  ay  office  or  at   Hal  Caltmhno  iloapitaX* 
it  ia  mi  opinion  that  they  ana  Xaut**      £%*x  so  ao  tantsran*  aai 
ala©  **al&  on  &hn  no*  uaiM  at  Ml  Iaannttanl8  the  tttHm  ho  nam  aeeae* 
pojeiec  hy  one  of  ftefen&aaVe  ceunseX  -  «ae  eitanra*  a©  hie  nttaxaajr 
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mi  en  orphan*  and  had   related   the  ans  when  it  1*  not  as  uncowa&en 
thin:  for  young  women  to  support  themselvoo*     the  feci  th«t  aha 
draw  her  aalary  Murine  smx  absence  from  employment  was*  without  a 
specific  instruction  <m  the  question*  nor*  likely  ta  Influence  tha 
jury  to  lessen  than  ta  increase  tha  werdlet* 

A«  another  prejudicial  lucidasi  it  la  eisiswc  inat  tho 
court  err  ad  in  permitting  improper  omestioms  ta  £*•  *  ia.tilru,  <*ae 
took  tha  l*vajro  of  plnitttiff  *a  nook  and  shoulders  sad  also  of  her 
lunuar  rertebr?.©  -t  tha  hospital  wnszu  aha  w&s  tnhom  ntortla   afto* 
tha  *c$id«at  by  Br,  Uttt  *  phy*l<ai*a  ©a11«4  hj  -;;*f*nd  mt  Jacobs* 
X>salanl»  M  onet&flss  If  t5is  film*  fti  ©Hi  hospital*  «aa  e&lltd  by 
plaintiff   tc  |pr«d3i««  taasi  »t  the  trl&l*      T&ay  bad  disappeared* 
-IsintSff's*  counsel  sen*,t»t  to  sno*smfc  for  th*slr  dionrnpnaxuMM* 
Answers  of  the     itness  tnw.t  ha  though     Ear*     all  had  than*  or  had 
taken  thorn  away,  ware  strickeu*       fter  a  futile  effort  to  letrm 
frcat  the  witnsse  Just  ho*  tha  film  had  disappeared >  counsel  draw 
from  hits  chat  it  was  his  hast  recollection  that  they  ware  newer  out 
in  the  hospital  files  <-...nfi   that  Sr«     ail  took  the*  awayi  and  that 
tha  witnsaa  had  nado  a  report  of  his  finding*  from  the  films  to 
X-t.     ell  and  to  tha  hospital*       »  the  prolonged  ejsssln  tlon  aoomad 
to  carry  tha  Inference  that  the  f Una  asay  have  been  taken  by  ***• 
eUf  defendant*  a  counsel  sug , ested  tn&*  ha  00  subpoenaed*     Later 
r.  -all  wae  e*&Ued  by  plaintiff   to  the  stand  and  toot  if  led  fch  t  ha 
went  to  tha  hospital  to  see  the  i'Uesi  At  the  lactone*  of  dsjtend«mfc» 
shortly  before  the  trial  to  r  of  re  4  a  hrs  aumscf  and  was  aso  aula  to 
find  them  after  asking  a  search,  and  did  not  km**  whore  Utsy  *§*»■ 
and  oiatod  "if  they  are  not  at  ny  off ins  or  at  the  Calnnhus  Hospital* 
it  la  my  opinion  that  they  Mm  iaui**      if%m  ho  no-  testified  and 
also  softs  an  Un  aeo^lan  it  Ml  WMMH*  the  fSfcr-  ^oono* 

by  one  of  defendant's  counsel  •  vhn  witmbrow  ft®  his  attorney 
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to  testify  *  defendant's  counsel  ssidt     "I  m  willing  to  let  this 
whole  ho.  pit  1  record  go  la*     I  withdraw  ay  object  ion,  let   it  all 
go  la**     If  the  exaaln&tion  oarried   the  In  timet  loo  that  defendant** 
physician*  It*     oil*  or  tho  attorney  for  defendant  aeconnanyia*.  bin 
at  that  tine  had  eansett  tho  disappearance  of  tho  filas  shoo  las  tho 
conditio*  of  plaintiff*  lunhar  vertehrae.  we  cannot  but  ho  laprseee* 
that  it  waa  warraatad  by  tho  teetlaeay  «f  Dr.     oil  himself .  and  that 
this  was  so  manifest  that  cefendant's  counsel  ms  willing  to  dlepenaf 
*ith  tho  host  evidence  oa  tho  subject  and    ioeept  tho  secondary  evi- 
donoo  of  such  resort* 

Complaints  are  aado  of  want  we  doom  inconsequential  sad 
harmless  roaarko  by  tho  trial  judge.     Oae»  directed  to  oao  of 
defendant's  vltaosoos  while  testifying,  aaaa   *K«to  of  as  are  hard 
of  hearing*"     Though  graanatieally  subject  to  criticism*  it  is 
difficult  to  perceive  in  what  re snoot  it  van  prejudicial,      anther 
referred  to  "the  plea  scat  and  happy  facial  expression" *f  aa  as  is tan t 
of  plaintiff's  counsel.       ithsut  photographs  no  eaanot  say  tho 
compliment  nan  undeserved,  or  that  there  was  any  unjust  dlooriaiaatioc 
in  not  paying  a  like  coapliaoat  to  defendant's  counsel*     How  in  say 
other  respect  it  was  prejudicial  %e     fail  to  see*         uch  coaplaiato 
are  too  trivial  to  ho  imposed  upon  an  appellate  court's  considers  tioa. 

Camplaiat  is  also  aado  of  reortrka  hy  plaint  iff*  e  counsel* 
Ho  nailed  tho  court's  attention  to  signs  of  approval  and  disapproval 
hy  defead^at  J  cobs  ia  node  tag  or  shaking  Mo  head  when  a  witness  was 
testifying*  and  &ek«d  that  the  record  so  show*     The  court  salai     "I 
want   tho  record  to  show  it  Just  as  it  was  stated  hy  the  counsel** 
Presaaahly  tho  fact  oaaa  to  the  court's  owa  observation*  sad  if  so* 
It  weald  have  hocn  Justified,  as  then  requested  hy  plaintiff •* 
counsel*  ia  adaaaishiag  defoadaat  to  discontinue  thus  registering 
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bofara  tha  jary  his  approral  or  disapproval  of  tsfetlatoay  of 
^Itaaasaa*       is<j  defond^at  oaa  hardly  iioa^laia  of  *me&  reawrka 
or  raqusato  tbas  onllod  f orth  by  hia  ova  iapxopriatlsa  la  tha 
prossnce  of  tha  jury* 

It  is  also  eoatenoad   that  the  «oart  arrsd  is  admitting 
orldenoe  of  tha  A.-ray  fiiaus  of  plaintiff's  liaanar  vertobrao 
t&kon  shortly  before  tha  trial  without  proof  of  sons  relatioa 
between  than  and  tha  accident,     as  ?>«  *«*£  the  «tyi<ieae«   tha 
film  disclosed  nothing  d if forest  fro*  »-hat  had  already  boon 
received  la  evideaoe  as  tha  shoving  of  the  lost  films*    £e«idoa» 
a  relation  MM  properly  Inferable  *itttoo.t  diraet  proof 
that  plaintiff  had  ant  suffered  another  aecldeat  la  the  n#&»ti»e« 

fa  think  there  la  a©  r<?v«r«lbl*  error #  and  that  tha 
Judgment  should  bo  «ff  lrmed. 

AfFUttL-    * 

Oridley*  ft  J»*  and  Staalaa*  J*»  ooncur. 
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JLVXUa  BOBTOITX. 

Uefcndftnt  in  &rror. 

WX2XXAX  5SI1LXS  and 
AB&  JACOBS, 

lalntlffs  la    rror» 


"50  1.A.  655^ 


m^tGR  to  circuit  court, 

OOOK  COUSTY* 


AillTIOHAI,  QPISIQH  01  FGTXTIQoT  K»  SK8S.^.ZM« 
MR*  JUSTICES  1AI4EKS  VamHB  TBS  OPEOflK  01  ?8£  COttTT. 

A  point  <xhleh  we  deemod  »o  *a*nif*&tly  unavailing  no 
to  bo  unnecessary  to  sent ion  Is  our  opinion  is  urged  enow  on 
o.  petition  far  relies  ring,  nenvcly*  th&t  the  rseertf  does  not 
disclose   th  t  any  othsr  form  of  vereiot  tnoa  that  signed  by 
the  Jury  was  handed  to  thorn*     $to*  wore   this  so*  there  io 
nothing  in  the  record  to  indicate  it  or  on  which  to  predicate 
error  in  the  scatter* 

The  point  wae  not  raised  until  the  hearing  of  the 
notion  for  a  now  trial*  when  learning  in  sen*  *«y  that  other 
ferns  of  verdict  which  the  record  shows  wore  rend  by  the  court 
to  the  Jury  tmn  net  boon  nv.rked  by  the  court  as  filed  vhoa 
the  verdict  was  re  tamed*  conned  for  defendant  asserted  without 
any  thin*  to  substantiate  the  ol&la*  and  at  the  sons  tine     dmltting 
that  he  4U  not  knot/*  that  said  ferns  were  never  handed  to  the  jury* 

The  oourt  thereupon  stated  that  it  hnonr  of  Its  own 
knowledge  that  they  wore  •  a  fact  at  that  tins  still  in  the  breast 
of  the  court  *  and  stated  ttntt  en  reconvening  of  the  court  it 
directed  the  clerk  to  file  such  ferns  as  of  the  tf&te  of  the  verdict* 


!   WV 


' 


i 

■   vwrt  *** 


■ 


♦a*  ml 


•2*» 

thereupon  plaintiffs*    counsel  asked  that  the  bailiff  be  sworn  to 
verify  the  court* s  statessent#     hioh  was  done  orctr  defendnnt*e 
objection*  but  It  van  unnecessary  and  futile  io  lnforn  the  court 
of  that  of  which  it  had  Judicial  knowledge. 

Defendant  could  nave  prepared  different  fonts  of  verdict 
suitable  to  the  issuos  and  have  requested   the  court  either  to 
Instruct  the  Jury  with  respect  to  the  um  of  such  forms,  or  to 
have  then  given  to  the  jury*  and  if  the  court  had  refused  to  comply 
with  the  request  he  could  have  preserved  the  ruling  for  review. 
that  was  not  done*     the  only  point  preoorrod  for  review  was  the 
futile  one  in  calling  the  bailiff  to  be  m&m  as  aforesaid* 

While  there  is  nothing  to  the  p<il»%  yet  the  bill  of 
exception*  shows  that  the  various  ferns  of  verdict  t^rA  to  the 
Jury  were  in  fact  handed  to  them  whan  they  retired  to  consider 
their  verdict* 

Vhe  other  points  presented  in  the  petition  lor  rehearing 
wore  fully  considered  in  our  opinion  and  no  good  reason  is 
presented  why  the  petition  should  bo  allowed*     It  will  bo  denied* 

Rsm..Rraj  Han 

Or  let  ley.  tt  fog  ***  ^oenlan,  J*»  concur* 
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SKTMOUl*  UCTXS. 

Appellee* 


t 


MTH       LI  SMBTi       / 

Appellmfit. 


Sou,... 


A#?«AL  fS<W  CIRCUIT   COtflsT, 

COOK    JOttrCT, 


J 


MS.   mtXCS   3   .i  :  Tit     OSMBlOif  OF  TKS   COtSiT. 


This  was  «  scire  facias  proceeding   to  revive  a  judgment 
•f  the  court  entered  July  27,  1917 •       ftor  allowing  the  Judgment 
debtor  crct  ito  n.fc   in  question  upon  this  appeal  the  judgment  was 
revived   in  the  -mount  of  &L6fct*£9« 

The  pleadings  ftJlUHl    the  issue   to  one   question*  whether 
the  judgment  had  been  paid  or   satisfied.     The  prooi   did  not  sustain 
the    defense*        Appellant   abandon**    th/.  i   cl. in  here  and   reliee  on 
incompetent  evidence,  received   by   the  court  over  plaintiff's 
objection,   to  the  effect  that  defendant* a  signature  to  the  note  on 
which  the  judgment  vr»e  entered  was  forged*  and   that  her  motion  to 
vacate  ssid  judgment  on   th   t  ground  wma  withdrawn  ae  e,  reeult   of 
an  agreement  between  the  parties    whe  eby  execution  on   the  Judgment 
was   to  be  stayed,  for  one  year*     It   is    argued   the  agreement  was  one 
in  effect   to  compound  a  felony*       hile  we  do  not   think  the  evlonoe 
received   on  th<  t  subject  euatalm*   th:  t  olria,  yet  *e   shall  not 
review  the   s^me  M   the   only  defenses  available  in  such  a  proceeding 
are*    that    -here  is  no  aueh  record,   or    th  t   the  judgment  had  been 
paid  or  releasee,   or   Hutt    there  has  been  am  accord  and  satisfaction. 
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( Sicken?  ike  y.  Utp.  X5?  111.  97,  103 |  I»t jrbury  Jatlonal  Bank 
t.  Seed,  231  Ul.  H$t   350  j  Sank  of  Sauolalrt  t.  Head,  233  HI. 
238.  240.)  Sony  of  tnese  defenses  wae  proven  or  it  rolled  upon 
on  this  appeal.   hlle  the  court  improperly  B •« iy • ;,'  evicsnee  of 
what  might  ha  ye  boon  pleaded  in  the  former  ,ction  (Biokerdlke  y. 

Hon.  nunra).  and  evlcenee  of  an  agreement  entereo  Into  subsequent 
to  the  entry  of  the  original  Judgment  *hlch  had  no  tendency  to 
invalidate  the  Judgment*  the  court  evidently  and  properly  disregarded 
the  aaao. 

the  Judgment  lo  af filmed. 
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MAX  KUSHnTttl  and  IRED  K.   HAMXL?crf, 
trading  at  Kaabaer  A  Hamilton, 


Appellees  ( 


▼• 


xsa&ors  snjxauir  et  al»,  4 

below,  voRsaui  TRUST  & 

a  corpor*  tiea,  A»i&xw  L.  SM^sos, 

VIIMIMXMA  8.  SARBIS,  BMl  MAtED 

Appellees,  tin  appeal  OKM 

lb  LOW.     Cu&pahY,  a  corporation, 

intervening  petitioner, 

I  ppellaat  • 


x  mm 

Wt  COURT, 

coos  cowrnr* 


;♦  JUStlCS  SCAHLA*  IKLXtXHET-  m   OPOTXO*  Q*  TSS   ©OORf • 


This  is  aa  appeal  by  General  wrecking  *  ;,ualber  Company, 
a  eerper  tloa,  fron  a  decre*  of  the  Cireait     ourt  of  Cook  County » 
directing-   the  sale  of  tun  jwealsaa  described,  la  the  bill  of 
eoaplaiat,  ewasoaly  known  as  nuaber  4147  Lake       rk  avenue,  Chioage, 
to  satisfy  the  payment  of  a  first  mortgage  and  a  junior  mortgage, 
And  two  jaechanie*s  liens*     Han  Santa?  r  ana  Tree  X.  Hamilton,  tracing 
as  Xaahaer  i  Baal It an,  filed  •  sill   to  enforce  a  mechanic's  lien 
far  $2,000  for  eerk,  Material    ad  labor  furnished  by  tba  complainants 
for  painting  and  decorating  the  building  on  tan  premises  in  question* 
Thereafter,  the  General     recking  &  iaaaer  •••aapaay  files   its  inter- 
vening petition  to  enforce  a  aachanle*8  lien  against  the  premises  for 
the  amount  of  19,466  Tor  work,  labor  and  ante  rial  claimed  to  have 
boon  rendered  in  repairing  and   reconstructing  the  building  on  the 
premises,     foreman  Trust  &  Saving*  Bank  and    adrev  L.  Baaaon  «&.££• 
wara  seats  parties  defendant  to  the  intervening:  petition  and   they 
filed  their     eepective  aasaers  to  the  saaa*     Foreman  front  «     avingn 
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Bank  claimed  a  paramount  lien  agalmat  the  premises  under  *  certain 
trust  deed  for  MiMllf  125,000  and  Andre*  L»  Benson  e.t,  pj,. 
claimed  a  Ilea  for  the  aw  of  $S»?04.4a  under  a  certain  second 
mortgage  subject  only  to  the  lien  of  the  bank*     tarn*  of  said 
mortgagee*  disputed  the  amounts  eX&Jmed  by  said  contractors© the 
cause  vas  referred  to  a  master*  she*  after  extended  hearings*  made 
a  report*  to  which  certain  except  ions  «ere  filed  by  the  aeaeraJL 
wrecking  ft  Lumber  Company,     ftor  *rfumnnt  these  exceptions  were 
overruled  by  tha  ohasc«ller,   the  ■Bitgp>«  findings  ware  sustained* 
and  a  d cores  t»e  entered  finding  tha  rights  and  interests  of  tha 
respective  parties  in  the  premie es  an  follows*     1*     That  gaahner 
and  Hamilton  had  a  first  and  prior  lien  on  said  premises*  for  work* 
labor  and  ante  rial  famished  to  the  amount  of  $303*     2»     That  tha 
Kerens*  Trust  n     'flags  Bask  had  a  fir  at  and   prior  lien  on  said 
premises  and  tha  improvements  thereon  fox  the  principal  sum  of 
£2S,QS0  *ith  interest  thereon,  asd  certain  other  items,  subject* 
however*  to  the  lien  of  tha  complainants  and  the  lien  of  the  aemeral 

recking  &  leather  Company  on  the  improvements  on  said  premises  to 
the  extent  of  the  increased  value  of  said  improvemeate  esusec  by  the 
labor  and  material  furnished  by  said  complainants  and  the  aeneral 

recking  &  Lumber  Company*       3.     that    jadre*  1,  Benson  et  al*  had  a 
lion  en  said  premises  to  tha  amount  of  gS,9S2-75,  subject  and  sub* 
ordinate  to  the  lien  of  tha  Foreman  trust  •  Laving*  Bank  and  subject 
further  to  the  liana  of  tha  complainants  and  tha  General  wrecking  * 
Lumbar  Company  on  the  lnprevameats  on  said  premises  to  tm   extent  of 
tha  increased  value  of  such  improvements  caused  by  labor  and  material 
respectively  furnished  by  them.     4.     that  the  Q*mssta    recking  & 

Company  had  a  mechanic's  lion  for  the  sum  of  17,114.33  on  the 
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impreveisents  en  said  premises   to  the  extent  of  tl»   iocre-  eed  value 
of  such  improvements  caused  by  labor  ana  material  furnished  by  it 
te  the  premises*     The  decree  fur  titer  found   that  there  w/*s  due  sad 
owing  to  the  General  Wrecking  &  lumber  Company  the  eon  of  $338*79, 
with  interest  thereon  et  fire  per  ©ent  per  enow  fron  May  as,  1925} 
that  said   eon  erne  advanced  in  payment  of  the  19*4  tnxeo  on  the 
premisses  hat   this  amount  vm  not  allowed  as  part  of  the  elaim  of 
the  ceapany  for  *hich  it  was  entitled  to  a  mechanic's  lion* 

It  appears  fron  the  proof  that  in  1923  the  building  on 
the  premises  in  question  was  partly  destroyed  fey  fire  and  that 
thereafter  Philip  8.  0*Cenneli  acquired   title  to  the  property  sub- 
ject to  a  trust  deed  dated  July  1,  19-ui,  given  to  a  &  cure  several 
notes,  on  which  there  remained,  in  the  fnll  of  1934,  an  unpaid 
balance  of  #7,000*     these  notes  were  owned  by  the     revident  Mutual 
Life  insurance  Company  of  PMladelphla*    the  premises  were  further 
subject  to  a  trust  de«d  to  Joseph  X*     aly,  dated  December  19,1223, 
given  to  secure  a  total  indebtedness  of  #23,.       •     This  trust  deed 
was  subject  to  the  trust  deed   of  July  1,  1901,     The  notee  given  to 
evidence  the  indebtedness  under  the  second  trust  deed  were  owned  by 
the  defendants,  Andrew  1*  Benson  et  al«       Oa  or  about  November  E, 
1924,  one  Seltzman,  acting  on  behalf  of  c* council,  applied  to  the 
Foreman  frost  k     rrlogs  Bank  f or  e  loan  of  $35,000,  the  proceeds 
ef  the  seme  to  be  used  in  refinancing  the  tw*  mortgage     loans  then 
on  the  premises  to  as  to  relieve  'j'CommII  of   the  burdea  of  «M>?tlag 
these  leans  ta&t  were  about  to  become  due*     o*Coaaeli  at  once 
executed  principal  notes  totaling  $25,000,  together  with  interest 
notes,  all  dated  foveamer  4,  1924  j  also  a  trust  deed  securing  the 
seme,  which  was  then  recorded  by  the  bank,       the  bank  then  made  an 
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application  for  a  guaranty  policy  to  the  Chic  go  TUX*  i  Trust 
Company,     That  company  issued  em  opinion  of  title,  February  4*  1925, 
that  shoved  tho  aferoaent lened  trust  deeds  as  prior  lleae  and  elao 
the  claim  for  mechanic*©  Ilea  filed  by  tho  complainants*  Max  Xashaer 
and  Fred  X*  HamHtoa,  trad  lag  as  &ushaer  &    /^llton.     Foreman  Trust 
*  Seeing*  Sank,  on  May  2«*  1^25,  delivered  to  the     itle  &  Trust 
Company,  is  escrow,  a  check  for  $2&*d60.g0,  to  he  paid  out  hy 
the  title  &  Trust  Company  to  tho  outers  of  the  notes  secured  hy  tho 
first  and  second  mortgages  shea  the  Tract  Company  sue  prepared  to 
issue  its  guaranty  policy  guaranteeing;  the  tru#t  dee*  of  the  For  ems 
Trust  ft    «Tinge  Sank  to  ho  a  first  mortgage  «»  the  pit  mine  a*     It  then 
appoaxod  that  the  amount  deposited  «&*  not  sufficient  to  pay  the  toe 
prior  incumbrances  with  the  interest  that  had  sec  mod  aa  the  mm*  and 
tho  taxes  which  remained  unpaid*  and  Steltnmea  thereupon  turned  over 
to  the  Title  i  Trust  Company  on  additional  mat  of  |§9S  and  also  a 
cheek  of  tho  General    recking  &  Innher  company  to  pay  the  19;: 4  taxes 
on  the  property*     lurther  difficulties  arose,  and  about  ->agust  1» 
19£5,  the  money  deposited  with  the  Title  4  fcraun  Company  ana  returned 
to  the  hank  and  tho  setter  of  the  loan  a&s  apparently  ahaadoaed  *  hut 
the  hank  did  not  re lee so  tho  trust  dead  of  hovenfeer  4*  19<4,  nor 
re  tarn  to  O'Camneli  the  notes  secured  hy  the  same*     '£ean«hlle*  on 
March  25*  l«2o9  tho  Ocneral     reekiag  ft  i*mfcer  Company  had  fUed  a 
mechanic's  lice  claim  for  $Vf4d6  *ith  the  el«rk    f  the  Circuit  Court 
of  Cook  County  for  mark*  labor  and  material  alleged  to  have  boon 
rendered  in  repairing  and  reconstructing  the  build  in     oa  the  premises* 
Ob  or  about    September  o*  19*8*  3f€emaell  roeaaod  the  loan  negotiations 
»ith  tho  hank  end  as  a  result  of  the  crime,  and  is  aecewaaae  uith  ito 
agreement  with     *  Council,  the  bank*  on  September  !$•  1^5,  iaid  to 
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the    roe  id  cat  fintoal  Life  Xnonremo  Connany  the  am  of  $7»449.ao 
sjad  received  fron  it  the  netee  it  held  And  &lso  a  release  deed 
relets  In'  th*  tmt  deed  of  Jaljr  X,  1901*       At  the  eane  tine  the 
bank  paid*  to  the  defendants  undrew  L«  B«ii8«ci  et  al>  the  sum  of 
§16*131*40  and  ebt&ined  f ron  then  the  netee  they  held  and  ft  re- 
lease deed  releasing  the  tmst  deed  of  I>ee«3sker  19 *  lt£3 *  one  en 
reptewfcer  9*  19C5*  the  uaak  recorded  s&id  release  deedta*    Their* 
etiU  renainet  ft  balance  of  $a»794»06  da®  the  defendants    ndrev 
L*  Seneca  et  »!•  en  the  second  sertgng*  »f  Beeenher  20 ,  19'03»  and 


in  payment  of  the  esno  £<*Cnmnell  &**#  season  ct  aj«  a  new 
nertgage  and  notes  In  the  aggregate  son  of  $»**oe#  &&«eti  snpoenhnr 
10*  1925 1  and  thio  trufct  deed  naa  recorded  on  the  seaw  date* 

Seneml  * reeking  -    Xnnher  wfBpany*  a  corporation* 
appellant*  contents  that  *tho  i'inetng  of  the  onnrt  oolno  i*  can**. 
trary  to  the  weight  of  the  eridenee  mo  t#  the  untttihtt  one  one!  owing 
appellant   and  appellant  was»   under   the    evidence,    entitled   to  a 
decree  for  at  leaat  #9»614  Jjfete^d  of  l*?*114*&3*  »&  fonhd  fcy  the 
court**     After  a  onvnfnl  »sncld«r&tlott  of  all  the  goofi  and  oir» 
onnstojwoo,  .>h%?£ng  apsa  the  present  contention*  no  «r»  oatij*f*o4 
that  It  is  sitheai  nerit*     la  vtow  of  the  .-itono^nnt  iadsf  inite  proof 
a*  to  the  1--4M*  that  constitute     the  cl&in*  *e  think  there  is  feme 
in  the  contention  of  the  agno&lo**  that  the  naotsr  r»s  tfc?  ehsincelle* 
*ere  liberal  no -to  one  nneinit  alloyed  the  appellant* 

-The'aifjielien*  farther  eentene*  that  *ihe  whole  deeree 
of  the  court  holes  is  ohrionely  erreneene  In  so  f&r  as  it  gt*mm 
either  of  the  appellees    Here*  L«  Benson*  et  al»  and  rersnan  Trasi 
rings  Bank  ft  lien  against  any  part  of  the  orenisoo  in  %«eoti«a» 
snperier  or  parens 'iat  to  the  lion  of  the  eppeUaat**     *»  seaport 
of  the  present  content  ion  the  appellant  ergnes*  at  length*  that  the 
proof  shone  that  the  tnranan  Trnot  &     wrings  Bank,  prior  to  oho 
tin*  it  finally  made  the  loan  in  onset  ion,  s&s  aotnailgr  apprised 
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of  the  claim  aae  rignts  of   the  Appellant.       Ml«   it  Is  trie   that 
the  appellant  Introduced  evidence  tending;  to  support  Its  claim  that 
the  bank,  prior  to  the  tine  It  made  the  loan  in  question,  was  aware 
of  the  c la las  and  rights  of  the  appellant f  it  l»  also  true  that 
evidence  offered  by  the  appellees  cir*ct!y  rebutted   thr  t  offeree 
by  the  appellant,  and  the  aa&tcr  and  the  chancellor  apparently 
decided  the  Issue  adversely  to  the  appellant..     3ut»  in  any  event, 
the  hank  and  Benson  st  &!»  at  the  tlaw  Mm  original  first  and  second 
mortgages  were  paid.  Id     *?pt*©bcr»  1935*  hmd  constructive  notice 
of  the  mechanic's  lien  claim  filed  by  the  appellant  In  the  Circuit 
Court  in  aax*h«  1925*     After  a  very  careful  consideration  of  the 
instant  content  Ion  of  the  appellant*  we  have  reached  the  conclusion 
that  it  cannot  he  curtained*     It  is  clear  front  the  evidence  that  the 
hank  paic?  the  original  first  end  second  Mortgagee  at  the  request  of 
G'Connell,  and  It  was  therefore  net  a  mere  volunteer*     (Home     svlngs 
Bank  v*  Bie.rf$aji&»  163  in*  G1&.)     Ho  other  reasonable  cone lue ien  can 
he  reached  frost  the  evidence  than  th&t  the  bank  paid  the  original 
mortgages  upon  the  understanding  with  ©* Council  that  it  would  receive 
a  first  lien  for   the  a  ney  advanced,  end  under  such  circumstances  the 
bank,  in  equity,  will  be  subrogated  to  the  rights  of  the  first 
mortgagees.   (!££»•)         The  proof  she**  that  Bene  on  et  sj,*  never  intended 
to  surrender  the  lien  th~t  they  held  under  the  saortgage  of  iaces&cr 
19*  1923*     They  released  tht  mortgage  for  the  sole  purpose;   of  enabling 
0» Council  to  consun&ate  the  loan  with  the  bank,  the  proceeds  of  ehlch 
were  to  be  used  in  payment  of  the  first  origins!  mortgage  and  is 
partial  payment  of  the  second  origins!  mortgages  for  the  \a:~l&miu  that 
remained  due  under  the  second  original  mortgage  a  ues?  junior  s^rtgage 
and  notes  were  to  be  given*       The  release  of  the  second  original 
mortgage  by  Benson  et  &!•  and   the  receipt  by  thca  of  tae  mm  Junior 
mortgage  and  notes  were  parte  of  the  asas  transaction*     MM  the 
circumstances  of  this  case  Sanson  et  a!*  did  not  abandon  or  lose  the        , 
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lien  of   the  second  original  nortgage«     (r>*«  Uaitcd     tatts  *.  Groyer,, 
227  red.  181.) 

'Shu-  appellant  further  contends  that  *the  decree   is  clearly 
erroneous  in  that  in  the  spplie;  tion  of   the  so-celled  principle  of 
'  syformgutlom9    the  court  has  given  each  of  appellees  roremam  Trust  k 

*yings  Ssjak  and  Andrew  m*  Sanson  et_  al.  *  lien  on  the  loads  in 
que «t ion  for  an  anount  in  excess  of  the  total  amount  doe  and  owing 
under  the  antecedent  r.ad  original  first  and   second  mortgages  which 
had  bees  rele&oed  of   record  by  release  deeds  on     cptember  10,1925.* 
Vols  contention  is  *  meritorious  one*     It  appears  from  the  undis- 
puted  evidence  thnt  the  beak  £aid   to   Provident  Mutual  Life  Insurance 
■  eapsny  of  Philadelphia  the   am  of  £47  #449.20  in  liquidation  of   &he 
OTiftanl  first  mortgage*  and  to  Benson  et  ejU  it  paid  £16.131*40  as 
j*  partial    mymont  upon  the  *uaeunt  due   then  under  the  second  original 
mortgage.     These  two  items   totaled  |tjj1>ftiOB|  and   this  -mount  is  all 
taet  tfc*  bask  paid   in  the  natter  of  the  first  and   second  original 
mortgages*     the  decree  gars  Foremen  Trust  *     arings  Bank  a  first 
and  prior  lien  on  said  premises  and  the  iisprovements  thereon  for 
the  principal  sum  of  $25,000,  with  interest  thereon*  and  for  certain 
other  items  charged  by  the  hank  to  o'Cemnell,  in  all  the  sum  of 
$25,750.     The  hank  etocd   in  the  shoos  of  the  original  first  and 
second  isortgagees  and  could  he  subrogated   to  no  greater  righto 
than  they  possessed  at  the  time  of  the  payment  of  their  notes. 

s  to  the  appellant  ,  General  ^reeking  &  Lumber  Company,  therefore, 
the  bank  was  entitled  only  to  a  priority  in  the  amount  of  $23 ,600.60, 
&n3   the  decree  must  bo  modified  in   this  regard. 

The  appellant  also  contends  that  in  the  application  of 
the  doctrine  of  subrogation  the  dec  eo  allows  Benson  et  oJU  too 
l*-rge  an  amount.     Howerer,  the  excess  ae  claimed  by  the  appellant 

is  oo  small  and  its  effect  en     he  rights  of  the  appellant  so 
trifling  that  this  contention  need  not  bo  noticed. 
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Tho  dcoroo  of  tho  Circuit  Court  of  Cook  comity,  in 

oil  respect*  caYO  In  the  out  that  wo  hoy*  noted,  it  affirMod. 

and  the  cause  lo  renvinded   to  the  Circuit  Court  with  directions 

to  eauMtti  tho  decree  la  accordance  with  talc  opinion!  each 

party  to  hoar  lto  own  coots  In  this  court* 

AP7XRMEX*  IB  PAliTt  AMI)  BiiV  KS*3i   II 
PAST   U?H  2>IRiiCTI0IS# 

Grid  ley t  P«  J»»  oan  Barn*«»  J»,  concur. 
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H.  ij'MY,   in&lvUue.*jwt 
O'DaY  wad  AVSA  0*DAT*  by 
MAiiY  u.  o'UaT*  thslr  next/ friend, 
lefendents  #*  Xrror* 
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OTBUUTICBAL  BUOfHfcKHOil    OF 
tBOBfflftn.  GKaTOFMU  .  JM   IXHI 

AJRD  BSLPKR3  OF   AM  MICA 

Plaintif  1/ la  Irror* 


imsok  to  MtnricxpAL 

COBKT  Of  CHIC  •  (JO. 


HTt*  JU    TIC      SCAILAI  SSUYKflEXi  TIE  OFUTIOH  07  Tiffi;  COURT* 


IB  the  '.unieipal  Court  of  Chicago *  Eery  H*  G«J&ay* 
Individually,  and  Frank  0'£ny  and  Anna  (:».*y,  by  Mary  K.  O'Day* 
their  next  friend  *  plaintiff s*   sued  International  Brotherhood. 
of  Teams tere*  Chauffeurs*     tablemen  and  Helpers  of    meriea* 
defendant*  to  recover  froa  the  defendant  a  death  benefit  of  $300 
alleged  to  he  duo  upon  a  contract  of  membership  held  by  the 
deceased  In  the  defendant  organisation*     The  plaintiffs  claimed 
to  he  entitled  to  the  death  benefit  ae  the  deeigftated  beneficiaries 
Of  Victor  J«  0*£ay»  deceased*  who,   they  alleged*  see  a  meawer  In 
good  standing  of  the  defend* at  organisation  at  the  bins  of  his 
death.     Victor  J*  O'&oy  was  accidentally  drowned     uguat  24,  iea«, 
leaving  him  surviving  Mary  K*  O'Bny*  his  widow*  and  Anna  OUay  and 
Frank  0*1. ay*  his  minor  children*       The  case  was  tried  before  the 
court  without  n  Jury  and  a  Judgment  was  entered  against  the  defendant 
and  In  favor  of  the  plaintiffs  for  430Q.     This  writ  of  error  followed. 

The  defendant  contends  that  the  plaintiffs  failed  *te 
make  proof  of  death  of  Victor  J.  o»Uay  satisfactory  to  the  trustees 
of  the  defendant  organisation*  as  provided  by  Far&graph  (f )  tf 
section  1  of  Article  7  of   the  by-laws  of  the  defendant*"     It 
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clenrly  appears  fren  the  record  th»t  the  widow  of  the  deceased 
visited  the  offices  of   the  defendant  organisation  shortly  after 
tte  d«r  th  of  he?  husband  and  advised  the  recording  secretary  of 
her  husband's  death  end  offered   to  sake  such  proofs  la  reference 
to  the  t?«e  ee  the  organisation  night  require*     The  secretary  notified 
her  that  it  would  he  unnecessary  for  her  to  nake  any  proof  of  the 
deeth  of  the  deceased |  that  the  organisation  would  not  pay  the 
de«th  benefit*  and  he  stated  as  a  reason  that  the  deceaeed,  at  the 
tine  of  his  death*  was  not  in  good  staad  iae  under  the  by-laws  of 
the  organization*     At  the  cane  tine  the  secretary  offered  to  refund! 
to  Mrs.  Q'JDny  all  the  duee  that  had  been  paid  the  organisation  by 
the  deceased*     Tender  the  eireuus tonnes  the  defendant  organisation 
waived  the  condition  requiring  the  proof  of  death*     Unpreao  Lodno 
0.  Um  F»  v*  holster*  204  111*  &2?*  62w*)     'uprene  Lodge  Order  of 
Katual  Protection  van  a  fraternal  benefit  society* 

The  defendant  next  contends  that  the  ev  id  ease,  shews  that 
"plaintiffs*   decedent  was  not  a  nonfe-or  of  the  defeadaat  aseeeinUon 
in  good  standing  for  three  months  continuously*  prior  to  death*  and* 
ther&fore*  plaintiffs  cannot  recover**     It  vae  tan  contention  of  the 
plaintiffs  at  the  trial  that  the  deceased  at  the  tine  of  his  death 
was  fully  pain  up  in  his  dues*  and  the  plaintiffs'   evidence  nude  out 
*>  »*•**»»  facie  esse  la  this  regard*     The  defendant*  in  support  of  its 
instant  contention*  Introduced  in  evidence  its  hook  recount  with  the 
deoeaeed  and   it  elalun  that   this  account  shews  that  th*  deceased  was 
not  a  aeabcr  in  good  standing  at   the  tins  of  his  death*     It  appears 
last  hrs*   ofDay,   the  widow •  was  an  experienced  b© okkoopor  and  that 
on  the  day  ohe  visiter   the  office  of  the  defendant  organisation  to 
notify  it  of  the  death  of  her  husband  she     as  shown,  by  the  secretary* 
the  defendant's  bock  account  with  her  nnanand*  and  she  testified   that 
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the  book  tocomt  at  that  tins  ehoved   thai  the  dues  of   the  deceased 
wore  fully  paid  up  at   the   tl&e   of  his  de&th*     She  wae  corroborated 
In  this  testimony  by  the  witness  Henry  Collins.     ?eter»en»  the 
recording  secretary,  and  the  only  witness  far  the  defendant* 
idontif iod  this  book  account  of  the  organisation  with  the  dseeaeed* 
but  he  did  not  testify  that  it  wee  in  the  e&ae  t?ondltien  aa  it  was 
when  he  shaved  it  ta  Xrs*  0»£ay  and  Collins*     In*  AJA  he  deny  tnat 
the  book  account  when  seen  by  Mrs*  on  .ay  and     ell  las  shaved  that 
the  deceased  w«a  paid  up  in  his  dues  at  the  tine  of  hie  death*  nor 
that  he  had  offered  to  refund   the  dueii  paid  by  the  aeaaasad  to  the 
organisation*     It  in  apparent  frne  the  *aen*d' tn?.t  the  trial  court 
found  from  a  considers* tiea  of  all  the  evidence,  that  the  decease* 
at  the  tine  of  his  death  wae  fully  said  up  in  his  dues*  and  wo  are 
not  disposed    to  disturb  his  finding  in  th&t  regard* 

the  following-;  are  the  parts  of  the  by*lass  relied  upon 
by  the  defendant  in  support  of  its  present  contention  t     *Art*  IV* 
Sea*  It    The  dues  of  the  Union  shall  be  13*03  par  smith*  payable 
easterly  in  advance.     Art*  V*     See*  It      assy  snnber  working  at  the 
craft  *ho  is  mere  than  eo  d&ys  in  arrears  in  dues  shall  stand 
suspended*  and  omst  appear  before  the  Executive  Board  for  disposition 
of  the  ease*  and  cannot  be  reinstated  unless  he  pays  s  new  initiation 
fee*  and  all  the  dues  charged  again* t  kin  at  the  tine  of  hie  suapen* 
sion.     Art*  VII*     Sea*  1*     A  Death  benefit  of  I  will  be  paid 

to  the  near  relative  a  (as  hereinafter  «*  fined)  upon  the  death  of  a 
seafeer  in  goad  standing  (as  hereinafter  defined)*  and  subject  to  the 
following  speeifie  conditions*  *  *  *    Co)   ffcn*  the  «#»ber  shall   have 
been  in  good  stand  lag  for  three  sent  he  continuously*  prior   to  death** 

the  following  la  a  copy  nf  the  book  account  of  the 
organisation  with  the  deceased  ae  it  appeared  when  it  was  intro- 
duced by  the  defendant # 
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At  the  lino  of  feme  death  of  the  deceased  he  was  not  In 
arreere  for  hie  duos  more  than  sixty  fay**  and   therefore  the 
provision*  of     rtiele  V.  Section  1»  would  not  apply  to  hisu     It 
is  clear  that  the  deceased  did  not  pay  his  dues  in  advance  no 
provided  for  in    rtiele  IV,     ectioa  7,  hut  it  ie  equally  elear  that 
the  deceased  was  not  in  the  habit  of  paying  hie  dtsfa  in  advaneo 
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6  urine  the  three  ye&re  of  hie  sttKberehlp.     The  plain  tiff*  intro- 
duce evi  enee  te  the  etfeet  that  the  deceased  had  never  been  re* 
quired  by  the  organisation  te  appear  before  the  executive  beard  in 
reference  te  hie  dues  and  that  he  had  never  paid  a  nee  initiation 
fee*     The  defendant  raises  the  point  in  Us  brief  that  this  last 
testimony  wan  given  by  Mre*  0*i>ay  and  that  it  was  ittndnlsalble  on 
that  account,  but  the  rfccorc  doee  not  shew  that  the  defendant  at 
the  trial  amde  any  objection  as  to  the  ©enpeteney  «f  the  witness 
or    her  tcatiaumy*       *»  the  ease  of  J.ahej  v*  m&-J&msm  ^*ff»t 
186  ill.  '.pp.  1,  6»  the  court  8nid»     "plaintiff  in  error  (a 
fraternal  benefit  aoolety)  hod  a  right  te  adhere  strictly  to  the 
previsions  of  tie  eentr&et*  and  to  require  that  Jakes  pay  hie 
assessncnts  according  to  the  exact  term*  of  the  contract,  but  it 
could  waive  that  right.       here   strict  and.  exact  perfonsonee  in  the 
aatter  of  paynsnts  on  a  oon tract  st  the  exact  tinea  therein  specified 
have  boon  waived  for  a  portion  of  the  tine  of  ouch  contract •  and  such 
delayed  payments  have  been  aeoeptod  without  complaint  for  a  considerable 
time,  reasonable  notice  thereafter  of  on  intention  to  return  to  the 
otriet  and  exact  tonne  of  the  contract  mnxt  be  given  before  &  for* 
feiture  or  a  rescission  thereof  can  be  deolared  in  Ion  by  either  party. 

?*i»o*  v.  ism*  ™  111*  MM  Vld^i  ▼•  yqWfffft  ••  »*•  ;w  **«! 
Pfoch  &  Co.  v.  |TewmOhi»^aahed  Coal  Cjte»  156  Hi.  App»  580.)*     storing 
the  rule  thus  stated  te  the  facts  of  the  instant  ease,  wc  hold  that 
the  present  contention  of  the  defendant  is  without  aerit* 

The  plaintiffs  contend  that  even  if  the  question  of  waiver 
wore  net  in  the  ease,  nevertheless ,   the  deceased,  under  the  facts  of 
this  case,  wae  n  nenhor  In  good  standing  of  the  defendant  organisation 
at  the  tiae  of  hie  death  within  the  nooning  and  intent  of  the  by-laws 
of  the  organization,  but  in  the  view  that  vt  have  taken  of   this  ease 
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it  is  not  »eees*«ry  for  us  to  enterals*  tkie  contention. 

tasro  is  no  asrit  in  this  rrit  of  error  oad  tfco 
jtyfjpent  of  tbs  fenaieipsl    -  urt  of  e3ai«?vge  should  bo  sad  it 

iS   ftfflXHSd* 

Sridley,  ?.  J*,  sue  larwR,  J,f  eotteur. 


*mo  *ta*  mxm 


ml  puMM«MMr  mm  %i  it 
m  t«  *x   »t«sn 


►■-: 


3281* 


KAfJ&AXlS  XVHUffT, 

Appellee 


PHILIP  FA*  IO> 


25 


^ 


APPEAL  irck  53PKRX0K  COU      i 
COOS  COOTTY* 


••.ppn&laat  • 
W*  JOSTICK   SCtvVLAJI  £g&JYSfi££  flffi  OPISIOB  07  TBS   COURT. 

Esther  ine  >  verett*  plaintiff,  sued     nilip  Paaio* 
defendant,  Is  the  -Superior  Court  of  Cook  county  In  on  action 
in  east*     Tb*T%wwm  a  trial  before  the  court  vlth  a  Jury  and 
a  verdict  returned  finding  the  defendant  guilty  and  assessing 
the  plaintiff**  danages  at  the  son  of  H#$S6*     Judgment  wae 
entered  on  the  verdict  and  tale  appeal  followed* 

Tno  plaintiff  was  about  fifty-five  year*  of  age  at  the 
tine  one  was  injured*     The  accident  happened  March  24$  1926* 
about  10*30  a*  su»  on  63rd  street »  between     Inchestcr  and     incoln 
streets*  In  the  City  of  Chicago*       ixty-third  street  rune  eaet  and 
woet  and  hae  street  oar  tracks  thereon*         incheeter  and  Lincoln 
street*  ma  north  and  south*       t  the  tine  of  the  eutcldent  an  east 
bound  63rd  street  tar  was  standing  on  the  west  side  of  Lincoln 
street  and  eas  discharging  passengers,     the  plaintiff  was  on  the 
south  side  of  63rd  street  and  st *rted  for  the  north  side  of  that 
street  at  a  paint  "loo  to  HO  feet  west  of  Lincoln."   and  about  50 
foot  west  of  the  rear  of  the  standing  street  oar.      hen  she  reached 
x^j    the  north  rail  of  the  east  bound  track  or  "the  north  oar  line,*  she 
wae  struck  by  a  west  bound  automobile  truck  driven  by  &  servant 
of  the  defendant*     The  truck  wae  stopped  within  five  or  ten  foot 
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of  the  place  of  the  accident.     The  plaintiff  testified  that  before 
•be  loft  the  curb  on  the  south  elde  of  the  street  oho  looked  to  the 
ca«t  and  the  west  and   that  ehe  saw  no  track  coning*     There  woo 
testlnony  Introduced  by  the  plaintiff  and  the  defendant  to  the  effect 
that  just  before  the  plaintiff  was  struck  oho  was  proceeding  with 
her  head  down*  and   the  plaintiff,  in  her  testimony*  aid  not  rebut 
this  evlden«ea  nor  was  there  asty  evidence  introduced  that  was  in- 
consistent with  it*     The  testimony  of  the  plaintiff  is  to  the  effect 
that  oho  walked  from  the  curb,  but  it  ie  not  clear  fron  her  testimony 
whether  she  WM  walking  or  running;  Just  prior  to  the  Accident*     The 
testimony  for  the  oefcadnat  is  to  the  effect  that  the  plaintiff  was 
running  across  the  street  with  her  bond  down*     The  testimony  for  the 
plaintiff  was  that  the  automobile*  Juet  prior  to  the  collision*  was 
going  at  the  rate  of  twenty  to  twenty-fire  miles  an  hour*     The 
testimony  of  the  defendant  was  that  the  truck*  Just  before  the 
accident*  was  going  at  the  rate  of  about  fifteen  miles  an  hour* 

The  defendant  has  strenuously  argued  a  number  of  alleged 
errors  in  support  of  the  contention  that  a  now  trial  should  bo 
granted ,  but  in  the  view  that  we  have  taken  of  thio  ease  It  will  bo 
necessary  for  us  to  consider  only  one*     The  defendant  has  strenuously 
argued  thftt  the  weight  of  the  evidence  supports  the  contention  that 
the  plaintiff  was  not  in  the  exercise  of  ordinary  care  at  the  time  of 
and  Just  prior  to  the  accident.     Counsel  for  the  plaintiff*  during 
the  trial*  stated  that  the  question  of  liability  was  a  close  one* 

The  defendant  contend o  that  the  court  erred  in  refusing 
defendant's  requested  instruction  23*  which  was  In  the  following 
language i 

"If  you  believe*  from  the  evidence*  under  the 
Instructions  of  the  court*  that  the  plaintiff  was 
suddenly*  and  without  any  negligence  or  fault  on  the 
part  of  the  defendant,  placed  in  a  poo it ion  of  danger* 
then*  in  order  to  chnrge  the  defend -.at  with  the  duty  to 
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aveld  injuring  her,   the  plaintiff  nuit  show,  by  * 
preponderance  of  the  evidence,  th  t  the  circumstances 
were  such  that  the  servant  of  the  defendrtut  had  time 
•ad  opportunity  to  become  conscious,  by  the  exercise 
of  ordinary  oare,  of  the  facte  giving  rise   to  such 
duty*  «md  a  reasonable  opportunity  to  perform  it,  and, 
if  you  further  believe  from  the  evidence  under  the 
instruct  lone  of  the  court*  that  the  circus  at  emcee  a* 
shewn  by  the  evidence  did  net  diarfe  the  defendant  with 
the  duty  eo  thue  defined  *  or,  If  you  believe  from  the 
evidence  under  the  ins  tractions  of  the  court,  that  the 
servant  of  the  defendant  did  not  ha.**  a  re^«onahlo 
opportunity,  by  the  exercise  of  ordinary  care,  to  perform 
sueh  duty  as  thus  defined,  then  you  should  find  defendant 
not  guilty.1* 

The  soundness  of  the  rule  of  law  stated  in  this  instruction  is  not 
questioned  by  the  counsel  for  the  plaintiff,  hut  he  insists  that 
the  instruction  is  not  applicable  to  the  facts  of  the  ease*     The 
plaintiff*  &t  the  time  of  the  accident,  was  attempting  to  cross  the 
etreet  100  to  110  feet  woe t  of  the  creoowalk,  and  the  defendant' • 
theory  of  fact  has  that  the  chauffeur's  view  of  the  plaintiff  was 
obstructed  by  the  standing  street  oar  until  he  passed  the  sane  and 
that  no  was  then  but  a  short  distance  from  her  j  tnr-t  the  plaintiff 
was  running  serosa  the  street i  that  the  driver  first  saw  her  when 
ho  was  about  ei^ht  or  torn  feet  away  from  herf  th>t  he  then  iamodiately 
put  en  his  brakes  and  swerved  the  truck  to  avoid  hit  tins  her,  and 
that  he  stopped  the  truck  within  ten  festf  and  the  defend --nt  argues 
strenuously,  and  with  force ,  that  the  driver  of  the  truck  had  no 
reason  to  believe  that  the  plaintiff  would  attempt  to  cross  the 
street  at  the  place  in  question,  and  ISsut  under  all  the   eircuastaneeo 
it  was  for  th;  jury  to  say  whether  the  driver  had  r  e&sosnble  time  and 
opportunity  to  become  conscious,  by  the  exercise  of  ordinary  cars, 
ef  the  presence  of  the  plaintiff  and  a  reasonable  opportunity  to 
avoid  hitting  her*     After  a  careful  consideration  of  the  question, 
we  arc  of  the  opinion  afeet  under  certain  facts  and  elreuofltanoon 
of  the  lustent  case  the  instruction  stated  a  correct  rule  of  lav 


,      M 

«ff  l«Jfi  AMfli   •**# 


M    ...,v- 


?*frtliMMI  Ml*    3t©   Wfcfc*  MU  *«  «.>!.•' 

.:  .    -  •      -        i  •  .,•'•.;     «*.*«  ■  ;.-..  ...    .}  MjMj 

***  %\imAmX<x  Mft  '*•  *•.»  ■tfttoAMl*  MM  tMft  *»*  4*»"i  *»  vwumW 

Mc#  *iiw  art*  &*««««  «(  ii..7w  **a  *•*%*«  mUMm**  Art*  *a  »a*****M*» 

^■h'i  a  *Mf  cm*.*  »jw  Ml  tmOi 
md*  **wJ  ■  f«*4c*  ■  .ulr.:an  «nr 

««*  «r*MT  got**;;;  :,i<wa  «4  *&»<**  «rf»  fe*rt»w*  tex  bmU**  «lrf  m  M* 

I  ****<  iwi}   fttf*  "*»  »*t*I»   a*M    M#  »**M>1  ftttv  tar    ,  ,  i«.,«awi*-v#s 

Ml*   t*t  Offer  'rUJtttalg  *;*4  *«ui  «  «j  m>mm* 

4M»MM>*«kMft»tx*  «I4  1*#  i* w»  i.n«  tan  VM*i***ftip  »i  <?-»*iq[  ag*  **  #*#«N 

An  <mk  *  *l4mv  *«  *m*I*m**  X'*a  •*  **»l  «**  ****  ««w  *{ 

,<r  %»    ?>***"***    M*t    %*    «t**U*4M    MM***   t*    «.**'" 

•*  tJ*Mr#i»ttf.»  «jUwj«»'.^*»t  *  mm  ni*nt*£4  «U  to  taiNri**g  44*  *• 


and  that  it  wao  highly  iaqportant  to  tho  defottdaat  thmt  it  1m 
«iT««  to  tli«  jury. 

Tfc©  defendant  very  or.moetly  contend  o  that  ho  w«» 
oorlonoly  pr  *ju£ioed  by  *»iscon??uet  of  tho  plaintiff  und  nor 
ttorn«y#*  but  a«  th*  allogod  mifc-anduot  i*  not  likely  to  oecur 
on  another  triB.lt  wo  do  not  de«K  it  neo«e»*%ry  to  ynoo  vs>©»  tttie 
content.  Ion. 

fan  judpmst  of  tho    unerier  Court  of  Cook    otmty  io 
reverend  and  tho  eaiue  lo  roaoadod  for  a  now  trial* 
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aridity »  P#  J.»  and  Borneo*  «•»  concur. 
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HATHA!  KA*^»i3*0  and 
ttltUMR  RtJTH  HAFy>JpBJSRO»  : 
ppOllantO* 

MR*  JUGTXCE   CCAHLAl  IKLXVERSX}  TKS  GPXIIG*  07  TH&   COBHT. 

In  the  Circuit  court  of  Cook  County*  Jaoon  a*  Oreoaberg* 
complainant*  filed  his  bill  against  la  than  Haf  fenherg  and  rather 
Ruth  Haffenberg*    The  eeagplalnent  and  Ha than  Haffeaberg  bod  boon 
partners  In  the  Ion  baa Into®  and  in*  bill  prayed  for  an  accounting 
of  the  partnership  dealings  and  transactions*     The  bill  alleged 
that  certain  real  oetate  oltuaiod  in  the  City  of  Chicago  caste  Into 
the  hands  of  the  partnership  a©  feoo  for  services  rendered  and 
money  paid  out  by  the  partnership  and  that  the  title  to  the  real 
ootato  was  taken  in  the  nana  of  h  other  Buth  Haff enter g»  the  wife  of 
Ha than  Haffenberg*  and  that  oho  hold  tho  real  estate  in  truot  for 
the  partnership!  and  tho  bill  prayed  that  she  be  decreed  to  hold 
the  real  estate  in  trust  for  the  j* *rtners&in  end  th t  ohe  bo  re* 
quired  to  render  an  account  of  all  rente*  incomes  and  profits 
received  out  of  s  id  real  estate*     Sat  hem  Haffchberg  filed  a  eroue- 
bill  against  areeaberg  alleging  th?.*t  there  had  boon  a  dlaoolutlon 
of  tho  partnership  and  averring  certain  agreements  in  reference  to 
the  snaei  that  the  ere  ei -complainant  and  arosfberg  hod  on  account 
stated  on     prii  10 *  1928*  at  which  tine  it  was  agreed  that  there 
was  a  balance  due  to  the  cross -complainant  in  the  sun  of  $7*30?  *71» 
and  that  Orossberg  then  promised   to  pay  to  the  cross-complainant 
the  said  balance* 
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There  was  a  hearing  Defer*  the  chancellor  sued  a  decree 
entered  requiring  the  complainant  and  the  defendant  Ma than  Haffenberg 
te  account  to  each  other  before  a  master  In  ohanoery*  the  decree 
specifying  the  manner  in  which  the  accounting  (should  be  had  and  taken * 
and  the  master  wae  ordered  to  report  the  evidence  heard  by  hin  and 
hie  etatement  of  the  accounts  together  ^ith  his  conclusions  of  fact 
and  of  lav  thereon.   a  we  understand  the  decree  the  defendant 
.other  Ruth  Kaffenberg  was  also  to  account  to  the  complainant* 
The  court  expressly  reserved  jurisdiction  for  the  purpose  of  deter* 
mining  "what  disposition  should  bo  made  of  the  real  estate *  if  any* 
the  court  should  find  upon  a  consideration  of  the  master*  s  report  in 
equity  and  good  conscience  should  be  the  property  of  or  is  held  in 
trust  for  the  parties  hereto  er  either  of  them.*  The  defendants* 
Nathan  Kaffenberg  and  Esther  Kuth  Haffenberg*  appealed  from  this 
decree,   in  this  court*  upon  motion  of  the  complainant*  Oroseberg, 
the  cert If ice te  of  evidence  was  stricken  from  the  record* 

In  their  brief  the  defendants  urged  several  reasons  why 
the  decree  for  an  accounting  should  be  reversed  but  since  the  filing 
of  the  complainant* s  brief  the  defendants  apparently  rely  upon  the 
following  contention i  "We  feel  that  the  primary  vice  is  that  the 
decree  orders  an  accounting  and  then  by  qualification  proceeds  to 
forbid  Kaffenberg  from  obtaining  an  accounting  from  Gresuberg  without 
&ny  showing  of  facto  in  the  decree  or  any  showing  er  reason  in  the 
record  for  such  discrimination**  The  contention  is  also  stated  as 
follows*  "The  discriminatory  features  of  the  decree  is  that  Haffenberg 
is  obliged  to  account  for  matters  subsequent  to  and  independent  of 
the  partnership  while  Qrossberg  is  not**  The  decree  does  contain 
provisions  that  In  full  and  fair  terms  require  each  of  the  parties 
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to  account  to  too  other*     3ut  It  also  contains  (inter  alia)  tho 
following i     "The  master  to  further  directed  that  aa  to  all  entrloa 
made  on  tho  hooka  received  In  evidence  at  tho  hearing  in  thio  oauoo 
of  tranoactiono  subsequent  to  laeember  1.  1920 v  he  ahall  receive 
no  evidence  hut  accept  aa  true  such  entries }  hut  such  entries  ahall 
ho  regartfed  ae  evidence  only  of  the  items  shewn  thereby*  hut  shall 
not  conclude  the  partjoo  frojn  offering  further  proof  ao  to  credits. 

feX.  >4aL  i i:  PJUUaft-S£feft£^S!?5*««L  J^J^WjU^PM^^Wkl^^L  ttaffenborg 

** -Zjm9*m*&sm.  eoUeotod  by  hatha*  or  wooer  any  spcolel  arrangement 

any  suoh  services  f*        (Italics  ours*)       The  defendants  complain 
that  there  are  no  facto  recited  in  the  deeiee   to  warrant  tho 
discrimination  shown  in  tho  italicised  portion  of  tho  order,  and 
after  a  careful  study  of  the  decree  wo  think  the  complaint  to  o 
meritorious  one*         in  fact,  tho  complainant  does  not  attempt  to 
justify  tho  Italicised  portion  of  the  order  out  seeks  to  eustaia  tho 
same  on  technical  grounds*     In  another  part  of  the  decree  "the  master 
io  further  directed  to  take  proof  and  report  hie  conclusions  of  facto 
thereon  as  to  what  foeo  or  compensations,  if  any*  ahall  ho  accounted 
for  hy  either  of  tho  parties  to  the  other  under  any  express  or  specie1 
arrangement  for  euoh  fooo  or  coapfcns&tioae  in  connection  with    matt/" 
upon  which  any  service  was  readered  hy  either  party  subsequent  to 
Beeemher  It  1920 •  and  should  state  the  account  of  same."   etc.     Th» 
part  of  the  decree  covers  the  period  subsequent  to  December  1*  lf2Q» 
and  it  is  fair  to  the  complainant  and  the  defendant  a,  and  is  w&'r  anted 
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oy  the  findings  of  fact  in  the  decree • 

The  italicized  portion  of  the  paragraph  in  question 
should  be  stricken  from  the  cSaojee*  and  the  decree  of  the 
circuit  Court  of  Cook  aunty »  in  all  other  reepecte,  ia 
affirmed*  and  the  cause  to  reaanded  to  the  Circuit  Court  with 
directions  to  amend  the  decree  in  accordance  with  this  opinions 
the  complainant  and  the  defendants  to  hear  their  respective 
costs  in  this  court* 

Awmma  w  part*,  axl  wnrmm&  m  part 

WITH  DXKECTXOrs* 
Cridley#  P*  f#g  and  Barnes »  J»»  concur* 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

\ 


Begun  and  held  at  Ottawa, 


the  year  of  our  Lord  one  thousan 


red  and  twenty-eight , 


within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Just: 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice.   \! 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit! 


7812. 


Agenda   7. 


RUTH  P. 

7   3. 

iilo  m.  aim  vt, 

AP  3LL3  , . 


!AI  FROM  ClRCulT   ^OtTRT 
OF     'OODFORD   COOTTY. 


Jett:  J. 

The  record  in  this  ease  discloses  chat  Ruth  F.  Ran:  ey 
appellant,  filed  her  bill  in  the  circuit  court  of  ioodi'ord 
county,  in  August,  19 E6,  praying  for  a  decree  for  separate 
maintenance  against  Hilo  II.  Ranney,  appellee,  and  an  injunction 
was  issued  thereon  enjoining  and  restraining  appellee  from 
selling  or  in  any  dinner  alienating  any  of  the  real  estate 
owned  by  him. 

The  record  further  discloses  that  the  bill  filed  in 
August,  1926,  was  dismissed  on  April  5th,  1927,  and  that  on  March 
26th,  1927,  appellant  had  filed  a  second  bill  for  separate 
maintenance,  which  was  demurred  to  by  appellee,  and  the  demurrer 
having  been  sustained,  appellant,  by  leave  of  the  court,  filed  an 
amended  and  supplemental  bill  on  June  1st,  1927.   The  amended  and 
supplemental  bill  was  demurred  to  by  appellee  and  the  demurrer, 
was  by  the  chandeilor,  sustained,  and  the  appellant  elected  to 
abide  by  her  said  amended  and  supplemental  bill,  and  a  decree  was 
entered  dismissing  the  same  for  want  of  equity.   To  reverse  said 
decre   this  appeal  is  prosecuted. 

From  the  amended  and  supplemental  bill,  as  the  record 
in  this  proceeding  now  stands,  it  is  alleged  that  on  October  30th 
1903,  the  appellant  and  appelle  were  married;  that  four  children 
we.:e  born  of  said  marriage,  one  15  years  of  age,  one  11  years,  one 
9,  and  one  four  years  o::  a:e.   The  grounds  relied  upon  in  said  bil^ 
are  excessive  sexual  intercourse  on  the  part  of  appellee,  striking 
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appellant  on  two  different  occasions,  using  vile  and  abusive  lan- 
guage towards  her.   It  is  charged  that  before  the  birth  of  the 
first  child  appellee  compelled  her  to  submit  to  excessive  sdxual 
intercourse;  that  the  same  abtained  prior  to  the  birth  of  the 
second  child,  and  also  charges  that  appellee  struck  her  when  she 
was  carrying  the  first  child,  and  at  a  time  when  she  was  pregnant 
with  one  of  her  other  children,  but  does  not  state  which  one. 

It  is  further  alleged  by  appellant  in  her  said 
amended  and  supplemental  bill,  that  appellee  in  driving  an  automobile 
in  which  she  was  riding  when  she  was  pregnant  with  one  of  her 
children,  drove  the  car  over  rough  roads,  which  was  very  injurious 
to  her  health. 

It  is  charged  that  as  a  result  of  the  course  of 
cruel,  inhuman  and  unwind  treatment,  rendering  her  health  and 
life  unsafe  and  her  existence  miserable,  she,  on  to-wit,  shortly 
after  the  birth  of  her  last  child,  ceased  to  occupy  the  same  apart- 
ment and  bed  with  her  said  husband,  and  live  and  co-habit  with 
him,  and  since  that  time  and  still  in  living  separate  and  apart 
from  him  without  her  fault,  though  she  does  live  in  the  same  house 
and  seeks  to  perform  her  duties  as  mother  of  her  children. 

And  in  another-  part  of  trie  amended  and  supplemental 
bill  the  following  appears: -"Your  oratrix  further  shows  tnat  be- 
cause of  the  course,  inhuman  and  unkind  treatment,  language  and 
mannerisms  of  her  above  mentioned  husband,  she  was  compelled  to  and 
did,  to-^-vit,  about  the  year  1921,  absent  'aerself  from  the  apart- 
ment of  her  said  husband,  and  said  oratrix  since  that  time  has  not 
lived  with  him  as  his  wife,  and  "because  her  said  husband  continued 
said  course  of  treatment,  and  that  gradually  the  same  grew  worse, 
she  was  compelled  to  and  did  in  the  latter  part  of  192G,  -.withdraw 
from  the  home  of  her  said  husband  with  her  four  children,  and 
removed  to  the  home  of  her  mother,  where  she  is  now  living  separate 
and  apart  from  her  said  husband,  who  continued  to  abuse,  threaten, 
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annoy  and  pester  your  oratrix  and  of  all  of  her  children  aforesaid, 
from  September  15th,  1J26,  almost  daily  until  about  the  29th  day 
of  November,  1926,  when  your  oratrix  removed  to  the  home  of  her 
said  mother  in  I.Tetamora,  Woodford  County,  Illinois,  where  she  has 
been  living  separate  and  apart  from  her  said  husband,  without 
her  fault  from  thenoe  hitherto."   "And  further  shows  that  at  the 
time  of  the  filing  of  her  s:id  bill,  March  26,  1927,  there  was 
then  pending  another  bill,  by  your  oratrix  against  the  said  Ella 
M.  Ranney,  for  separate  maintenance,  in  substantially  the  same 
form  and  containing  practically  the  same  allegations  as  your 
oratrix' s  bill  of  March  26,  1927,  and  your  oratrix  had  sued  out 
a  temporary  injunction  upon  said  first  mentioned  bill,  which  said 
temporary  injunction  :as  issued,  and  said  first  mentioned  bill 
v/as  filed  sometime  during  the  month  of  Au  ust,  1926,  and  which  said 
injunction  is  the  injunction  referred  to  in  your  oratrix' s  said 
bill  of  March  26th,  and  which  said  original  bill,  "hich  was  filed 
in  August,  1326,  was  dismissed  out  of  this  court  at  the  present 
April  Term  of  this  court,  to-wit:  April  5,  1927,  and  shows  at  the 
time  of  the  filing  of  y  ur  oratrix' s  said  bill,  "larch  26,  1927, 
and  from  thence  hitherto,  she  has  been  and  now  is  living  separate 
and  apart  from  her  husband  without  her  fault  and  living  in  the 
home  of  your  oratrix' s  mother  and  during  all  of  that  time  she  has 
had  with  her  the  four  children  named  in  your  oratrix' s  said  bill, 
filed  :'arch  26,  1927,  anl  your-  oratrix  alleges  that  during  all  of 
the  said  time  that  your  oratrix  has  so  lived  separate  and  apart 
from  her  husband  without  her  fault.   Her  said  husband  has  failed, 
neglected,  refused  and  declined  to  furnish  your  oratrix  with  any 
suitable,  proper,  neces  ary  or  other  support  and  maintenance  for 
herself  or  any  of  her  said  children.   And  further  shows  that  e^ch 
and  every  of  the  allegations  in  the  said  original  "bill  of  your 
oratrix  filed  herein  March  26,  1927,  and  which  are  hereinbefore 
set  forth  are  true  in  substance  and  in  fact  in  manner  and  form  as 
\    therein  set  forth  a,nd  alleged." 
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Jt  is  alleged  that  appellee  is  an  able  bodied  man 
and  is  possessed  of  considerable  property,  both  real  and  personal. 
It  is  the  contention  of  appellee  that  the  amended  and  supplemental 
bill  does  not  allege  facts  which  will  entitle  the  complainant  to 
the  relief  prayed  for  in  said  bill;  that  it  skews  on  its  face 
that  she  is  not  entitle!  to  the  relief  for  which  she  prays;  that 
it  XojJcc  oertainty  and  alleges  matters  by  way  of  recital  and  states 
conclusions,  and  does  not  set  up  facts  upon  which  relief  can  be 
granted;  that  it  does  not  allege  any  well  pleaded  facts,  but 
merely  sets  forth  an  abundance  of  details  in  the  form  of  an  abstract 
of  evidence. 

The  demurrer  to  the  bill  admits  everything  that  is 
well  pleaded.   The  Question  now  is,  talcing  the  bill  as  a  whole, 
did  the  chancellor  err  in  bus  tailing  the  demur  .er  to  the  amended 
and  supplemental  bill?   The  charges  in  the  bill,  are  -  (1)  Excessive 
sexual  intercourse  prior  to  the  birth  of  the  children j  (2),  striking 
on  two  occasions  and  injury  by  recxless  driving  on  one  occasion.   The 
intercourse  complained  of  all  occurred  more  than  five  years 
before  the  filing  of  the  bill.   The  first  charge  of  excessive 
intorcourse  was  lo  years  before  the  bill  was  filed,  end  the  second 
instance  was  9  or  10  years  before  the  filing  of  the  bill.   One 
of  the  blows  complained  of  occurred  more  than  13  years  before 
this  proceeding  was  instituted.   The  other  blew  was  raven  eleven- 
years  before  the  beginning  of  this  suit.   The  reekless  driving 
occurred  14  or  15  years  before  the  filing  of  the  amended  and 
supplemental  bill. 

The  bill  shows  upon  its  face  that  during  the  time  it 
is  claimed  appellee  cursed  and  swore  at  ap  ellant  and  made  the 
alleged  threats  about  ending  it  all,  was  during  the  time  they 
lived  and  co-'iabited  together,  and  was  five  years  before  the  first 
bill  was  filed.   From  a  reading  of  the  bill  it  irill  be  seen  that 
it  is  inconsistent  and  contradictory  as  to  -/here  the  complainant 
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was  in  fact  living  at  the  time  the  suit  /as  broxxght.   In  one  part 
of  tho  bill  it  la  charged  that  the  oomplainant,  in  the  latter  part 
of  1J28,  toolc  the  four  children  and  r  moved  to  the  home  of  her 
mother.   In  another  part  a$  is  alleged  that  shortly  after  the  "birth 
of  her  last  ohild,  she  ceased  occupying  the  same  apartment  and  hod 
with  her  husband  and  living  and  as-habiting  with  him,  and  since 
that  time  has  been  and  still  is  livin;-  separate  and  apart  from  him 
without  her  fault,  though  she  does  lire  in  the  same  house  and  seeks 
to  perform  her  duties  as  mother  of  the  children. 

The  allegations  in  a  bill  are  always  to  be  considered 
most  strongly  against  the  pleader,  and  whenever  two  inconsistent 
or  contradictory  statements  are  contained  in  the  bill,  that  which 
is  least  favorable  to  the  nleader  '.rill  be  adopted.   MacC-regor  -vs- 
Miller,  324  111.  113-123. 

Upon  the  hearing  of  a  demurrer  all  the  allegations 
of  the  bill  are  to  be  taken  most  stronrlv  against  the  pleader.   Fowler 
vs.  ""arion  .  "ittsburg  Goal  Company,  315  111.  312-320.   Upon  a 
demurrer  to  a  bill  in  equity  every  allegation  of  the  bill  is  to  be 
taken  most  strongly  against  the  pleader.   Gage  -vs-  The  Tillage  of 
Wilmette,  et  al.  315  111.  323-331.   Separate  maintenance  proceedings 
cannot  be  maintained  unles-*  husband  and  wife  are  living  separate 
and  apart  at  the  tine  of  the  filing  of  the  bill,   "arle  -vs-  iarle 
60  111.  App.  360;  fill  -vs-  fill,  134  111.  App.  67;  Smith  -vs- 
Smith  156  111.  App.  176;  A  husband  and  wife  Who  are  living  in  the 
same  ho\ise  and  eating  at  the  same  table,  but  not  oc3upying  the 
same  room,  are  not  living  separate  and  apart  within  the  contempla- 
tion of  the  statute.   Elemme  -vs-  Elsm  e  37  111.  App.  54;   A  wife 
living  in  the  same  house  with  her  husband,  although  occupgi  •  a 
different  room  and  mating  at  a  different  time,  is  not  entitled  to 
separate  maintenance.   Lowe  -vs-  Lowe  21?  111.  App.  607;  Even  where 
grounds  for  separate  maintenance  exist,  if  the  wife,  with  knowledge 
of  the  same,  continues  to  live  with  the  husband,  this  will  be  held 
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to  be  condonation  of  the  offense  and  she  cannot  afterwards  'dthout 
fault  on  her  part,  leave  him  for  such  cause.   In  a  case  where  a 
wife  conti-ues  to  live  with  her  husband  for  four  years  after  very 
improper  conduct  on  his  "art,  such  living  ith  him  will  be  hold 
to  be  a  condonation  of  the  offense  and  tier  separate  maintenance. 
Deenis  -vs-  Steals  65  111.  167:   Condonation  is  an  act  of  the  mind, 
either  express  or  implied  and  it  may  be  indicated  by  the  acts  of 
the  parties.   It  is  a  bar  to  a  bill  for  divorce  for  the  cause 
forgiven,  and  the  principle  applies  it    ual  force  to  application 
in  equity  by  the  wife,  living  apart  fro  a  her  husband,  for  a  decree 
for  separate  saint  .'nance.   Deenis  -vs-  Deenis,  Supra. 

The  allegations  of  the  bill  for  separate  maintenance 
must  clearly  show  that  the  husband  and  .  ife  were  living  separate 
and  apart  at  the  bine  of  the  o  n  en.ee.ient  of  the  suit,  Elemme  -vs- 
Slemme  37  111.  4pp.  54:  i^arle  --vs-  Basle  6r  111.  App*  360;  Pratt  -vs- 
Pratt,  197  111.  App.  530:  Lowe  -vs-  Lowe  S13  111.  App.  607:   In 
conclusion,  in  view  of  the  state  of  the  record  we  are  not  prepared 
to  say  that  the  circuit  court  was  in  error  in  sii.staining  a  demurrer 
to  the  bill  and  is  dismissing  the  same  for-  ant  of  equity.   The 
deoree  of  the  circuit  court  of  Woodford  County  will  therefore  be 
affirmed. 

Decree  affirmed. 


STATE  OF  ILLINOIS, 

"-ss. 


second  disteict  j  ^  JUSTIJS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— 1M—  5-28)  ,    —      " 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  ye^tr^of  our  Lord  one  thousand  nine  hundred  and  twenty-eight 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H."  BOGGS,  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON^  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
11IN  27  1928   tne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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A    CORPORATI 

I 


H.   A. 

RROR. 


Jett;    J. 

Tliis   Is  a    suit  brought  by  t  i  iroleua  Company 

to  resov  ■    es     o     breach  of  the  folio  tract ;- 

CONTRACT     I 
She  Seneca  Petroleum  Company,    of  Chicago,    111.    herein- 
after tailed  the  •  "Seller "   agrees    to   sell   an     deliver,    and  the   Tr.   A. 

ch'.e  Const  ruction  Co.,    hereinafter  Sailed    the    "Purchaser" , 
agrees   to  purchase  and  take   the   following  ;  strol  »duots, 

s\ibject   to   the   terrns  and  conditions  hereinafter   stated. 
Article:    No,    32-E3  Road   Oil, 

Asphaltum per   cent.      12-50-60$  and   S3-6Q    to   70    . 

I    read    Oil  shipped  on   this  contract  guaranteed  to   conform  to 
the   Illinois  State  Specifications* 
Quantity;    Approxi  30    to    ?5   ears. 

Shipments:    -   So  be  made      ien   specified  purchaser,    in   sight 

or  ten  thous  Hon  capacity  tan] 

Prices    5   l/s   cents  pe:,:>   gallon   on   Eg-5^   cents   per    -alien   on  E3, 
F«Q»B.    ireneseo,    Illinois* 

.s:      30  days  net,    1  per   sent  10   ia. 
Period  Covered:-   From   ftpril   1st,    132..    bo        vember  1st,    19E.. 
Should  ■     ler  fail   tc    fulfill    bhe    t    rras    oj  Lt  as 

slfied  herein    the  Seller  shall   aave   the   right    bo  defer  further 
shipments   hereunder  until  payment   is  aaade,    or  may  cancel   this 
contract  by  giving  the   purchaser  written  notice   of  su«h  intention. 
The  Road   Oil   sold  hereunder   is  for  consumption  by  the  ser 

and  rot    for  resale. 
All  claims  against   the  Seller  affecting  the   Road  Oil   sola 
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hereunder,  of  whatever  nature,  shall  he  filed  In  writing  within 
forty-eight  (4-8)  hours  after  receipt  of  the  carload  involved  and 
prior  to  tie  unloading  of  aid  oar,  and  should  the  Seller  8  firm 
any  claim  of  the  Purchaser,  then  the  Seller  shall  pay  any 
demurrage  charges  that  may  have  accrued  on  the  carload  involved. 
In  witness  whereof,  the  parties  hereto  have  affixed  their 
signatures  to  this  agreement  (in  duplicate)  this  14th  clay  of 
December,  1923. 

Seneca  Petroleum  Company,  Inc. 
By  C.  "".  1  atthews. 
Approved: 
0.  E.  Huise. 

H.  A.  Resehke  Construction  Co. 
By  H.  A.  Resehke. 
Subject  to  approval  of  0.  2.  Raise* 

The  record  discloses  that  the  suit  was  originally 
brought  against  TT.  & .  Resehke  ,•  3onstruetion  Company,  a  corpo- 
the  defendant  filed  a  plea  i1  abatement,  setting  up  the  fact  that 
prior  to  the  execution;  y.     t     -   contract  the  corporation  had  dis- 
solved, and  that  T-r.  A.  Resohke,  from  and.  after  Soptern/ber  10th, 
19 23 1  individually  transacted    .  '.        -v   the  nam  and  style 
of  H«  A.   2eschke  Construeti  m   Co.ipanyy 

She  declaration  sas  amen".  3uit  progresse    alnst 

the  defendant  under  the  deelaratlon  as  amended.   The  defendant 
Reschke,  on  June  12th,  1325,  filed  a  general  and  special  demurrer 
to  the  declaration  as  amended;  the  eourt  sustained  the  le  mrrer 
and  ••ave  leavo  to  file  an  amended  leclaration.   Ac;ain  an  amended 
declaration  was  filed  April  23,  1026,  and  o 

the  defandant  naeved  to  strike  the  2nd  emended  declaration  from 
the  files*   On  Doce-iber.  2nd,  1326,  the  motion  to  strike  the 
amended  declaration  was  stricken.  Plaintiff ' the  e       "   to 
set  aside  the  order  • :  tri  :i]      amended  leolarati 
on  February  16th,  1327,  the  motion  a     rd        Led.   Or  Maroh 
10th,  1J27,  a  stipulati  n  was  entered  into         '.rti  s  to 
the  proceeding  that  the  aotion  to  strike  the  amen     leclaration 
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should  be  deemed  and  treated  as  a  demurrer.   Plaintiff  thereupon 

elected  to  stand  by  its  a  mended'  declaration,  filed  April  28th 

1326,  and  to  plead  no  further  and  the  court  dismissed  the  suit 

at  plaintiff's  cost.   The  pli       prosecutes  this  writ  of  error. 

declaration  consists  of  two  oounts!  The  first  count,  after 
setting  out  the  c  mtraot  d  clared  upon,  avors  that  Is  and  by 
said  contract  it  was  agreed  bhat  the  purchaser,  within  a  rea- 
sonable thime  should  specify  when  shipment  should  %e  made  by 
the  plaintiff,  of  the  oil  in  sid  contract  mentioned  and  that 
■aid  should  he  made  between  April  1st,  1  24,  and 

November  1st,  1324,  but  that  the  defendant  neglected  and 
refused  to  specify  when  said  oil  should  be  shipped,  and  bas 
refused  to  accept  any  such  oil,  and  that  the  plaintiff  at  all 
times,  within  a  reasonable  period  after  the  sxeeution  of  the 
said  contract,  to-wit,  from  the  14th  da;1  of  December,  1  S3, 
up  to  the  first  day  of  January  19S5,  stood  ready  to  malce  ship- 
ment ay  speoifled  in  said  contract,  whereby  and  by  reason  of 
said  refusal  and  negleot  of  the  scid  defendant  to  specify  when 
s*"  id  ail  should  be  shipped,  anct  to  purchase  and      the  oil 
in  said  contract  mentioned,  plaintiff  has  suffered  damages  in 
a  large  sun  to-wit,  in  khe  sua  af  ;3,Q00.00 

The  second  count,  after  setting  out  the  contract 
avers  that  ,    laintiff  stoed  ready  to  oomp    it]      terms 
of  said  sontract  and  to  ship  said  oil  \rYien   specified  by  the  defendant, 
in  eight  and  ten  thousand  gallon  capacity  tan1:  cars,  hut  that 
from  thence  hitherto  the  defendant  has  neglected,  failed 
and  refused  to  specify  ^en    such  shipment  should  he  made,  and 
has  fail    holly  to  comply  with  its  contract  to  purchase 
and  to  ti       road  oil  in  said  contract  speoid  Led, 
the  plaint i.:     lost  great  a:;        irofits,  that  it  other- 
wise would  and  could  bare  realized  on  the  sale  of  said  oil, 
and  has  een  otherwise  damaged,  to  the  damage  of    ■  plaintiff 
in  the  sum  of  |8, 000,00,   For  the  purposes  of  this  opinion 
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plaintiff  in   orror  is   called   "plaintiff"   and  defendant   in  error 
is    railed  "del     J    at. ' 

The  ■•  ri  -eipal  tjuestio  i       i  il  i      >n    this  record 
is  ■  or  not    the    sont*aot   i  &ion    is   auf   ieiently 

tpecifia  ilch   to  base  ove      ?     It  ia    '•        job  ten- 

sion o :.   '.  .a  plai   tiff  that  the  montl     Is  stated  In  a    vritten 

contract,   which  omits   to   state    t ...     ~o   r,    Intended,    it  will  be 
inferred  Id  >nce    of  any  implication    to  the  contrary,    that 

it  ia   the    indicated   aonth    then  next  ensuing*      On   the   other  hand 
it   is   the   eontention  of   the   defendant   that    bha   period  covered   by 
the  contract,   and  the    terms   thereof,    is    sxpress]  '   stated  on   the 
face   of   the   same,  being    from  April  1st,    192.,  aber  192»« 

that  it   is  not  oncer  tain,     tnd    fchi  '    while    J_  ~t  hare 

the   ono  which  plaintiff  now  contends  was   intended,    yet   the 
I   atraet   Ls      (finite  as  to  the   period  covered,   and  the  plaintiff 
is  bound  by  law  by  the  written  language   of  the   son tract* 

It  :;.     further  Insisted  by  the  defendant  that  there 
is  no  room  for  eonstruetion  by  the   eourt  of  this  contract,   because 
with  respect  to   the  period   covered,    the  dates  ars  elea; 
definite*     Th?  defendant    irgues   that  the   period  from  April  1st, 
192*$    to  November  1st,    192,.    is    l  since     as t  and    that   It  would 

be  wholly  impossible    for  any  person  to  either  sell  or  buy  oil 
during  the   period  stipulated  by  at* 

In   ?ol«    13  Corpus  Juris,  9    538,   under   the   heed 

Clerical    Srrors  and    Dmissions,  uli     :      \    nounaed;    "n    -. 

contract  must  be  reed  aoeording   no  1  ttent  of  1  itios   in 

spite   of  clerical  errors  ahd  omissi   ;. 9,   which,    if  followed,    would 
ch?    ;e    that   intention,"   aa#    in  Sub-division    '"' '    on    said   ;••"     '• ,    it 
is   said   "When    the  month   is   stated   in  a    written   contract,   which 
omits   to   state    the   year   intended,    it  will   be    inferred   in   the 
absence   of  any  implioatio'n   to   the  c  nti    r;  ,   that  it  i:  1«     '-"- 

nated  raonth  then  next  eatauing."      This  rule   finds   support   in  Bogard  vs. 
Earhan  56   Oregon  269,    10-8  lac.    214* 


Massey  vs.   Behlford  68    111.    290,    was  a   suit  declaring 
upon  a     ro-dssory  note,   which  reads  a?  follows:-"0n  or  "by    b 

'first  of  ffiardh  eighteen  end  3ixty-eight  I   promise    to  pay  to  .Teese 
lassie    ^825*00  with  interest  from  date  at   th<     pat       >f  .         per 
cent."11'^   its  ■'.  oiaion  the  court  at  page   891,       long  other 
things  said,    "I"i    the   construction  of  written  contracts   11:   ia 
well  known  rule   of  law  that  the    indention  of  the    parties  who 
make   the  contract   is   to-  be   determined  from  the  whole   instrument, 
and  when  the   intent  can  be   so  ascertained   it   is    the    Stat;    of  the 
court  to  carry  it   into   effect."      On  292   it  farther  said, 

"If  a  contract  contains  ambigeus   words   or  words   of  doubtful 
ennstruction,   such  are   to  be   construed  more   strongla    against   the 
party  who  executed    the   contract.      If  the   contracting      ■    ';.    uses, 
over  his  own   signature,    language    of  doubtful  meaning,   he   cannot 
oorapl-'in  when  the  contract  ia  favorable   to  the   other  contracting 
party  who  is  not  presumed  to  have   chosen  or  expressed  the    doubtful 
meaning.      What  then  did  the  defendant   intend  and  did  r  Lntiff 

expect   :fjien  the   promissory  note  was   executed  in   and    by     ''ich 
the   defendant  promised   to  pay   fcb  unt  therein  named  on  er   b 

the  first  day  of  March     lateen  and  sixty-eight?"      Shea  ne 

doubt    in  regard   to    the    intention   of  beta  payor   and 
deubtedly   intended  fe$  the   language  used   feo    lake    the      oJ ;e   due   or    the 
first  day  of  Mareh  1868,    the  word  "hundred"  was   ommitted    but   the 
intent  of   the  parties   is   so  manifest  that  the   law  will  enforce 
the  contract  as  was   intended  and  bold  that  the   note 
the   fi   at  day  of  March  1068,  .   It    is  not    the   policy   ^:    co 
give   such  a   construction  to  contracts  as   will  defeat  th  af 

justiee  upon  a   technical  auestiom,    but  rather  to    anforce   contracts 
according  to    the   intent  of    the  mafeers   thereof,   when,    as   in   this 
case,    the    Intention  is   so  apparent »" 

One    of  the   questions  presented  by  the    record  is  as 
to  whether  the  allegation  of  damages  is  sufficient?     Ehe     eelara- 
tion  alleges    the   contract  anjd  bjjaeh  thereof  by   the   d  fendant 

.    and  the    damage   thereby   suffered  by  plaintiff*      The   second  count   of 
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the  amende  I  declaration  avers  that  the  plaintiff  has  lost  great 
pains  and  profits  that  otherwise  it  could  and  would  have  realised 
on  the  sale  of  said  oil,  and  lms  been  otherwise  damaged*   «'e  are 
of  the  o-.r   :     at  the  ■  ■   gati  j    Lamages  on  gez  iral  demurrer 
Is  sufficient.   It  is  Insisted  by  t         at  that  t  s  declara- 
tion as  l  rur«      san.se  it  failed  to  allege    t  the  eo  - 
tract  had  been  approved  by  )*  3.  Raise.   lash  court  of  bhe  declara- 
tion        t     s  Ltraet  was  made  su     keyed  into  between 
the  parties!  the  averment  includes  bhe  .1  ing  oi  each  and  every 

tss&ry  u  oompl  be  the  contract,  and  it  is  n o  b  neeess 
to  set  mt  the  various  atepa  and  acts   Loh  oonstitute  the  execu- 
ti  in  3  '  b  e  contract.   She  contract  sho  a  on  Its  face  that  it  was 
approv  :i.  ,'  0.  !.  Halse.   here  plaintiff  -sues  on  a  contract  made 
Lt  he  need  net  allege  an  acceptance,  sinae  the  acoep- 
rill  be  impli<  -  from     B.et  oi  bringing  suit.  13  Corpus  Juris 
i  721  par.  837.   It  is  also  insisted  by  the  defendant  that 
»h  oount  of  the  declaration  is  demurrer able  in  failing     re* 
an;;  sufficient  consideration  to  support  tfc   ag  sement.   The  contract 

.  on  contains  a  promise  of  the  seller  to  sell,  and  by  the  buyer 
to  buy,  and  the  promise  of  saeh  1st the  consideration  for  the 
lise  of  the  other. 

It  is  also  i  sisted  by  the  defendant  that  the 
contracted  for  is  so  indefinite  as  to  render  the  eontraat 
Lfo roe able  by  reason  of  specify!        antity  as  "approximately 
a  75  ears,  "Hie  word  apprezi         oars  to  be  a  part  of  the 
bed  form  of  bhe  contract  not     .  L  out*   The  word  ''ap  rox- 
'  has  a  definite  meaning  in  law.   It  -roans  appreaahln  ■; 
i  aps,  Lot  :-'>'-'■'',   but  not  slfied,   llo  lington 

lannir   Jo.  vs.  Oni  n  Jan  lo.  ?4  111  1pp.  62-56. 
Moreover  the  word  "approximately"  in  bhe  e      itiea  of  this  contract 

Lisrc       1  ;ause  bhe  plain  intention  of  the  parties 
as  to  quantity  is  that  it  shall  be  in  not  loss  ttoan  fifty  nor  more 
than  seventy  five  cars. 


After  an  examination   of  all  -niestions   raised  ly 

the  id     it,       ■    &r  tfl     >fl   i»n   that    t  .•:.■    oourli  v:ao   in  orior 

in  sn  Learei      t    bo   tin;    declaration,   and    th      '       ;  tent 

•f    fc    1    Slrouit  3ourt   of      -  r     lotuity  ia  rev^r  cai-se   is 

»:ided. 

.I'ever'jod  and  Re  -landed. 


STATE  OF  ILLINOIS, 

second  district  j  Tj  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  arid 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


$u0^ffic*L*A>* 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice.  --" 
Hon.  THOMAS  M.  JETT,  Just 
JUSTUS  L.  JOHNSON,  Clerk. 


FLOYD  S.  CLARK,  Sheriff 


I 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JtlN  2  7  192b   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7841. 
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BOARD    OF  EDUCATION   DISTRICT 
IUHBSR   42,    ROC]     ISLA" 
WIATS     ;F   ILLINOIS,    OTHERS 
3    CORDOVA    CGmTJNITY 
HIGH  SCHOOL  DISTRICT    T0.    42. 
AP 

V  3. 

NON  JT 

ITESIDE  COUNTY,  STJ  IS  OF 

iujy  is, 

APH3LL  !E  • 


TY. 


Jett.  J. 

This  is  a  suit  in  assumpsit  instituted  by  the  Board  of 
Education  of  District  Number  42,  Rock  Island  County,  State  of 
Illinois,  known  as  Cordova  Community  High  School  District,  Appellant, 
against  Non  High  School  District  of  Whiteside  County,  in  Bald 
State  of  Illinois,  to  recover  a  balance  due  for  the  tuition  of  three 
pupils  from  the  non  high  school  district,  who  attended  high  school 
of  district  42  of   Rock  Island  County t  known  as  Cordova  Community 
High  School,  Appell  nt.   The  cause  was  tried  before  a  |ury  rith  a 
finding  in  favor  of  the  appellee  herein.    otion  for  a  ae   ferial 
was  denied  and  this  a    "  followed*.   There  are  two  principal 
questions  presented  upon  this  record  for  decision. 

FIRST: That  the  ]  n  [i  ;h  School  District  is  neither  oapal 

of  suing  or  of  being  sued. 

SECOND: That  in  determining  bhe      apiti  cost  of  maintaining  and 

conducting  a  high  school,  all     an  ■  income  must  be  taken 

into  account. 

The  first  question  presented,  is  that  a  non  higt  school 
district  is  neither  capable  of  suing  or  being  sued,  will  he  sjiven 
consideration  first.   !h    is  no  express  provision  of  the 
statute  conferring  power  on  r\r,n   high  school  districts  to  sue  or 
be  sued.   The  reported  eases  involving  non  high  school  districts 
have  generally  arisen  in  mandamus  proceedings. 
Section  33  of  the  "Jchool  law,  among  other  things,  provides  that 
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the  formation  of  corporations  and  quasi- cor  orations,  for  the 
purpose  of  local  administration,  are  school  districts,  towns  and 
levee  districts.   In  a  strict    ,  .  they  are  not  municipal  oo 
tions  hut  quasi-eor /.orations. 

1  mers  territorial  sub-division,  of  the 

attributes  of  a  corporation,  cannot  sue  or  be  sue  ,   ccept  viien 
specially  permitted  by  statute.   On  the  other  har     I  rritorial 
sub-divisj  on,  even  if  not  a  true  runioipal  corporation,  that   has 
power  to  sake  contracts,  hold  property  anC.   lev      collect  taa   , 
is  so  far  a  gnasi-corpoi  ation  that  it  ms      sued   ithout  any 
express  statute  giving  the  action.   19S:.'C!.L.  3       0.  337 . 
The  above  rule  is  in  harmony  with  the  recent  h  3 
Supreme  Court  01'  this  state,  with  respect  to  drainage  districts. 
In  recent  years  the  court  has  treated  drs  In  i- 

cipal  or  quasi-municipal  corporations,  a]  bained  verdicts 

and  suits  boou^ht  directly  against  levee  districts  in  its  corpo- 
rate name.   Bradbury  -vs-  Van  flail  a  Drainage  District  £36  T.ll. 

In  lie  Loud  vs.  Selby  10  Co      Lout  390,  37  American 
Decisions  639,  one  of  the  -u^suions     lv  L,  was  whether  or  not  a 
school  district  was  liable  to  be  gaeaunless  the  actio:      x  ressly 
given  .by  Statute*   In  its  decision,  the  Court  said:- 
"That  these  corporations  are  capable  of  suin,         g  sued, 
would  seem  to  be  strongly  inferable.  :es  and       Leges 

conferred  u  p  n  chem  by  the  Statute,  fh  bo   ;ct 

school  nouses,  to  nu  1      xands  0.    >-  .  "  .,  to  levy 

and  collect  taxes,  to  appoint  treas      and  collectors  and  to  do 
all  necessary  acts  for  the  purpose  of  sustainl  >ing 

schools.   They  may,  therefore,  possess  property,  and  take  contracts. 

It  has  aowerer  been  said  that  tv     iasi-corp  irs  ; ^ot 

liable  to  be  sued  unless  the  action  is  socpresslj   iv      Statute, 
and  In  support  of  this  proposition  a  number  of  eases  have  been 
cited.   But  none  of  these  cases  relied  on,  sustain      ;oposition 
in  the  broad  terms  in  which  it  has  been  asserted, 

***********=■  ;■  <:  *  *■:{..-■  ***********  ******************* 
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It  may  he  remarked  that  the  only  principle  involved 
in  these  oases  is  that  a  quasi-eorporati  m   ia  not  liable  at  oommon 
law  for  the  mere  neglect      jorporate  duty^  But  it  oea  not 
therefore  follow  that  no  action  Ilea  e  ainat  bhem  unlesa  it  he 
given  by  Statute*   Let  if  once  he  admitted  (as  indeed,  it  must 
be  admitted,)  that  these  corporations  have  the  power  to  make 
contracts,  and  there  is  an  end  oi  the  aeation.  For  it  surely 
would  be  flagrant  departure  from  all  prinoiple,  to  hold  that  such 
contracts  could  not  be  enforce!  against  them." 

I-1  Board  of  Education  of  Paris  Union  School  Bistriot 
No.  96,  Edgar  County,  vs.  Poard  of  Education  of  Non  rTigh  School 
District  of  Edgar  County,  B42  111;  App.  488,  a  mandamus  proceeding 
was  instituted  for  the  purpose  of  oeatpelling  bhe  noB  '  i     fciool 
board  to  malce  a  levy  in  order  "oo  collect  a  bax  with  whieh  td  pi 
tuition,  and  a  general  and  special  demurrer  was  interposed  to  the 
petition  for  mandamus,  and  set  up  as  greunda  for  demurrer  that  the 
non  high  school  district  waa  not  such  a  cor  >•  i   could 

sue  or  be  sued  ana"  that  the  action  would  not  lie  to  enforce  the 
payment  of  the  amount  due.   The  trial  court  over  ruled  the 
femurrer,  and  on  appeal,  the  couri  at  page  49S  said:-       i  al- 
lants,  as  a  Board 'of  Education,  and  as  individuals,  constituting 
that  hoard,  do  constitute  an  arm  of  the  state  for  the  purpose  of 
levying  taxes,  drawing  orders  for  the  paj       £  tuition,  and 
performing  other  incidental  duties,  and  whether  they  act  as  a  body 
cor  orate  4r  in  their  individual  capacities,  aa  part  of  the  school 
system  of  the  state,  they  are  equally  amenable  to  the  law  and  the 
performance  of  their  statutory  duty,  and  such  perfor  u   ■      he 
enforced  by  mandamus.''   While  it  is  true  that  the  language  used,  as 
above  c noted,  was  in  a  mandamus  proceeding,  a  non  high  school 
district,  being  amenable  to  the  law  in  the  performance  of  its 
statutory  duties,  such  performanse  may  be,  in  our  Judgment, 
enforced  either  in  an  action  in  assumpsit  or  by  aandamus* 
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If  the  Board  of  Education  of  a  non  high  school 
district  should  refuse  to  make  a  lev:;  for  the  purpose  of  raising 
mor         ii«h  to  pay  tu  tion,  it  could  be  required  bo  go  io 
a  mandamus  proee<  ■■  ;.  1.6  oement  of  a  statutory 

duty.   If  the  Board  had  itatut  i  *y  duty  of  i  :ii   the 

levy,  and  had  collected  the  taxes  for  the  purp  -e  of  pa;     tnition, 

I  refused  to  do  so,  it  oould,  if  the  contention  of  appellee  is 
correct,  defeat  +  bent  purpose  of  the  Statute*  We  think 
the  requirement  of  the  statute  to  levy  and  collect  a  tax  for  the 

ose  of  paying  tuition,  carries  with  It  '■'      v+.  to  sue  for 
the  ttxitior>.   In  a  proceed!      h   jtitut      appellant,  the 
sum  oould  be  ascertained  and  Judgment  recovered,  and  if  a  refusal 
to  pay  aftei  ]      it,  the  board  could  he  compelled  to  pay  "by  an 
ropriate  action* 

It  is  next  I  slated  by  appellee  that  the  Li    isho  1 
district  used  the  building  for  community  it 

out  for  entertaiha  ntsg  reoeiving  ineo       rofita  thereby; 
that  such  should      sounted  fox-     i     tount  of  the  net  pro- 
fits should  be  deducted  from  ■  oost  >j  maintaining  the 
high  school,  so  that  the  actual  co  b  3  si  e   :  ;."  tight  1         Lned. 
The  statute  does  not  contemplate  that  the  tnco  school 
district  is  to  be  sonsidered  In  Letermini]        r    japita  cost 
of  maintaining      ehool.   I  natters  not  h  r  much  a  hi      ool 
district  may  obtain  from  taxes  ,   i-ft  .       its  or  entertainments | 
the  privilege  of  no   ' ;. gh  school  pupils  to  attend  the  school  of 
a  high  school  district  is  conditio]      >n  the  payment  of  the  per 
capita  cost,  and  it  makes  no  differer.ee  to  such  pnpils,  of  oth^r 
non  high  school  districts)  what  the  source  of  rev  a      which  may 
be  used  in  defraying  the  total  cost  of  aainti  aiB    .       school* 
If  the  contention  of  appellee  in  this        is  true,  then  if  the 
.  school  should  take  In  s&ou             '   Lainment  to  defray 
the  cost  of  maintaining  the  1  .      >ol,    ion  ilgh  school  pupil 
would  be  required  to  pay  no  tuition  at  all*   A  non  tiigh  school 
pupil  oust  pay  a  share  of  the  total  costs,  without  regard  to  where 
the  money  comes  from  to  pay  tin  3  total  cost.   Board  of  Education  of 
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Paris  Union  chool  District  No.  95  Cigar  County  against  the  Board  of 
Education  of  5oa  Righ  School  District  of  5d  »r  County,  831.  m.  Ap-. 
415,  was  a  rooeeding  Is  assu      for  tuition  of  pupil 

sohool  territory  «         andefl  the  high       Ir    ia  Dnior,  School 
District,  and  1  question  under  oonsideration,  at  :a^-e 

421,  the  oourt       bher  t      aaid;-  "It  is  i  tool  I 

districts  L   aany  cases,  a  e  donees  .ons,  r  seiving 

gifts  of  money,  sites,  buildi  .  ..,  and  that  under  the 

ruli  oontended  fo  Llant,  these  would  operate  to  the  benefit 

of  the  non       jhool  district,  th    .  .■  .ones  intended. 

If  the  rule  should  be  established  s   o<  llant, 

it  sould  be  equally  ai  oogenl   sontend*     ,  the  b orris      -let 
has  misappropriated  its  fund,,   ntered  inte  i   rov        tracts, 
paid  exhorbitant  prices  for  its  sites*  buil  at,  and 

that  t  e  eost  price  of  sueh  property  was  generally  grossly  unfair 
and  unjust. T' 

■'?  l  ?  of  the  opinion,      fore,  that  any  income 
repaired  by  the  appellant  district,  by  »ay  of      ,      s,  ./as 
not  a  matter  proper  to  ^e  taken  into  ©inside ratios  i         ing 
the  actual  cost  per  capita  oi'  m   t     Ln  L.   It  is  also 

,ted  by  appellee  t       re  could  be  no     rery  for       nson 
that  tie  appellant  sohool  district  did  not  proTe  bhat  11      )1 
vi  -  sntitled  to  tuition*   Ihe  record  discloses  that  i:  \      L  ;;ss 

1  George  testified  -  ''  e    L        5  iur 

Mho  Is,  and  t  a   >rl  ione  there*  and  they  put  us  -       3C    :  ted 
list,  and  I  understand  an;,r  pupil     '  school  can  attend 

college  from  aur  sohool,  as  o  ar  i  speet  sate  i   ector* 

Said  ritnea     i   testified*  'Our  sohool  is  an  ae  I        igh 

ehool,  fa  nis     -  sur  year  high  echo  >1«  '-gh 

school  in  the  a   anlng  of  this  act  is  any  publifl  h  -,  pro- 

viding a  eourse  si  t  e  or  a«fr«  years  j-    /ork  a      1  by  the 
Superintendent  of  Public  Instruction.   The  Lnferenoe  would  there- 
fere  naturally  -rise,  and  the  eoaelusion  would  be  that  the  appellant 
ha,^  a  recognised  iigh  school,   ith  four  years  of  credited  high 
sohool  vork. 


Furthermore,  this  suit  is  for  a  balance  claimed  by  the  appella:at 

to  bo  'me.   The  non  high  school  district  had  made  pay    ■  on 

ao count  of  the  tuition  of  f   thr  (  pu  ills  ir<  uestion  who  attended 

high  school,  and  it  is  estop]    i  ■  to  deny  that  they  er      i/.le 

to  the  high  BOhool      bat  the  U    ichool  is  a   ico  iKed  hi 

school. 

It  i;-.  the  contention  of  appellant  that  the  court 
erred  in  giving  instructions  .;.i  ■  and  14  on  the  part  of  appel" 
Instructions  10  and  14  are  as  follows t- 

(10)   The  court  instructs  you  that  iC  yen,  believe  from  the  evidence 
that  the  plaintiff  has  received  ee  tain        other  than  taxation 
Kad  tuition  and  has  failed  to  prove  fehe  amount  of  such  income  and 
that  by  reason  thereof  you  are  hot  aisle  to  determine  the  net  cost 
of  operating  the  pis  'tiff'.-  seh  >1,  then,  in  such  case,  the  plain- 
tiff cannot  recover, 

(14)   5Phe  Court  instructs  yoti   (  :     defendant  is  entitled  to 
the  benefit  of  e  cipedit  for  any  funds  received  by  the  plaintiff 
and  if  you  believe  from  the  evidence,  that  the  plaintiff  district 
has  had  certain  items  of  income  other  than  taxation,  or  tuition, 
and  has  i  ot  giv  n  the  d  fendant  district  the  benefit  of  such  credits 
then,  in  such  case,  the  plaintif  te       it  recover. 
She so  instructions  are  erroneous  as  they  Inform  the  jury  that  the 
net  cost  is  the  basis  on  which  fee  o    iput   the  per  capita  cost, 
While  trie  net  cost  is  -'ot  the  sorr<      lis  for  computing  the 
per  capita  cost.         eost  is  not  +       1  cost,  and  the  total 
cost  is  the  basis  as  presortl  >d  by  the  Statute. 
Furthermore,  instruction  6,  given  on  the  part  of  appellant,  told 
the  Jury  that  ;- ihey  we    lot  to  be  :e  into  jo  lideration  e.ny   income 
received  by         tiff  as  taxes,  tuition,  annuities,  legacies, 
bequests,  donations-,  or  p.ny   Income,  an   i.  -  itrueti  in  10,   iven  on 
behalr  of  defendant,  bold  t    jury  that  the  plaintiff  could  not 
recover  if  it  had  received  any  income  other  than  taxation  and  fri  i- 
tion  and  had  failed  to  :rove  the  amount  of  such  income. 


' 


Instruction  14  told  the  jury  thai  the  defendant  Ls  entitled  to 
credit  1  funds  received  by  the  plaintiff.  Instruction  8, 

given  on  the  part  of  appellant  and  instruction  10,  given  on  the 

rt  >f  appelle  >,  a  iv.  itent.   Instruction      >unoea  cue 

rule     Lie      a     tall    gov  rned  and  1  a  oon- 

trar.v  rule.   The  instructions  are  sonflieting  as  well  as  contradic- 
tory.  Conflicting  or  contradictory  instructions  fu         correct 

Lde  to  the  jury,  and  bhe   Lvj  i    rroneous*   Illinois 

Linen  Go.  vs.  Hou-h  31  111.  63}  Ohieago,  etc.  Railroad  Company 
vs.  Jennings,  114  III.  App.  6£2~€g§,   Thomas  vs.  Riley  114  111.  App, 
520-521.  The   giving  of  contradictory  instructions  is  ground  for 
reversal,  and  for  the  granting  of  a  ne  i  trial.   Gummlngs  -vs-  "clland 
120  111.  App,  315-318-319}  An  erroneous  instruction  is  net  cured 
by  giving  a  correct  instruction,  necessarily  inconsistent  or  con- 
tradictory and  it  is  I  tpo   ibl   to  a  w  ia  ;  charge  the  jury  fol- 
.  Chicago  City  Railway  Company  233  111.  160-173- 
174;  Ohieago  and  :'l  aukee  Electric  Sy.  Co.  vs.  Mawman  S06  111. 
182-1:4;  Sfhere  Lnst   Jtions  a     it      it  Lt  i  ith,  or  contradict 
each  other,  it  is  t  13   sible  bo  say  liether  the  jury  was  controlled 
by  one  on  the   other,  -  nd  t  s   Iv     -  J  3tructio    bleb  contra- 
dict each  other,  is  round  for  reversal.   Cummings  -vs-      d, 
130  111.  App.  315-318. 

We  conclude  therefore,  that  i:  view  of  the  state 
of  the  record,  reversible  error  was  committed  in  the  trial  of 
this  causo  and  the        :  of  the  circuit  court  o±       lde 
County  .411  be  reversed  ani  the  cause  re  landed,  'hie1;  is  ao       ly 
done. 

Reversed  -  ed. 


: 


STATE  OF  ILLINOIS, 

second  district  J  l}  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this daJ7  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(88416— 1M—  5-28) 


AT   A ITERM  OF  /he  APPELLATE    COURT, 


y  of  May,  in 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  da] 

the  yekr  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within'  and  for  the  Second  Df^trict  of  the  State  of  Illinois: 
Present  —  The  Hon.  NORMAN"!.  JONES,  Presiding  Justice 
\Hon  ./FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT 
JUSTUS  L.  JOHNSON. 
FLOYD  S.  CLARK,  Sheriff 


«■-«•••  25  0  I. A.  6  57* 

[,  Clerk. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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3.  B.  GEIGER,  APPELIEE, 

V. 
CITY  OF  ROCKFORD,  APPELLANT, 


APPEAL  FROM  THE 
OIRCITIT  COURT  OF 

iVITH.JEBAGO  COUNTY 


OP IITI OH  BY  BOGGS  J: 

Appellee  instituted  a  suit  in  the  Circuit  Court  of 
7innebago  County,  against  appellant  to  recoTer  ;j;4>915.47,  claim- 
ed to  "be  due  for  extra  work  and  materials  furnished  in  the 
digging  of  two  artesian  wells,  numbered  two  and  three,  under  a 
written  contract  by  which  appellee  was  to  sink  four  deep  wells 
for  appellant.   The  original  declaration  consisted  of  one 
special  count,  to  which  the  general  issue  was  filed.   Appellee 
later  filed  the  common  counts,  with  a  copy  of  account  sued  on, 
together  with  an  affidavit  of  claim.   The  plea  of  the  general 
issue  was  filed  to  the  common  counts.   Appellee  moved  to 
strike  the  plea,  on  the  ground  that  it  was  not  accompanied 
by  an  affidavit.   On  cross-motion  of  appellant,  leave  to 
file  an  affidavit  of  merits  was  given,  and  the  same  was  filed. 
The  oasue  was  tried  and  a  verdict  returned  in  favor  of  appellant, 
on  which  judgment  was  rendered.   On  appeal  to  this  Court  the 
judgment  was  reversed,  and  the  cause  remanded.   (Geiger  v. 
City  of  Rockford,  244  111.  App.  657;  abst.  opinion.)   A  statement 
ment  of  the  case  appeals  in  our  opinion,  as  filed  with  the 
clerk. 

V/hen  the  cause  was  reinstated  in  the  Circuit  Court, 
leave  was  given  to  appellee  to  amend  the  ad  damnum  and  the  bill 
of  particulars,  and  to  file  a  new  affidavit  of  claim.   Appellant 
filed  three  additional  pleas,  accompanied  by  an  affidavit  of  de- 
fense.  To  these  pleas  appellee  filed  a  demurrer,  whereupon 
appellant  filed  three  amended  additional  pleas,  and  the  demurrer 
was  ordered  to  be  extended  to  such  amended  pleas.   The  trial 
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oourt  properly  sustained  the  demurrer  on  the  ground  that  the 
matters  of  defense  set  up  in  the  amended  additional  pleas 
could  he  shown  under  the  plea  of  the  general  issue.   It  was 
then  ordered  that  the  general  issue  and  affidavit  of  merits 
filed  January  18,  1926,  stond  to  the  declaration  as  amended. 
Thereupon  a  motion  was  made  by  appellee  to  strike  the 
affidavit  and  plea  on  the  ground  that  under  the  opinion  of 
this  Oourt,  the  only  triable  issue  is  one  of  fraud  or  mis- 
take, and  neither  of  said  defenses  were  put  in  issue  under 
the  plea  of  general  issue  or  mentioned  in  the  affidavit  of 
defense.   The  Court  allowed  the  motion,  struck  the  plea  and 
affidavit,  and  rendered  judgment  against  appellant  for 
$4,915.47,  with  interest,  etc.   To  reverse  this  judgment, 
an  appeal  is  prosecuted. 

Counsel  for  appellee  insist  that  no  defense  was 
available  under  our  holding,  except  that  of  fraud  or  mistake; 
that  no  such  defense  was  raised  by  the  plea  and  affidavit  of 
defense;  and  therefore  the  Court  did  not  err  in  striking 
the  plea. 

The  order  reversing  the  cause  was  a  general  order 
and  when  the  case  was  reinstated  in  the  Circuit  Court,  the 
parties  were  entitled  to  a  retrial  by  a  jury.   On  such  trial, 
the  Court  would  be  governed  by  the  legal  principles  an- 
nounced in  the  o.  inion  filed  on  the  first  appeal,  insofar 
as  those  principles  were  applicable  to  the  case  made  on  the 
second  trial.   (South  ^ark  Comrs.  v.  Ayer,  245  111.  402;  P.C.C. 
&   St.  L.  R.  Co.  v.  Gage,  286  111.  213;  Belskis  v.  Deering  Coal 
Co.,  246  id.  62.) 

From  the  statement  contained  in  our  former  opinion, 
it  will  be  seen  that  the  depths  to  which  wells  numbered  two 
and  three  were  bored  are  considerably  greater  than  the  depths 
estimated  in  the  contract.  The  suit  is  for  the  work  done  and 
materials  furnished  on  such  excess  depths.   The  defense  set  up 
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in  defendant's  affidavit  is,  that  if  any  such  la"bor  was  done  or 
materials  furnished  in  reaching  such  excess  depths,  they  were 
furnished  at  plaintiff's  own  suggestion  and  request  under  a 
contract  for  the  digging  of  the  wells  at  an  agreed  price  per 
foot,  which  price  had  "been  fully  paid;  and  that  there  were  no 
extras  contracted  for  incident  to  the  digging  of  the  wells  or 
otherwise.   We  were  of  the  opinion  when  the  case  was  first 
before  us  that  the  affidavit  of  defense  wa_s  a  sufficient  one 
and  we  still  adhere  to  that  view. 

On  the  first  trial  the  defendant  sought  to  show  (a) 
that  the  work  and  material  were  to  be  classed  as  "extras",  and 
under  the  contract,  no  recovery  could  be  had,  unless  they  were 
ordered  in  writing  by  the  consulting  engineer  and  endorsed  by 
the  Superintendent  of  the  Water  Department,  with  the  agreed  price 
for  the  same  specified  in  the  order;  (b)  that  they  were  not  so 
ordered  and  no  agreed  price  had  been  specified  there#re,  (e) 
that  under  the  contract  the  plaintiff  was  bound  to  furnish  the 
additional  work  and  material  without  additional  compensation  thsre- 
for;  (d)  that  the  engineer's  final  estimate  was  not  binding  upon 
the  defendant  city;  and  (e)  that  all  the  work  had  been  fully  paid 
for. 

We  held  that  the  work  and  material  for  which  the  suit 
was  brought  were  furnished  under  the  contract,  and  contemplated 
by  it,  and  were  not  to  be  classed  as  "extras";  that  the  contract 
specifically  provided  for  the  payment  for  such  additional  -ork; 
and  that  the  final  estimate  of  the  engineer  was  binding  upon  both 
plaintiff  and  defendant  in  the  absence  of  fraud  or  mistake. 

For  the  errors  pointed  out  in  our  former  opinion,  the 
cause  was  reversed  and  remanded  generally,   ""hen  next  put  upon 
trial,  and  after  the  demurrer  had  been  sustained  to  the  amended 
additional  pleas,  the  pleadings  and  issues  were  the  same  as  they 
were  on  the  first  trial.   The  defendant,  tinder  the  plea  and  the 
affidavit  of  defense,  had  a  right  to  show,  if  it  could,  that  the 
additional  work  and  materials  had  been  fully  paid  for.   That  was 
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th*  6hly  question  raised  "by  the  pleadings.   'Vhether  the  oity  had 
pdd  for  such  excess  depths  is  a  question  of  fact. 

Under  our  view  of  the  contract  and  the  pleadings,  the 
situation  is  simply  this:   It  is  conceded  that  the  plaintiff  fur- 
nished the  v/ork  and  material  for  the  additional  depths,  claimed 
by  him,  hut  the  affidavit  asserts  that  additional  compensation 
therefor  has  heen  paid.   If  plaintiff  iias  paid  additional 
compensation  therefor,  he  cannot  recover.   If  he  was  not  paid 
additional  compensation,  as  we  have  held  the  contract  contemplates, 
then  he  is  entitled  to  recover.   This  question  should  have  been 
presented  to  the  jury  and  it  was  error  for  the  trial  Court  to  '  • 
strike  the  affidavit  of  defense  and  plea  of  the  general  issue  and 
to  render  judgment  as  by  default.   The  cause  must  be  again  re- 
versed and  remanded  for  a  new  trial  in  conformity  with  the  views 
herein  expressed. 

•  Reversed  and  remanded. 

Addenda: 

In  a  petition  for  rehearing,  counsel  for  plaintiff 
insist  that  the  suit  is  on  an  award  made  by  the  engineer  under 
the  terms  of  the  contract;  that  the  award  can  be  impeached 
only  for  fraud  or  mistake;  and  since  there  was  no  appropriate 
plea  on  file  under  which  such  a  defense  could  be  shown,  the  court 
properly  struck  the  plea  and  affidavit.  Counsel's  contention  that 
the  suit  is  on  an  award  is  one  only  recently  taken.  What  the 
theory  was,  when  the  case  was  first  presented  to  us,  is  disclosed  by 
the  original  brief.   As  there  expressed,  it  was  that  the  suit 
was  for  "extras''  contracted  for  and  agreed  upon  at  a  certain 
conference  held  between  the  plaintiff  and  the  mayor  and  other 
representatives  of  the  City.   The  defendant  by  its  affidavit  of 
defense  denied  that  the  work  was  to  be  classified  as  ''extras'1 
and  averred  there  were  no  "extras",  and  that  the  work  done 
was  under  the  terms  of  the  contract  and  contemplated  by  it. 
The  affidavit  also  stated  that  whatever  work  was  so  done  had 
been  fully  paid  for. 
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In  our  first  opinion,  we  interpreted  the  contract 
and  held  that  the  additional  drilling  would  not  he  classified 
as  "extras"  and  that  the  plaintiff  was  entitled  to  recover 
for  it  according  to  the  report  of  the  Engineer,  unless  it  had 
been  paid  for.   The  cause  was  reversed  and  remanded  generally. 
There  was  no  pleading  on  the  part  of  the  defendant  setting 
upfraiad  or  mistake.   -he  law  of  _the  case  has  been  settled 
by  our  original  opinion.   The  only  fact  in  issue  was  whether 
or  not  the  work  had  been  paid  for.   There  was  no  contention 
that  the  suit  was  upon  an  award. 

Subdivisions  III  and  IV  of  plaintiff's  brief  further 

evidence  the  original  theory  of  counsel.   They  are  as  follows: 

III 

"The  Bcctra  work  and  material  being  outside  the 
contract  and  not  specified  in  it,  the  plaintiff 
can  recover  the  value  thereof  as  fixed  by  the 
evidence." 

17 

"A  written  order  for  the  extra  work  and 
material  was  not  necessary  as  the  same  was  per- 
formed and  accepted  at  the  request  of  the  de- 
fendant '  s  lawful  agents .  " 

Subdivision  V  is  entitled  "Pecision  of  Engineer  was 
Binding".   However  in  the  argument  of  that  topic,  it  is  not 
claimed  that  the  Engineer's  finding  ( jjfcaintiff 's  exhibit  4) 
was  furnished  in  connection  with  work  contemplated  and  actually 
done  under  the  original  contract,  but  it  is  insisted  that  it 
was  in  connection  with  "extras"  which  had  been  decided  upon  in 
the  conference. 

V/e  held  that  plaintiff's  counsel  had  placed  an 
erroneous  interpretation  upon  the  terms  of  the  contract;  that 
the  additional  work  was  called  for  by  the  contract  and  con- 
templated b   it;  that  there  was  no  novation  of  the  contract 
at  the  conference;  and  that  the  report  of  the  Engineer  was 
binding  in  the  absence  of -fraud  or  mistake. 

-Although  the  original  theory  of  the  case,  as  adopted 
by  plaintiff's  counsel  was  erroneous,  still,  there  was  no 


■ 

: 


■ 


J&r  A." 

■ 

- 

3JBW 

mm  *jb 

- 


-6- 


variance  between  the  pleadings  and  the  proof,  and  therefore, 
there  was  no  obstacle  to  a  recovery,  if  extra  compensation 
had  not  already  been  paid  him  by  the  city. 
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STATE  OF  ILLINOIS, 

second  disteict  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tiie  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  AppeUate  Court,  at  Ottawa,  this /   *-/    ^< day  of 

^^o-^ty  g-vC,, -m  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twentj 


(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

/' 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  a*td  twenty- e ight , 
within  and  for  the;  Second  District  c*f  the  State  of  Illinois: 
Present-^The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice, 
Hon.  THOMAS  M.  JETT,  Ji 
JUSTUS  L.  JOHNSON,  Clerk, 
FLOYD  S.  CLARK,  Sheriff. 


3,  Justice. 

^03  250  I.A.  6  5  7*1 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  8   1926   "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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HUTCZ 1 0  di  L0RE1Z  0 ,  Appe lie  a , 

v. 

THE  TEXAS  COMPANY,  a  Corporation 
Appellant. 


Appeal  from  the 
Circuit  Court  of 
1  ill  County, 


JOIT3S  P.J. 

This  is  an  appeal  from  an  interlocutory  order  deny- 
ing a  motion  to  dissolve  a  temporary  injunction  theretofore 
granted  on  a  bill  in  chancery  filed  by  complainant. 

The  bill  alleges  that  complainant  is  the  owner  of 
certain  pre  .ises  in  the  city  of  Joliet,  which  he  leased  to 
Sam  Cr'-scione  for  one  year,  from  February  15,  19E6  for  $1200 
with  a  privilege  of  renewal  for  four  years;  that  the  lease  pro- 
vided that  Criscione  might  sublet  the  premises  to  the  defendant 
company,  only;  that  at  the  time  said  lease  was  executed, 
Criscione,   ith  the  knowledge  and  consent  of  complainant, 
sublet  the  premises  to  the  defendant,  The  Texas  Company,  for 
050  per  mont  i  for  one  year  with  a.  r  newal  privilege;  that  the 
complainant  and  Criscione,  on  September  1,  1926,  terminated 
the  lease  by  mutual  agreement;  that  complainant  then  executed 
a  new  lease  to  Charles  di  Lorenao,  his  son,  for  11200  a  year; 
that  on  September  18,  1926,  Charles  ent  red  into  an  agreement 
with  the  Hoxana  Petroleum  Company  for  the  sale  of  its  products 
on  said  premises,  and  removed  the  equljmieat  of  The  Texas 
Company,  and  installed  the  equipment  of  The  Roxana  Company; 

that  thereafter  defendant  instituted  a  suit  a;ainst  Charles 
and  obtained  a  judgment  of  forcible  entry  and  detainer  against 
him. 

The  bill  further  alleges  that  defendant  pretends  to 
have  a  written  instrument  signed  by  complainant  whereby  the  de- 
fendant became  a  sub-lessee  of  complainant  upon  the  termination 
of  the  lease  to  Criscione,  at  a  rental  of  "50  per  month. 
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and  i:?  therefer  entitled  to  possession  under  it;  that  the  de- 
fendant threatens  to  repossess  itself  of  the  premises  and  complain- 
ant believes  it  will  forcibly  do  so  by  execution  of  legal  process, 
and  thereby  inflict  upon  complainant  an  irreparable  injury 
unless  restrained  by  injunction!  that  complainant  has  no  know- 
ledge of  an]'  suoh  instrument  In  writing  and.  denies  its  existence 
unless  it       o cured  by  fraud  and  deceit,  and,  if  in  existence 
it  is  inaccessible  to  complainant  and  its  terns  are  unknown  to 
him. 

the  prayer  of  the  bill  if.  for  discovery  and  for  the 
itting  asi&e  of  the  said  pret<      rub-lease,  and  for  an  injunc- 
tion restraining  the  defendant  fron  all  legal  proceedings  to 
repossess  said  premises. 

Defendant's  verified  answer  alleges  that  complainant 
recognized  and,  accepted  the  defendant,  as  a  sub-lessee,  and  that 
the  lease  between  complainant  and  Sri so lone,  and  also  the  sub- 
lease of  Criscione  to  defendant,  which  was  acknowledged  before 
complain-  -<.t  as  a  notary  public,  are  in  full  force.   It  denies 
that  complainant  had  a  right  to  rescind  the  lease  to  Criscione 
without  the  knowledge  or  consent  of  defendant,  and  denies  that 
It  was  terminated.   It  alleges       y  suoh  termination  would 
not  effect  the  "lghts  d   defendant  for  the  reason  that  shortly 
after  the  sub-lease  to  defendant  was  executed,  the  complainant 
covenant-  d  ii  writing  by  a  "rider"  on  the  sub-lease  that  if 
*  Criscione Ts  lease  should  be  terminated  at  any  tine  before 

its  expiration,  complainant  would  permit  defendant  to  continue 
in  possession,  as  tenant,  under  the  conditions  and  covenants 
contained  in  the  sub-lease.   It  denies  that  the  instrument  was 
procured  by  fraud,  and  alleges  that  the  complainant  was  fully 
advise'  of  its  terms  and  executed  it  before  a  ICtary  Public. 
It  further  alleges  that  ihe  sub-lease  was  entered  into  with 
complainant's  knowledge  and  consent  and  contained  a  provision 
for  bhe  extension  thereof  for  an  additional  four  years'  term 
upon  notice  to  Criscione:  that  such  notice  was  given  to  Criscioue 
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and  to  complainant  and  his  tenant;  that  after  the  defendant  ob- 
tained a  juig^nt  for  possession,  aa  alleged  in  tie  hill,  an 
appeal  was  perfected  to  the  circuit  court;  that  the  complain- 
ant signed  the  appeal  bond  as  surety  for  his  son;  that  Ifche 
appeal  was  subsequently  dismissed  for  want  of  prosecution; 
$hat  a  procedendo  was  thereupon  issued  and  that  the  defendant's 
only  efforts  to  obtain  possession  have  been  under  the  writ  of 
restitution.   The  answer  further  alleges  that  defendant's 
equipment  was  surreptitiously  and  forcibly  moved  from  the 
premises  and  the  pump  and  equipment  of  the  Sanaa  Company 
installed  in  thiir  place  without  defendant's  knowledge  or 
consent. 

Ho  replication  was  filed  and  defendant  moved  to 
dissolve  the  injunction  for  want  of  equity  and  beeau.se  the 
bill  was  fully  answered.   The  cause  upon  the  motion  was  sub- 
mitted upon  bill  and  answer  and  the  court  took  it  under 
advisement.   Thereafter  a  verified  amendment  to  t  e  answer 
was  filed.  Upon  consideration  the  court  denied  the  motion 
to  dissolve  the  temporary  writ  of  injunction. 

It  is  asserted  that  the  bill  is  insufficient,  be- 
cause it  contains  no  allegation  of  fact  shewing  irreparable  in- 
jury, and  further,  there  is  a©  all  ation  to  show  fraud  and 
deceit  on  the  part  of  the  defendant.   It  is  well  settled  that 
a  general  allegation  of  irreparable  injury  is  not  sufficient, 
but  the  facts  and  circumstances  relied  on  to  show  it  must 
be  alleged.   (Abel  v.  Fleskc-r  B9i  111.  604;  Kroschel  v.  Schwall 
307  id.  530.)   The  rule  is  equally  well  established  th  t 
the  fact-?  and  circumstances  whieh  -e  institute  fraa'.  should 
be  set  out  clearly  and  concisely,  and  with  sufficient  par- 
ticularity to  apprise  the  opposite  party  of  what  he  is  called 
upon  to  answer.   (Bouxseiu  v.  Granville  National  Bank  292  111. 
500.)   If  fact  or  circumstance  tending  to  show  irreparable 
injury  or  to  show  fraud  and  deceit  is  alleged  in  the  bill. 
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The  oharges  b.  general  allegation  are  mere  conclusions  of  the 
pleader. 

Complainant  ur.^es  tnat*"  objections  for  informality  and 
insufficiency  can  be  raised  only  by  demurrer,  and  that  by  fil- 
ing an  answer,  all  such  defects  were  waived.   Where  the  motion 
to  dissolve  the  injunction  is  based  on  a  want  of  equity  apparent 
on  the  face  of  fie  bill,  the  motion  has  the  same  effect  as  a  demur- 
rer.  For  the  purpose  of  testing  the  sufficiency  of  the  bill, 
the  facts  i tattd  In  it  are  to  be  taken  as  true.   Conclusions 
of  the  pleader  are  not  admitted  by  the  notion,  but  only  the 
facts  which  are  well  pleaded.   (White  v.  Y.TI.C.A.  2  5  111.  526.) 
A   motion  to  dissolve  an  injunction  nay  be  made  at  any  time 
after  answer  for  want  of  enmity  on  the  face  of  the  bill. 
(Revised  Statutes  1927  Sec.  15,  Chap.  14.) 

The  motion  to  dissolve  the  injunction  having  been 
submitted  on  bill  and  answer,  without  replication,  the  answer 
must  be  taken  as  true  upon  the  hearing.   (Farrell  v.  HclCee 
36  111.  226;  Kingman  fk   Co.  v.  Mowry  182  Id.  256.)   The  answer 
alleges  and  the  Tlrider"  provides  that  the  defendant  might 
continue  in  possession  of  the  pj»«mis»s  as  a  tenant  of  com- 
plainant, if  the  Criscione  lease  should  e  terminated  before 
its  expiration.   Therefore,  an  a  matter  of  law,  neither  the 
alleged  termination  of  Criscione's  lease  nor  a  subsequent 
lease  tc  complainant1 s  son  could  effect  the  rights  of  the 
defendant  under  the  "rider". 

That  the  complainant  was  not  a  party  to  the  forcible 
entry  and  detainer  suit  is  of  no  consequence.   He  is  here  seek- 
ing the  aid  of  a  court  of  equity.   By  this  record  he  is  ob- 
ligated to  perform  his  covenant  to  allow  defendant  to  continue 
in  posses  ion  of  the  premises  as  his  tenant  under  the  ter-ris  of 
his  agreement.   The  fact  that  he  was  not  a  party  to  the  forcible 
entry  and  detainer  proceeding  does  not  in  any  way  relieve  him 
from  the  force  of  his  obligation  or  tend  to  establish  any 
equity  in  his  favor. 
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The  answer  is  a  complete  refutation  of  the  charges  in 
the  "bill  and  it  was  error  to  dony  defendant's  motion  to  dissolve 
the  injunction.   The  order  denying  the  motion  is  reversed  and 
the  cause  remanded  with  directions  to  enter  an  order  dissolving 
the  injunction. 

Reversed  and  remanded  with  directions. 
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STATE  OF  ILLINOIS, 

second  district  1  i,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 


J  s 


fkl   A  TERM  ptf  THE  APPELLATE  COURT, 


Begun  and  held/at  Ottawa 


ay,  the  first  day  of  May,  in 


f,  May 

Xis.*.''"'' 


the  year  oyour  Lord  wte  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  J\ 

JUSTUS  L.  JOHNSON,  Clerk 

FLOYD  S.  CLARK,  Sheriff 


U5tice25  0I.A.  657 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG*   1928  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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F  ILLINOIS, 
Defendant  in  Error, 


v. 


T     "        . ,    otherwise  loiov/n  as   I.   G.   Lain, 
Plaintiff  in  Error* 


VnIT     F   BE  ~'JR   TO 
SOUWTY  COURT 
OF   LAKE   COUNTY, 
ILL  Li  01    . 


f«B5S   If. J. 

An  information  was  filed  undsr  Section  82  of  the  ".lec- 
tion Law  (Sac.  8£,  Chap.  4-6  Revised  statutes)  ©barging  defendant 
with  wilfully  aiding  and  abetting  oerti  in  per   ;    lo  were  not 
legally  qualified  voters  to  vote  at  an  election.   Sul  sequently 
an  amended  infermation  eoaslsting  of  five  counts  was  idled. 
The  first  ths'ee  counts  eharged  defendant  with  illegal  voting. 
The  fourth  count  charged  bin  with  aiding  and  abetting  seven 
naned  person.,  to  illegally  vote  at  a  certain  election.   The 
fifth  count  charged  Lira  with  aidl]  g  and  abetting  the  . 
seven  men  and  other  persons,  whose  names  were  unknown  to  informant, 
to  illegally  vote  at  such  election. 

The  information  and     amend    i  form  bion      -.rifled 
by  the  affidavit  of  the  state's  attorney.   An  oral  notion  to 
quash  the  amended  information  was  overruled.   Thereafter  in 
conpli:.nce  -ith  an  order  of  the  court,  the  state's  attorney 
filed  a  bill  of  particulars  under  the  fifth  count  furnishing 
additional  names  irhioh  did  not  appear  in  any  of  the  count-;. 
All  of  the  name  a  so  furnished,  except  that  of  Fred  Toraei,  were 
endorsed  as  nitnssses  on  the  amended  information  when  the  same 
was  filed.  A  nolle  prosequi  was  snterad  as  to  the  first  and 
second  co\mts  of  the  amended  information  and  the  case  was 
submitted  to  the  jury  on  the  remaining  counts.  At  the  conclusion 
of  the  evidence  the  fedendant  made  a  notion  to  require  the  pro- 
secution to  elect  on  whioh  of  counts  4  and  5  it  •voull  rely  for 
a  conviction.   The  motion  was  denied.   The  jury  returned  a 
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verdiot  finding  defendant  guilty  under  the  4th  and  5th  counts. 
A   notion  for  a  new  trial  was  allowed  as  to  the  fourth  count,  and 
thereupon  the  state's  attorney  entered  a  nolle  prosequi  as  to 
to  that  count.  Judgment       ber  id  on  the  fifth  count  senteu- 
cing  the  defendant  to  th  county  fail  for  30  days  end  to  pay 
a  fine  of  "'.200  and  coats. 

It  is  insisted  by  defend-.  b]      5th  counts 

of  the  Information  arc  baa  for  duplicity,  in  b      pe  than 
one  offense  is  tjharged  in  each  count.   I    batute   .'ovides 
"Whoever  wilfully  aids  and  abets  a  lvo  e  not  la  ja]      lified 
to  rote  et  an  election  in  voting  or  attempting  to  vote  a b  such 
election  *  *  *  *  shall  or;  etmrlotion,  eto,H  (Section 
Chapter  46,  Revised  Statutes)*   It  is       1  that  "by  bus  use 
of  the  words  "any  one",  the  statute  makes  the  offense  a 
separate,  distinct  and  substantive  ©rime  is  to  each   , 
aided  or  abetted  in  voting  illegally.   It  is  a  pri  - 
In  the  interpretation  and  construction  of  a  statute 
the  intention  of  the  legislature  is  to  nd 

•Iven  effect*   In  ascertaining  tb   Le  i  ilative  intent 
part  or  section  is  to  be  considered  in  eonneeti  n. wi1 
other  part  or  section,  also  the  evils  intend  :       remedied 
by  the  enactment.   (The  People  v.  Price,  857  111.  537).   Tt 
was  the  object  and  Intent  oJ  t  3  legislature  in  en  sting 
the  section  in  question  to  maintain  the  integrity  of  the  tellqt. 
Punishment  for  aiding  or  abettie   il]  gal  voting  is  provi 
for  th"1  obvious  purpose  that  an  election  any  expres:  the 
will  of  the  cualified  voters.   It  is  true  that  only  one  act 
may  be  sufficient  to  charge  a  violation  of  the  statute,  but 
if  the  pleader  se^s  fit  to         number  of  acts,,  all  of 
which  when  considered  together  constitute  the  offense,  we 
do  not  regard  such  an  allegation  as  double.   (Tfzzell  v.  People 
173  111.  Aj>-p.    257.)  An   indictment  is  not  double         it 
charges  several  related  acta  all  of  ufaich  enter  into  end  con- 
stitute a  single  oi'fense,  although  such  acts;  aay  in  themselves 
constitute  single  offenses.   (People  v.  Speedy  198  111.  App. 
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427).   Each,  count  in  the  information  ohar^es  the  offense  was 
committed  at  an  election  hold  an  a  certain  lay,  and  there  is 

.ing  to  indicate  that  the  several  acts  ware  son  it  ed  at 
different  times  or  were  s  parate  and  distinct  o:     s.  T  .  he 
duplicitous  there  must  be  joined  in  th      scant  different, 
separate  and  distinct  srlmss  committed  at  Lifferent  bim 
(Waters  v.  People  104  111.  644.)  In  our  opinion  neither  of 
the  count,  oomplained  of  was  had  for  duplicity. 

It  is  claimed  that  the  case  under  the  5th  count  should 
not  hare  been  submitted  to  the  Jury  because  bhe  stateTs  attorney 
knew,  or  by  reasonable  dill  snee  ooul<3  bare  .:  a 
of  the  persons  hose  identity  ::as  therein  stated  to  he  unknown, 
ere  fact  that  such  n      re  jndorsed  as       jes  ov-  the 
information,  does  not  tend  to  establish  defendant's  contention. 
W*e  think  the  court  com  it  ted  no  error  in  this  behalf* 

One  of  the  parties  named  in  the  bill  of  pa  'tieula 
made  a  written  statement  in  the  office  of  the  state's  attorney 
previous  to  the  filing  of  the  information  set       th  his 
1  leige         :•■:        red  ob  e        Lay    [J  -n- 

ted  m   the  information.   It  does  not  appear  that  he  furnish- 
tate's  attora     ih  any  ef  the  ot  mtioned 

in  the  bill  of  particulars,  and  it  is  no  .  the 

state's  attorney  knew  their  names  at  the  time  he  filed  the 
information. 

It  is  claimed  that  the  bill  of  particulars  should 
have  been  verified.   The  information  and  not  the  bill  of  par- 
ticulars  is  the  eharge  upon  whieh  the  defendant  is  tried.   The 
object  of  a  bill  of  particulars  is  not  to  bake  a  substantive 
charge  against  the  defendant,  but  to  limit  the  evidence  which 
ay  ~-)0    introduced  under  the  Information  as  bo  the  particular 
transaction.   fe  are  of  the  opinion  b  u  b  bb  :  .1        vms 
properly  submitted  to  the  jury. 

Bae  amended  information   Lth   .  -■  affidavit  of  the 
state 'p.  attorney  attached  was  take       %   Jury  t  their  room, 
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when  they  retired  to  consider  of  their  ver&iot.   The  affidavit 
attached  to  an  information  is  not  to  be  treated  as  any  part 
th  roof.   (People  v.  Clark  280  ill.  160.)   Trials  for  criminal 
offenses  are  to  he  conducted  according. to  the  course  of  the 
co  inon  law,  except  as  otherwise  provided  by  law.   'Grim.  Code, 
Para.  761,  Chap.  38.  )   The  common  law  rule  in  criminal  cases 
was  that  the  .jury,  when  they  retired  to  deliberate  on  their 
verdict,  should  take  with  them  nth  hooks  and  papers  as  had 
been  produced  in  evidence  and  as  the  ;)udge  should  direct. 
(Dunn  v.  People  17S  111.  582.  )  Fo  shftnge  of  the  common  law  rule 
is  in  ef.;ect  In  this  state.   The  affidavit  was  not  a  part  of  the 
evidence,  and  it  is  difficult  to  tell  wfai  t  weight  may  have  been 
attached  to  it  by  the  .jury.   The  record  fails  to  show  that 
the  defendant  objected  to  the  information  and  exhibits  in  the 
case  going  to  the  jury,  but  we  are  of  the  opinion  that  it 
is  not  proper  for  such  an  affidavit  to  be  submitted  to  the 
jury. 

The  seventh  instruction,  offered  on   behalf  of  defendant, 
an^.  refused  by  the  court,  was  to  the  effect  that  the  inf ormation 
was  a  mere  formal  charge  sn4  constitutes*  no  evidence  of  the  de- 
fendant's guilt.   The  instruction  'as  written  is  somewhat  argum- 
entative, but  it  stated  a  correct  principle  of  law,  which  was 
not  covered  by  any  other  giYsn  instruction.   It  embraced  a  mat- 
ter on  which  the  defendant  had  a  right  to  hare  the  Jur-  instruct- 
ed, and  it  was  er'"or  to  refuse  it.   (People  v.  Mkruia  314  111. 
536.) 

The  court  permitted  the  State's  attorney  to  cross  examine 
some  of  People' 3  witnesses.   The  rule  la  that  when  a  witness  un- 
expectedly gives  testimony  against  the  party  calling  him,  such 
party  has  the  right  to  examine  him  and  by  such  examination  show 
that  the  .><itn?ss  is  giving  unexpected  testimony  against  the 
party  examining  him,  and  to  specifically  call  the  attention 
of  the  witness  to  his  former  statements  for  the  purpose  of 
refreshing  his  memory  .?:-id  of  awakening  his  conscience.   If, 
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However,thc   witness  denies   the   alleged  statements,    the   party 
calling  him  r:u  it  fee    concluded  "by  his  answers,   and   cannot 
show  either  by   the  written   statement   of    the    witness   or  "by  other 
witnesses,    tlr  t   the  witness   did  in  fact  maice    those   statements. 
(People   v.    O'Cara   £71   111.    138.) 

During  the   selection  of  a  portion  of   the    .jury,    and 
also  during  the   argument  b^r  the   prosecution,    the    trial    judge 
left  urtro'ni  sad  went   into  an  adjoining   roon,    closing 

the  door  between  the  rooms.      BFe  objection  was  made  by  the 
defendant   on  either  occasi  n   to   the    judge's  departure,    or   to 
- ilch.  occurred   during  hi s  absence.      fhlle    the    judge 
was    fchn  int|    the    atatefs  attorney   in   bhe  course   of  his 

argument,   pointed  his   finger   in   the    direction  where   defendant 
and  others        re   sitting,    and   stated  that  two  witnesses  in  the 
case   had  been  punished   for   illegal   voting,    and  now  it     as   time 
to  punish,    th  who  were   responsible   for   it.      The    remark 

ox   the    state's  attorney  was    improper  sad  prejudicial.      The 
absence   of  the    Jndga   from  the   courtroom  during   the   trial  wa3 
er .-or.      [Kerideth  v.   People   84  II".    479;    Thompson  v.   People 
144   id.    -578;    People   v.    Shrfrlnms,    295   id.    2SSJ    Loftus  v.   Chicago 
Rys.    Co.    293   id.    475. ) 

The   court   lid  not  err   in  allowing  the    state's  attorney 
to   nolle    the    fourth  count.      The   rule   that  a  nolle  prosequi   cannot 
be  entered  without   the  consent  of  the   defendant  after  a   jury 
lias  been   impanelled  nnd  sworn,  because   the   defendant  has   the 
right   to   ft  verdict  which  will  be  a   bar  to  another  y>rosecution, 
has  no   a  -.plication  after  verdict  rendered,    and  a  new  trial  awarded. 

defendant  waa  not  injured  bnt  benefited  thereby.      {People  v. 
Brown   273   111.    169;    People   v.    Williams,    309    id.    492.) 

It   is  unneces  ar ;   to   discuss   other  assignments   of 
error,    which  under  the    present   state    of   the    record,    will  not 
occur  on  a   retrial.      On   account   of  the   errors  abOTe  mentioned, 
the    judgment  mu.-t  he   reversed  and   the    cause  -^manded. 

Reversed  and  remanded. 


■ 
I 

■ 


'- 
: 

i 


STATE  OF  ILLINOIS, 

vss. 

second  district  ]  l}  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this <%  of 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


(88416— 1M—5-2S) 


Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  f  irsV  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  $ebond  District  of  the  State  of  Illinois: 
Present--Tlie  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.     25  0 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
fillG  I    1928    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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FARMERS'  SIABB  BAKE  OF  BUHSE   , 
a  corporation, 
Appellee, 


V. 


PS  OB   tADFG  D,  at  al, 

H.  L.  "0  rARD,  Trustee, 
Appellant, 


Appeal  from 

Circuit   Court   of 
hercer  County. 


JOKES   P.J. 

The  Farmers'  State  Bank  of  Burgess  filed  its  bill 
to  foreclose  a  real  estate  wort  -    ad  to  set  aside  a  purported 
release  of  said  mortgage.   On  January  13,  1924,  Thompson  Brad- 
ford, and  .lis  wife,  and  their  son-in-law,  V.'ilmer  J.  Peters, 
and  his  wife,  executed  to  complai  ant  bank  their  two  promissory 
notes  for  the  sum  of  /6500,  due  six  months  thereafter.   Bradford 
L  wife,  on  hay  o,  1924,  gave  a  mortgage  on  certain  roal  estate 
owned  by  them  to  Peters  and  wife. 

It  is  the  contention  of  the  complainant  that  this 
mortgage  was  taicen  by  Peters  and  wife,  in  trust,  to  secure  said 
Indebtedness  to  the  bank.   The  defendants,  however,  claim  that  the 
mortgage,  waa  not  riven  to  secure  the  indebtedness  to  the  bank 
but  was  a  private  arrangement  between  the  parties  to  protect 
fe    hcadfords,  in  certain  contingencies.   The  evidence  Shows 
that  it  was  delivered  to  the  ' ank,  and  retained  by  it.   Among 
the  provisions  of  the  mortgage  was  one  that  the  Indebtedness 
to  the  bank  might  be -extended  to  and  including  January  13,  1926. 
On  September  9,  1924,  Bradford  and  wife  and  Peters  and  wife  paid 
the  accrued  interest  on  the  notes  and  renewed  them  for  a  period 
of  six  months. 

The  premises  mortgaged  were  subject  to  thro 5  prior 
mort  a,;es,  one  for  )10,000  to  the  Savings  rank  of  Kewanee,  one   to 
John  Fischer,  Trustee,  for  ^3,000  and  the  third  to  the  People's 
national  anlc  of  Rock  Island  for  18,000,  upon  which  ,56,090 
had  been  paid.   On  September  23,  1924,  Bradford  and  wife  conveyed 
the  premises  in  question  to  Peters  and  wife  and  on  January  9, 
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1225,  Peters  and  wife  conveyed  it  to  H.  L.  toward,  trustee.   On 
January  10,  1925,  Peters  and  wife  executed  thai  instrument  pur- 
porting to  release  the  mortgage  /riven  them  by  the  Bradford* ■ 
It  is  this  Instrument  which  the  eoaplainant  seeks  to  have 
declared  invalid  and  cancelled  of  record. 

The  answer  of  1.  L.  'Toward  alle      t  in  accepting 
the  deed  for  said  premises,  he  relied  In  good  faith  upon  the 
record  of  the  release,  end  denied  that  his  deed  is  subject 
to  the  lien  of  said  mortgage.  Bradford  and  wife,  and  Peters 
and  wife  filed  an  answer  tn  irhiah  they  alleged  that  the  in- 
debtedness to  the  complainant  bank  was  owed  by  Peters  and  wife 
and  that  Bradford  and  wife  had  signed  the  notes  to  the  bank 
Only  as  rare  ties]  that  the  mortgage  made  by  '.hen  to  Peters 
and  wife  was  not  to  seaure  the  ind<      sss  of  Peters  and 
wife  to  the  bank,  but  was  ;riven  so  that  the  Bradfords  could 
have  it  released  whenever  they  desired  to  avail  themselves  of 
their  equity  in  the  premises  by  a  sale  thereof  or  otherwise. 

inswwr  admitted  that  it  was  agreed"  and  sot  out  in  the 
aortgage  that  the  indebtedness  to  the  oomplai  ant  mi 
be  extended  down,  to  and  incluliv;  January  13,  1926  and 
that  said  notes  for  '''6500  were  r       OB  September  9,  1924, 
and  all  accrued  interest  was  paid  up  to  that  time. 

C.  H.  Greenwood,  cashier  of  aemplainant  bank  when 
the  mortgage  in  Question  was  made,  testified  that  r'rs. 
Bradford  came  into  the  bank  and  talked  to  him  about  her  son,  Guy 
Bradford,  who  was  in  financial  difficulties  and  that  she 
said  they  ware  going  to  do  all  they  could  to  help  G-ivy,  but  fear- 
ed some  of  his  creditors  would  take  out  the  rest  of  what  they  had 
in.  the  place;  she  touched  upon  their  food  standing  in  the  community 
and  stated  that  since  they  had  signed  t      r0  notes,     wanted  to 
make  the  bank  safe;  that  she  did  not  want  soi        creditor  to 
come  in  and  get  what  was  left  without  rlvirif;   the  bank  a  chance; 
that  she  suggested  the  making  of  the  mortgage  to  Peters  and  wife, 
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and  putting  in  the  mortgage  that  it  was  to  id  cure  the  $6500 

debt  to  the  tank;  and  that  she  wanted  to  -ivo  the  lortgage 
in  sue  a  way  aa  to  secure  the  bank. 

:.  Bradford  testified  that  they  aimed  ICC  acres  of 
land,  valued  at  ;275  an  acre ,  which  was  encumberad  to  the  ex- 
tent of  :>Z1,CQ0,   leaving  en  equity  ej  !6500|  bhat  the  mort- 
gage was  made  to  Peters  and  wife  to  protect  their  equity  and 
with  the  idea  that  they  could  procure  its  release*  and  discharge 
whenever  neeessary,  and  that  the  indebtedness  to  the  bank 
had  nothing  to  do  with  it.   She  further  testified  that  Greenwood 
Suggested  making  the  mortgage  ilreet  to  the  bank,  but  that  she 
refused  to  do  it.   On  cross  examinati       admitted  bhat  she 
did  not  know  whether  she  told  Ureenwooo'  she  anted  to  protect 
their  equity  to  the  extent  of  :,'55r0  for  their  own  benefit,  or 
whether  she  mentioned  securing  the  bank  for  the  indebtedness 

owed  it.   She  admitted,  however,  that  Ore  s        tod 
I   bank's  indebtedness  mentioned  in  the  mortgage  and  that  she 
consented  to  it.  She  testified  bhat  the  aat  ii  been  discussed 

at  home  between  her  and  her  husband  and  Peters  and  '.rife,  and 
that  the  mortgage  tade  rith  tie  view  of  >ro  eeting  their 
equity  and  oontrelling  the  release  of  it. 

timer  J.  Peters  testified  that  it  was  his  under ;tanding 
that  the  bank  had  never  had  any  direct  interest  in  the  mort- 
gage j  But  he  admitted  that  in  the  conversation  to  whish 
Bradiord  testified,  the  securing  of  the  debt  to  the  be: 
di'ocus^ed  in  "a  way,  and  that  the  conversati       to  the 
efieot  that  in  case  so-*ethi-'i'  should  .;.  rat    .      rs« 

hford,  the  bank  would  have  the  $6500  mortgage  as  a  lien  on 
the  property  and  if  there  was  anything  left  after  the  p3 I 
was  sold  and  the  prior  nortga^  se  paie\»  the  residue  could   3 
applied  on  the  debt  to  the  bank. 

The  record  discloses  that  at  the  time  the  mortgage 
was  made,  the  Bradfords  considered  their  equity  in  the  land  worth 
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more  than  .'-uSOC,  and  shortly  before  that  time,  they  made  a 
statement  to  oemplainant  bank  thet  they  valued  the  lend  at 
$90,000, 

The  Fidelity  %   Casualty  Company,  acting  througa 
appellant,  Howard,  hod  agreed  to  pay  an  Indebtedness  of 
12,500,  for  which  Guy  Bradford  was  liable.   In  consideration  of 
such  payment,  Thompson  Bradford  and  d        1       »d  to  convey  their 
equity  in  the  land  in  question  to  Howard  as  trustee  for  The 
Fidelity  1  Casualty  Company.  He  ham  agreed  to  ac  -ept  it  at 
a  value  of  $10,000  and  to  take  a  promissory  note  for  tb       oe 
of  12500,   For  the  purpose  of  ,consu  imating  the  transaction, 
Howard,  who  was  a  resident  of  Chicago,  instructed  1  is  local 
attorney  at  Rook  Island,  that  If  the  resorls  of  Mersey 
County  disclosed  no  lions  other  than  the  $15,000  onsumb ranees 
abovo  mentioned,  to  obtain  a  deod  for  the  Bradford  equity  and 
also  a  note  for  ,'>2500,  and  to  pay  the  |1S,500  indebtedness 
of  Guy  Bradford. 

Appellant's  attorney,  Mr,  Edward  :/.  Schoede  testi- 
fied that  he  obtained  the  assistance  of  a  young  man  connect- 
ed with  an  Abstract  Company  and  was  furnished  with  a  list  shew- 
ing all  of  the  mortgages  abort  mentioned  and  also  the  deed 
from  the    Ifords  to  Peters  and  wife.   '/hen  r.  Shoede  was 
informed  of  the  Oxistanso  of  the  ;G500  lort  a       of  the 
deed  of  Peters,  he  inquired  of  Bradford  or  Peters  about  them 
while  they  ware  all  together  and  told  then  he  had  known  nothing 
of  the  mortgage.  He  was  then  Informed  it  was  just  a  family  affair; 
that  the  title  had  been  put  in  Peters  to  protect  t       nts 
a~ai~st  any  c1udgm  nt;  that  Peters  held  the  Mortgage  oi        :  rely 
to  protset  the  Bradfords'  equity  in  the  premise s|  and  that  they 
had  come  there  for  the  purpose  of  releasing  the  mortgage* 


-    , 

j 
- 

I    v  a 

rtf  (fc    0?  /orffl 

saw  Jbn£  ^rTBqnioO  * 

-■• 
. 

1  .    ' 

| 


-5- 
Mr.  Schoede  prepared  and  filed  a  release  of  the  mortgage 
and  also  a  deed  from  them  to  appellant,  Howard,  as 
trustee   He  then  paid  the  ^18,500.   He  testified  that  he  did 
not  personally  examine  the  mortgage;  that  he  relied  upon  the 
information  that  was  given  him  by  the  abstractor;  that  he 
never  knew  the  mortgage  recited  that  it  was  ?iven  to  secure 
the  note  held  by  complainant  bank,  and  that  Howard  left  the 
entire  mat  er  to  him  and  therefore  knew  nothing  about  that 
particular  matter. 

We  are  of  the  opinion  from  the  evidence  that  the 
mortgage  in  question  was  given  to  secure  the  said  indebtedness 
of  Wilmer  J.  Peters  and  Mary  Bradford  Peters  to  the  bank,  and 
that  the  mortgage  stood  as  a  security  for  the  notes  in  question. 
We  are  also  of  the  opinion  that  the  recitals  of  said  mortgage, 
together  with  the  surrounding  circumstances,  wera  sufficient 
to  put  appellant,  Howard,  on  inquiry  to  ascertain  whether  or  not 
the  release  of  said  mortgage  executed  by  Peters  and  wife  was 
made  with  authority.   We  hold  that  .the  mortgage  was  constructive 
notice  to  Howard  and  to  everybody  else  of  the  rights  of 
appellee  bank  thereunder.  Public  records,  by  construction 
of  law,  are  notice  to  all  persons  of  what  they  contain. 
Their  contents  are  matters  of  public  knowledge,  because  the 
law  r  quires  them  to  be  kept,  and  authorizes  hem  to  be  used. 
The  record  of  a  duly  executed  mortgage  is  constructive  notice 
to  all  subsequent  purchasers  and  encumbrancers.   (Hagan  v. 
Varney  147  111.  281;  19  R.C.L.  Mortgages  Sec.  203.)   The 
mortgage  in  question  show,<3  that  it  was  executed  to  Peters 
and  wife  in  the  nature  of  a  trust  for  the  benefit  of  appellee 
bank.   Ho  particular  form  of  words  is  necessary  to  create  a 
trust.   (Hagan  v.  Varney,  supra.)  A   purchaser  or  transferee 
of  trust  property,  which  is  disposed  of  by  the  trustee  in 
violation  of  his  trust,  is  not  a  bona  fide  purchaser  of 
such  property,  if,  at  the  time  of  his  purchase,   e  is  charge- 
able with  constructive  notice  of  the  trust;  and  he  is  charge- 
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able  with  notice  of  the  trast  and  of  the  trustee's  "breach,  where 

i 
the  facts  and  circumstances  existing  at  the  time  of  the  purchase, 

within  his  knowledge,  arc;  such  as  would  or  ought  to  put  a  man 
of  ordinary  prudence  upon  inquiry  and  re Quire  him  to  make  an  in- 
vestigation, as  the  result  of  "hich  the  true  title  and  authority 
of  the  trustee  would  he  disclosed,  and  he  fails  to  make  such  an 
investigation,  as  where  he  has  notice  that  the  castui  que  trust 
or  a  third  person  1h  claiming  an  interest  in  the  property. 
(39  Cyo.  Trusts  56E. ) 

A   purchaser  of  trust  property  is  chargeable  with  con- 
structive notice  of  the  trust  where  facts  giving  rise  to  such 
notice  are  a  matter  of  record,  fci  where  the  instruments  creating 
or  giving  rise  to  the  trust  ar?  duly  recorded  and  disclose 
such  facts  and  circumstances  aseare  sufficient  to  put  him  on  in- 
quiry.  (Hagan  v.  Varney,  supra;  39  Cyc.  567.) 

The  notice  necessary  to  piit  a  party  on  inquir:/"  need 
not  furnish  full,  complete  and  accurate  information  of  the  nature, 
extent  and  particulars  of  the  encumbrance.   On  the  contrary,  where 
a  person  contemplates  the  purchase  of  property,  and  is  informed 
that  a  particular  person  claims  title,  or  to  hold  an  encumbrance , 
such  information  has  been  held  to  charge  him  with  notice  of  the 
nature  and  extent  of  the  claim.   It  pointed  out  the  source  from 
which  accurate  information  could  be  obtained.   In  fact,  the 
rule  is,  that  if  anything  apprises  a  purchaser  or  encumbrancer 
that  a  particular  person  claims  the  property,  or  an  interest 
in  it,  the  former  must  pursue  that  notice  to  its  source,  and 
failing  to  do  so,  he  will  be  charged  with  all  he  would  have  - 
learned  had  he  pursued  and  investigated  the  matter  to  the  full 
extent  to  which  it  led.   (Crawford  v.  C.B.  &  Q,.  R.R.  Go.  112 
111.  314;  Mills  v.  Strawn  206  111.  App.  107.) 

It  is  also  to  be  observed  that  the  notes  and  the 
mortgage  in  question  were  at  the  time  of  the  purported  release 
in  the  possession  of  appellee  bank.  Where  a  trustee  enters 
satisfaction  of  a  trust  de«d  duly  recorded  in  consequence  of  a 
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negotiation  for  the  purchase  of  the  land  and  for  the  purpose 
of  consumating  the  sale,  and  accepts  payment  of  the  amount  of 
the  debt  secured  from  such  purchaser  without  producing  and  can- 
celling tne  note  and  without  authority  from  the  holder  thereof, 
the  purchaser  cannot  "be  said  to  have  purchased  without  notice 
of  the  rights  of  the  holder  of  the  note.   (Stiger  v.  Bent  111 
111.  328;  Fortune  v.  '3tockton  182  id.  «§4;  19  R.C.L.  Mortgages 
Sec.  239/  41  C.  J.  Mortgages  590.) 

Reliance  upon  information  obtained  from  an  abstract 
which  does  not  show  the  true  state  of  the  record  is  not  a 
sufficient  excuse  to  the  purchaser  for  failure  to  examine 
the  record.   (Hagan  v.  Varney,  supra.) 

Under  the  facts  shown  by  the  record,  the  chancellor 
properly  held  that  appellant,  Howard,  took  the  title  to  the 
premises  in  Question  subject  to  the  rights  of  appellee  bank 
under  the  mortgage  to  Peters  and  wife  and  that  the  release 
of  said  mortgage  by  Peters  and  wife  was  ineffective  as  to  said 
bank. 

On  the  cross  error  assigned  by 'appellee  bank,  we 
are  of  the  opinion  that  the  record  is  sufficient  to  sustain 
the  holding  of  the  chancellor  that  the  indebtedness  to  said 
bank  should  be  credited  with  <,?1800,  covered  by  a  receipt 
given  by  appellee  bank  to  Peters,  on  account  of  a  certain 
mortgage  given  by  Peters  and  wife  to  the  Bradfords  and  after- 
wards assigned  to  the  bank.   The  explanation  made  with  refer- 
ence to  the  giving  of  this  receipt  by  appellee's  cashier 
is  sufficient  to  show  the  consideration  f»r  the  execution 
of  the  receipt.  At  any  rate,  we  think  the  bank  is  estopped  to 
deny  that  such  credit  should  be  given. 

For  the  reasons  above  set  forth,  the  decree  of  the 
circuit  court  is  affirmed. 

Decree  affirmed. 


.r.^oaec 

Xi .  ..  . 

.  til 
i 

b  ton  si  alitor 

.       ,  .'Jrue 

t  lebnu 
■  So 

-    errs 
Mr  XOlIoftffJ  9^ 

t   J8  ^cf   Jv.lfrVOO    ,008X|         . 

, 

.;cT  aevi 

90JB6 

o   erfi   worte  ctf  llira  el 

r;(e  Ji-fce'io  ifoifB   tfAtftf  "\^a©Jb 

.  ;  -  ■  |  IB  .      ■" 


STATE  OF  ILLINOIS, 

second  district  j  J}  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —^J  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Glerk  of  the  Appellate  Court 

(88416 — 1M— 5-28) 


QjbutX^tJ* 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present — The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 


Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


a  k 


BE  IT  REMEMBERED,  that  afterwards,  to- wit:  On 
MIC  -8   !   '   **he  °Pinion  °f  tne  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7848  32 


IN  RE  PETITION  FOR  APPOINTMENT  OF 
CONSERVATOR  FOR  HENRY  KING?  BY  ANNA 
KING,  PETITIONER,  Appellee, 


Appeal  from 

Circuit  Court  of 

Rook  Island  County. 


HENRY  KING,   RESPONDENT,   Appellant.   j 

JONES  P.J. 

A  petition  was  filed  in  the  prolate  court  of  Rook 
Island  County  by  Anna  King  on  May  28,  1926,  representing  that 
her  brother,  Henry  King,  is  or  is  supposed  to  be  a  mentally 
distracted  person,  incapable  of  managing  and  caring  for  his 
own  estate  and  praying  for  the  appointment  of  a  conservator. 
On  the  hearing  in  the  probate  court,  the  jury  found  him  to  be 
a  mentally  distracted  person.   On  appeal  to  the  circuit 
court,  a  trial  before  a  jury  resulted  in  a  like  verdict,  and 
an  order  was  entered  appointing  a  conservator  for  appellant. 
To  reverse  that  judgment,  this  appeal  is  prosecuted. 

At  the  time  of  the  trial  in  the  circuit  court,  ap- 
pellant was  66  years  old.   His  brother,  Joe  King,  was  63  years 
old,  and  petitioner  was  56  years  old.  About  24  years  prior  to  the 
trial,  Henry  and  his  brother,  Joe  King,  bought  a  farm  about  a  mile 
south  of  th:  city  of  Moline,  where  they,  with  their  mother,  a 
younger  brother  and  appellee,  went  to  reside.   The  younger 
brother  died  shortly  afterwards  and  the  mother  died  in  1915. 
Before  they  moved  bo  the  farm  they  sold  a  residence  for  34500 
which  they  owned  in  the  city  of  Moline.   The  proceeds  were 
turned  over  to  Henry  Gripp,  a  hanker,  under  an  agreement  that 
he  would  pay  them  interest  at  five  per  cent.  Appellant  and  Joe 
King  engaged  in  the  business  of  truck  gardening,  and  so  con- 
tinued for  about  ten  years.   The  mone:j   for  sales  was  put 
in  the  bank  and  all  the  affairs  of  appellant,  Joe  King  and 
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appellee  were  conducted  on  a  community  "basis.  Appellant  kept 
the  accounts  and  no  settlement  or  distribution  was  made  among 
them  until  he.  left  the  farm  under  the  circumstances  herein- 
after related.   The  account  "book  was  open  to  inspection  "by  any 
member  of  the  family  at  all  times.   The  custody  of  their  money 
etc.  was  entrusted  to  Henry  G-ripp. 

The  testimony  tends  to  show  that  appellant  and  his 
sister  had  not  enjoyed-  friendly  relations  for  several  years. 
About  three  years  before  he  left  the  farm,  the  relations  be- 
came so  strained  that  he  ceased  to  live  la  the  house  with 
her,  but  slept  in  an  outbuilding  on  the  premises.   He  pre- 
pared his  own  meals  and  did  his  own  washing.   The  room  he  oc- 
cupied was  a  workshop  about  12by  14  feet  in  size.   It  adjoined 
and  was  connected  by  a  door  with  a  chicken-coop.   In  the  year 
1923,  appellant  decided  to  leave  the  farm  and  the  parties 
undertook  a  settlement,  and  division  of  their  property.   This 
culminated  in  appellant's  conveying  to  -Joe  King  his  interest 
in  the  farm  and  equipment.   He  received  about  $7,000  for  his 
share  of  the  whole  community  property.   The  property  received 
by  him  in  the  settlement  consisted  of  a  $500  Liberty  Bond, 
some  cash  and  all  the  interest  of  Joe  King  and  appellee  in  the 
funds  in  possession  of  Henr>/  Gripp. 

After  the  settlement,  appellant  left  the  farm  and 
shortly  afterwards  purchased  a  house  on  Sock  River,  "here  he 
was  living  at  the  time  of  the  trial.  The  purchase  price  was 
$2500,  of  which  appellant  furnished  $590.  The  ^mainder  was 
represented  by  a  mortgage  of  >2,000.  The  prop  rty  was  later 
deeded  by  appellant  to  Henry  G-ripp. 

To  sustain  the  allegations  of  the  petition,  appellee, 
her  brother,  Joe,  and  one  Andrew  Stolbre  wer  e  witnesr.es.   The 
testimony  of  a  ellee  y.as  to  the  ef  ect  that  for  several  years 
prior  to  the  time  appellant  left  the  farm  he  used  profane  ^nd 
abusive  language  toward  her,  called  her  vile  names  repeatedly 
and  without  good  reason  was  inappreeistive  ty      hat  she  did  for 
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him  in  the  way  of  cooking,  making  his  '^ed  and  oth~r  services. 
She  testified  that  his  conduct  was  disagreeable  "before  his 
mother  died  and  that  it  afterward  grew  worse;  that  he  accused 
her  of  "being  friendly  with  hira  to  get  his  money,  "became  extreme- 
ly untidy  and  dressed  in  dirty,  ragged  garments;  th?t  he  refused 
to  speak  to  her,  wear  the  clothing  she  vasbed  for  him,  or  to 
sle  ?p  in  the  bed  she  made.  She  was  corroborated  by  her  brother, 
Joe  King.   They  also  testified  that  he  used  bran  sacks  for  a 
mattress  on  his  cot  in  the  outbuilding,  and  an  old  sheeplined 
coat  for  cover;  and  that  he  eeased  to  read  the  newspapers  and 
avoided  company.   They  testified  to  other  eccentricities  and  vexa- 
tions habits  of  appellant.  Appellee  admitted  she  did  not  know 
of  any  money  that  Henry  had  received  which  was  misspent  or  in  any 
manner  thrown  away.   She  also  testified  that  in  the  settlement, 
he  received  more  than  his  share  of  the  community  property,  and 
that  such  settlement  was  brought  about  as  a  result  of  his  ultim- 
atum. 

The  v/itness  Stolbre  testified  thai  in  _  the  winter  of  1922- 
19  23,  while  he  and  appellant  were  putting  up  ice,  they  differed 
about  the  manner  of  handling  the  sawdust  packing,  and  appellant 
finally  agreed  with  the  v/itness;  that  appellant  talked  about  his 
sister,  called  her  a  vile  name  and  complained  that  he  got  nothing 
to  eat  and  had  to  sleep  in  the  chicken  coop;  that  appellant  be- 
came angry  at  him  for  saying  he  should  not  be  jealous  of  his 
sister.   The  witness  was  permitted  to  testify  over  objection  by 
appellant,  that  from  these  facts  he  considered  a::  ellant  feeble- 
minded. Appellee  and  Joe  Zing  were  also  permitted  to  testify, 
over  appellants  objection,  that  from  the  conver  sat  ions  and  acts 
to  which  they  testified,  they  considered  appellant  insane  on  the 
day  the  petition  was  filed,  May  28,  1926. 

It  is  urged  by  appellee  that  appellant  has  turned 
over  all  his  estate  to  a  stranger  to  his  blood  without  con- 
sideration and  without  anything  to  show  his  rig;ht  thereto 
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or  the  amount  of  ths  same ;  that  this  shows  an  unprovoked 
Insane  desire  to  deprive  his  sister  of  any  interest  in  the 
property  and  that  it  further  shows  he  is  incompetent  to  trans- 
act his  own  affairs  and  care  for  hie  own  estate. 

When  the  division  of  property  was  made,  it  was  agreed 
that  Henry  should  take,  as  his  own  the  funds  in  the  hands  of 
Henry  Gripp,  which  then  belonged  to  Henry,  appellee  and  Joe. 
The  evidence  shows  there  has  he  en  no  change  in  the  character 
of  the  possession  of  such  funds  by  Gripp  from  that  time  to  the 
time  of  the  trial.   Henry  testified  that  ihe  has  an  account  of 
it;  that  it  amounts  to  over  $7,000,  and  that  there  are  npers 
in  the  bank  at  Moline  in  Gripp' s  possession  0p  to  show  it,  as 
well  as,  the  interest  of  appellant  in  the  property  he  deeded 
to  Gripp.  For  many  years  Gripp  was  intrusted  with  the  monetary 
affairs  of  the  family  about  which  they  knew  very  little  themselves. 
They  confided  in  him  Implicitly,  and  the  propriety  of  his  acts 
was  never  questioned  by  any  of  them. 

Appellee  and  Joe  both  testified  that  at  ths  time  Henry 
deeded  his  interest  in  the  farm  to  Joe  and  a  settlement  of  their 
property  interests  as  had  among  all  three  of  them,  they  con- 
sidered him  of  unsound  mind.  It  that  time,  they  engaged  with 
him  in  one  of  the  most  important  transactions  of  his  life. 
If  they  then  thought  he  was  mentally  incompetent,  it  is  strange 
that  they  did  not  exhibit  the  same  interest  in  his  welfare  they 
now  profess,  and  seek  the  a  /ointnent  of  a  conservator. 
They  knew  his  property  was  all  being  converted  into 
personalty,  which  could  be  easily  disposed  of*   They  knew 
it  was  then  in  the  hands  of  Henry  Gripp.   These  facts  tend 
to  greatly  lessen  the  weight  of  their  testimony.   Both  appellee 
and  Joe  testified  they  had  had  no  contact  with  Henry  since 
he  left  the  farm  and  knew  nothing  of  his  business  dealings, 
since  then. 

Appellee  called  Henry  as  a  witness  in  support  of  the 
petition.  He  t  stified  at  considerable  length  and  was  sub- 
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jected  to  a  rigid  examination  "by  appellee's  counsel.   Nothing 
whatever  developed  from  his  testimony  which  tends  to  show  that 
he  was  of  unsound  mind  or  incapable  of  managing  his  business 
and  affairs,  but  to  the  contrary,  his  testimony  seems  strongly 
to  rebut  the  charge  of  incompetency.   A  number  of  witnesses 
who  had  icnown  appellant  from  eight  to  forty  years,  and  who 
had  small  business  dealings  with  him  testified  they  considered 
him  sane  and  capable  of  transacting  and  taking  care  of  his  own 
business. 

No  improvident  expenditure  of  his  money,  waste,  ex- 
travagance or  the  giving  away  of  any  of  his  property  is  shown 
by  the  record.   Tie  record  is  not  sufficient  to  show  or  to 
warrant  an  inference  that  he  wa3  at  any  time  mentally  in- 
competent to  transact  his  '  usiness  or  take  care  of  and  manage 
his  own  roporty.   On  an  application  like  the  one  in  this  case, 
the  tru s  question  is  whether  the  person  has  sufficient  uental 
capacity  to  transact  ordinary  busin  ss — to  take  care  of  and 
nanage  his  own  property.   (Snyder  v.  Snyder  142  111.  60; 
Leefers  v.  The  People  183  111.  App.  654.) 

The  verdict  of  the  jury  was  against  the  manifest 
weight  of  the  evidence.   The  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this 

■ in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  twenty-. 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


/ 


/ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  ,held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

/  T  / 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 

within  and  for  the  Second  District  of  the  State  of  Illinois: 
I       jr  V  f 

Present--The  Hon.  NORMAN\L.  JONES,  Presiding  Justice. 

•  .. 
Hon.  FRANKI/IN  H.  BOGGS,  Justice.   ^ * 

Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
niip  g   1928  "kne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of,  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7850 

George  E.  Valentine,  Appellee, 

v. 

JOK!'  EAB    ,    and  I. 

'■-HARP,   Appellants, 


THE 
CIRCUIT  OODRT   OF 
01  C0U1TTY. 


J  ONES   P.J. 

This  1?,  an  appeal  from  an  order  grs      I1.  M.  Downing 
a  writ  of  a  ssistanoe  for  the  possession  of  certain  premises* 
fteerge  D.  Valentine  obtained  a  decree  for  foreclosure 
and  sale  against  John  Wesley  Sharp  and  Oera  Sharp,  the  makergl 
of  a  mortgage  given  to  soon  >e  tte   a  -  ient  of  an  indebtedness  of 
'"',000  and  interest.   The  mortgaged     Lsee  were  seld  by  the 
•taster,  who  issued  a  certificate  of  nrohase  to  Valentine.  TJe 

Lgned  the  certificate  to  ©owning.   The  premises  were  aet  re- 
deemed and  after  the  time  for  redemption  had  expired,  the  master 

cuted  and  delivered  a  deed  to  Bo tin  ;  as  r  ■  ■  tary  29,  1927. 

The  answer  to  the  petition  for  the  writ  of  assistance 
alleged  that  after  the  delivery  oft!     t:>r-T  s  deed,  an  agreement 

i  entered  into  between  the  defendants  and  Bewning  for  a  re- 
0 envoy anoe  of  the  premises  to  defendants;   that  the  defendants  were 
to  pay  Downing  $lS,8&f»£4«  whioh  sum  includes  the  above  aentbned 

rtgage  indebtedness,   t«3  certain  other  indebtedness  due 
eomplalnantj  that  $2,000  was  to  be  paid     i  before  June  1, 
1927,  and  y   1  l  \   to  be  paid  in  annual  installments 

of  ,500  each,  together  with  interest  at  3   per  annum;  and  that 

a, 
if  the  said  sum  of  $8,000  and  certain  t#xes  rere  paid,  a  bond 

for  deed  was  to  be  executed  by  Downing  to  the  defendants.   A 

copy  ox  said  agr  ement  dated  April  8,  1927,  i       ;hed  to 

the  answer,  but  it  is  claimed  bhe  agreement  was  not  executed 

until  al       L5,  1927.  T     Bwer  further  al]      >o& 

faith  and  continued  effort  ''o'j   d  .  'oeure  b     "~nr  with 

hich  to  pay  the  ;2,000,  and  that  by  mutual  agreement  bhe  time 

for  such  payment  was  extended  to  July  20,  1927. 
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>To  revile  feiou  waa  filed  or  fee  at  la  .•:  /  taken,  but 

the  cause  was  heard  upon  the  petition  and  answer.   Under  such 
circumstances,  fclia  answer  is  to  be  taken  as  true.   (Roach  v. 
Glos  181  111.  440;  Straus  v.  Putta  265  id.  57.)   The  petition 
was  filed  on  July  20,  1927,  and  it  is  contend?       I      pre- 
maturely filed  because  the  defendants  a  re  entitled  to  all 
of  that  day  in  which  to  pay  the  aforementioned  sum  of  ;'2,000. 
By  the  allegatl  m   in  the  answer,  thj  time  was  extended  ;'to 
July  20th'r .   'Thero  a  contract  provides  that  it  is  to  extend 
to  ■  certain  date,  the  word  "to"  means  "until "  and  does  not 
include  the  day  of  that  date.   (Brandenburg  v.  Btida  Company 
299-111.  133.)   The  extension  claimed  in  this  case  comes  within 
that  rule  and  the  20th  day  of  July  was  not  included*   (Webster 
v.  French  12  111.  301;  Stearns  V.  Sweet  78  id  446;  Burhans 
v.  Tillage  of  Norwood  Park  138  id.  147.  )   The  petition  was  not 
filed  before  th  •  line  alloyed  for-  payment  of  the  |S,00C  had 
expired. 

Defendants  claim  that  the  record  fails  to  show  any 
notice  to  therc  of  the  filing  of  the  petition.   The  petition 
alleges  they  were  served  and  the  answer  does  net  deny  it. 
Therefore,  it  is  to  be  taken  as  admitted. 

chink  it  was  unnecessary  to  make  the  receiver, 
who  had  been  appointed  under  a  prior  mortgage,  a  party  of 
this  proceeding.   The  foreclosure  decree  r^ovides  that  the 
parties  in  possession  of  the  premise*  shall  surrender  poss  ssion 
thereof  to  the  petitioner  upon  failure  to  redeem  within  the 
statutory  period.   Defendants  are  not  claiming  under  him 
and  they  ca^  ot  ba  heard  to  object  because  he  was  not  made 
a  party.   (£es dinger  v.  'Shit  taker,  82  111.  22.)   Whether  or 
not  Downing  wa"s  a  party  to  the  original  preaeedings  is  im- 
material. He  became  the  assignee  of  the  masters  certificate 
of  purchase  and  was  the  proper  person  to  file  the  petition 
herein.   The. petition  is  in  apt  form  and  the  order  awarding 
the  writ  is  sufficiently  definite. 
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The  applicati m   for  a  writ  of  assistance  to  carry  out 
a  decree  of  a  co\irt  of  equity  is  not  the  institution  of  a  new 
suit,  but  a  mere  incident  to  the  original  suit,  and  is  intended 
to  carry  out  the  d  cree  previously  entered,  whereby  the 
rights  of  the  parties  were  fixed  and  determined.   (Lancaster 
v.  Snow  184  111.  534;  Vahle  v.  Brackenseik  145  id  231.) 

The  answer  of  the  defendants  was  filed  seven  days 
after  the  time  in  which  they  admit  they  were  obliged,  by  feha 
last  extension  of  the  contract,  to  make  the  payment  of  $£,000. 
TTotwithstanding  the  fact  fiat  the  ti  e  had  elapsed,  there  is  no 
allegation  in  the  answer  that  they  had  made  a  tender  of  the 
amount  or  were  ready  or  able  to  pay  it.  Nor  was  any  tender 
made  with  the  answer.   It  alleges  good  faith  and  cominued 
effort  to  procure  money  vith  w  iich  to  make  the  payment  of 
2,000,  but  it  admits  they  have  been  unable  to  obtain  the 
money.   No  frand  or  sharp  practice  is  shown  on  the  part  of 
Downing.   Tie.  defend:  nts  were  allowe   to  remain  in  possession 
of  the  pre-nises  for  almost  six  months  after  the  redemption 
period  had  expired.   The  final  extension  of  time  was  by  agreement 
fixed  and  definite.   They  have  been  unable  to  reckeem  either 
within  the  time  allowed  by  law  or  within  the  time  extended 
"by  agreement  of  the  parties. 

The  writ  was  properly  granted  and  the  order  of  the 
oirouit  court  is  affirmed. 

Order  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  j  I,  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

day  of 


Appellate  Court,  at  Ottawa,  this 


in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Olerh  of  the  Appellate  Court 

(88416— 1M— 5-28) 
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AT  A  TERM  OF  THE  APPELLATE  COURT , 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

/  /  2 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 

/ 

withiin  and  for  the  Second  District  of  the  State  of^  Illinois: 

Present-rThe  Hon.  NORMAN  L.  JQNES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice, 
JUSTUS  L.  JOHNSON,  C 
FLOYD  S.  CLARK,  Sheriff 


Justice . 

.i.rt.  250  I.A.  6  58^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  8   1928    *"ke  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7859  11 


PAULINA    L.    ETHER,    EXECUTRIX 

OF  SHE  ESTATE   OF  ETJGEHE  H.    EFISR, 

DECEASED,   Appellee, 


APPEAL  FROLI  THE 

CIRCUIT  COURT 
:  LA  SALLE  COUNTY, 
ILLINOIS. 


V. 

CHICAGO,  ROCK  ISLAND  AND  PACIFIC 
RAIL7.AY  COMPANY,  A  corporation, 
Appellant. 

J0NE3  P.J. 

The  plaintiff,  as  executrix  of  the  estate  of  Eugene 
H.  Efner,  deceased,  recovered  a  judgment  for  ?7500  against 
defendant  on  account  of  the  death  of  said  intestate.  Trie 
declaration  was  in  case  and  originally  contained  six  counts. 
The  ftrd,  4th  and  5th  counts  were  taken  from  the  jury  on  mo- 
tion of  appellant.   The  castt  went  to  the  jury  on  the  1st,  End 
and  6th  counts. 

The  1st  count  was  a  general  negligence  count.   Tie 
2nd  charged  that  the  decedent  went  on  the  tracks  of  the  rail- 
road company-,  at  the  ■  crossing  /here  he  was  killed,  upon  the 
invitation  and  direction  of  the  company's  flagman.   The  3rd  averred 
the  failure  of  the  railroad  company  to  -ive  timely  warning 
of  the  approach  of  its  train  "by  blovin,  a  whistle  or  pinging 
a  oell  as  provided  "by  law. 

The  accident  which  resulted  in  the  death  of  plaintiff's 
intestate  occurred  at  the  crossing  of  defendant's  railroad  tracks 
over  Chicago  Street  in  the  City  of  Marseilles.   Chicago  Street 
runs  north  and  south  through  the  eastern  part  of  said  city. 
Two  main  tine  tracks  of  railroad  cross  the  otreet  at  a"bout 
right  angles  ani  slightly  downgrade  toward  the  west.   From 
1000  to  1500  people  live  in  that  vicinity  and  the  street 
is  considerably  traveled.   The  principal  business  district 
of  the  city  is  on  Main  Street  more  than  a  half  mile  to  the 
west.   The  north  railroad  track  is  used  by  defendant's  west- 
bound trains,  and  its  south  track  by  those  eastbound.   Two 
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bridges  cros':-  the  Illinois  &   Ilichigan  Canal,  one  at  Ha  in  Street, 
the  other  at  Chicngo  Street.   The  canal  is  about  a  half 

y 

block  south  of  Lincoln  Street,  which  runs  east  and  west  about 
150  feet  south  of  defendant's  tracks. 

A  bakery  is  located  at  the  northeast  corner  of  Lincoln 
and  Chicago  Stre  ts.  At  the  time  of  the  accident  there  was  a 
woodpile  about  ten  feet  high  north  of  the  oakery,  and  it  was 
from  fifty  to  fifty-five  feet  fr:>n  the  woodpile  to  the  south 
rail  of  the  westbound  track.   From  the  north  side  of  the  woodpile 
there  was  a  clear  and  unobstructed  vie-  of  the  tracks  to  the 
east  for  three-quarters  of  a  mile,  or  as  far  as  the  e^e  could 
see.  At  a  point  about  twenty-five  feet  south  of  the  eastbound 
track,  Chicago  Street  begins  to  rise  toward  the  level  of  the 
tracks,  which  are  about  foui  feet  a':ove  the  level  of  that 
street  at  its  intersection  with  Lincoln  Street.   The  street 
is  paved  north  of  the  railroad  tracks  and  the  roadway  south 
of  the  tracks  is  of  cinders.   There  are  dwellings  and  so^ie 
stores  on  each  side  of  the  street.   There  were  gates  at  the 
railroad  crossing  operated  by  a  flagmen,  who  was  usually 
on  duty  from  seven  o'clock  a.m.  until  eight  o'clock  p.fti. 
of  each  day.   There  is  testimony  in  the  record  tending 
to  show  the  gates  were  sometimes  operated  as  early  as  six- 
thirty  o'clock  a.m.  hut  the  flagman  testified  that  he  never 
operated  them  earlier  than  six  minutes  before  seven  o'clock 
a.m. 

The  gates  werr;  locked  with  a  chain  each  night  at 
eight  o'clock  and  were  locked  at  the  time  of  the  accident. 
The  accident  occurred  about  six- forty  o'clock  a.m.  on 
September  2,  1924.   The  undisputed  testimony  shows  that  it 
was  a  clear  day  and  the  sun  was  shining.   The  decedent  was 
on  Chicago  Street  south  of  the  railroad  trachs  driving  his 
Ford  truck  north.   TherB  was  a  cab  on  the  truck  and  seie 
tools  in  the  bottom  of  it.   Decedent  was  a  carpenter  and 
contractor.  At  the  time  of  the  accident,  he  was  fifty  years 
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of  age  and  in  good  physical  condition.   He  did  not  wear 
glasjes  and  hi  hearing  was  normal.  He  had  lived  for  two  years 
on  Chicago  Street,  about  thre  ^  .blochs  south  of  the  Beene  of  the 
accident.   He  had  gene  over  the  crossing  many  times  "between  six 
and  seven  o'clock  in  the  morning  and  was  otherwise  well 
quainted  with  it. 

On  the  morning  of  the  accident,  the  flagman  arrived 
at  his  position  of  duty  about  six  thirty- live  o'clock — raised 
the  windows  of  his  shanty,  swept  it  out  an  L  sa  h  down  on  his 
tool  box  outside,  to  smoke.   He  testified  .hat  the  train  was 
then  app  oaching  and  he  did  not  unlock  the  gates  and  let  them 
down  because  there  was  not  enough  time.   The  train  was  an 
extra  freight  running  west  on  the  north  track,  and  consisted 
of  a  out  forth  oars.   Decedent  had  been  traveling  at  about 
fifteen  miles  an.  hour  btLt  as  he  proceeded  up  the  incline  to 
the  tracks,  he  slowed  down  his  truck  and  changed  gears.   The 
front  end  of  the  locomotive  struck  the  truck  ?,t  about  the 
center  of  its  right  side  and  decedent  received  the  injuries 
from  which  he  died. 

Plaintiff's  claim  that  the  train  was  running  at  a 
speed  of  forty  to  forty-fivo  mile:.::  an  hour  is  supported  by 
one  witness  only.   ,J-hat  witness  testified  that  he  was  standing 
at  the  corner  of  31uff  and  Chicago  Streets  which  is  550  to  600 
feet  north  of  the  orossing;  that  although  he  could  not  se:  the 
train  until  it  gob  to  the  crossing  on  account  of  trees,  still, 
in  his  judgment  the  speed  of  fcne  train  was  from  40  to  45  miles 
an  hour.   Sever  witnesses,  on  behalf  of  the  defendant,  placed 
the  speed  of  the  train  from  20  to  25  miles  per  hour.  Five 
of  them  wer?  employees  of  the  railroad  company.   The  other  two 
were  not  connected  in  any  way  with  the  defendant  and  were  in 
the  immediate  vicinity  of  the  accident  wheat  it  occurred.   There 
is  some  discrepancy  in  the  evidence  as  to  where  the  train 
stopped  after  the  accident,  but  the  manifest  weight  of  the 
testimony  Is  against  plaintiff's  contention  that  the  train 
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was  runnin  irom  40  to  45  miles  an  hotu^ 

There  was  no  dir  ct  testimony  as  to  whether  the  decedent 
looked  for  the  train,  but  the  fact  is  undisputed  that  he  had  a 
clear  view  of  the  tracks  for  t'aree-quarters  of  a  mile  to  the  e^st 
from  a  point  at  least  fifty  to  fifty-five  feet  south  of  the  west- 
hound  track. 

The  evidence  shows  that  when  the  decedent  was  crossing 
Lincoln  Street  and  while  he  was  75  feet  away  from  the  crossing, 
the  flagman  ran  out  and  began  signallii      1  cedent  to  stop. 
The  flagman  did  not  have  the  regulation  stop  sign,  hut  -raved 
his  hat  and  yelled  at  the  decedent.   IFe  think  the  weight 
of  the  evidence  shows  that  instead  of  the  flagman  conducting 
himself  in  a  manner  galeulated  to  invite  decedent  to  come  upon 
the  c  ossing,  he  did  all  that  was  within  his  power  to  prevent 
him  from  eoming  on  to  the  tracks.   Both  the  flagman  and 
a  man  named  Frarioiseo  frantically  warned  and  yelled  at  decedent 
in  a  vain  effort  to  stop  him.   They  were  directly  north  of  the 
tracks.   The  flagman  was  in  the  middle  of  the  street  and  Francisco 
was  on  the  sidewalk  to  the  east.   The  truck  was  making  a  noise- 
and  the  flagman  testified  he  believed  decedent  could  not  hear  him. 
Ho  witness  on  the  part  of  appellee  testified  positively  that 
the  whistle  was  not  blown  §r  that  the  bell  was  not  rung  as  the 
train  approached  the  crossing.   Several  witness  s  testified 
to  hearing  both  bell  and  whistle.   The  weight  of  the  testimony 
is  that  the  statutory  signal  was  given. 

To  warrant  a  recovery  in  an  action  for  personal  in- 
juries there  must  be  evidenoe  tending  to  prove  due  care  on 
the  part  of  the  person  injured.   Such  due  care  cannot  be  pre- 
sumed from  the  mere  fact  of  the  happening  of  the  accident,  the 
negligence  of  the  defendant  and  a  consideration  of  the  human 
instinct  of  self-preservation.   (llewell  v.  C.C.C.  ■■!   St.  I. 
Ry.  Co.  261  111.  505;  Opp  v.  Pryor  294  id.  538;  Burns  v. 
0.  &  A.   RR.  Co.  223  111.  App.  439.)   Liability  cannot  rest 
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upon  imagination,  speculation  or  eenjeoture,  or  upon  a  choice 

fcwe  views  equally  compatible  with.  the  evidence,  but 
must  be  based  upon  faots  established  by  evidence  fairly 
tending  to  prove  them.   (Bums  v.  C.  A   .   .  .  Co.,  supra; 
Peterson  ft  So  ..;  ly  v.  Industrial  Board  of  Illinois  2£1  111. 
326;  Vlsoonsin  7;teel  Company  v.  Industrial  Commissi   888  id.  206.) 

In  this  case,  there  is  no  evideae :  that  the  appellee** 
Intestate  made  use  of  any  of  his  faculties  to  ascertain  whether 
a  train  was  approaching,  or  that  he  did  anything  to  avoid  danger. 
He  was  well  as qua in ted  with  the  srossing.   It  was  broad  daylight 
and  he  had  a  clear  view  of  the  trades  toward  tl  s  appi  opening- 
train.  Had  he  looked  for  it,  he  would  have  seen  it  in  tine  to 
avoid  the  accident.   He  was  In  possession  cf  all  Lis  faculties 
and  was  of  sufficient  age  and  judgment  to  understand  and  appreciate 
the  danger  of  attempting  to  cross  the  railroad  track  in  a  truck 
that  was  makings  so  much  noise. 

are  of  the  opinion  t;iat  the  testimony  on  behalf 
of  appellee  fails  to  establish  that  decedent  was  in  the  exeroise 
of  due  care  and  caution  for  his  own  safety  just  before  and 
at  the  time  of  the  accident.   His  own  negligence  appears  to 
have  contributed  to  the  accident  which  resulted  in  his  death. 
When  all  of  the  testimony  is  considered  together  it  is  apparent 
that  the  verdict  of  the  jury  is  a-  inst  the  manifest  weight  of 
the  evidence.   The  Judgment  is  therefore  reversed  and  tne 
cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  j  l}  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ■ da.V  ot 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Chrk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


d^J^M^J- 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday!  the  fi^rst  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  Distri/ct  of  the   State  of  Illinois: 

Present--The  Hon.  NORMAN  L.  JONES ,/  Presiding  Justice.  . 


Hon.  FRANKLIN  H.  BO 

THOMAS  M.  JETT„  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


i,  Presiding  Just: 

1  /     1/ 

3GS,  Justice  V 

25  0  I.A.  6  5  8A' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  8   19/     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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J.  B.  DICUS,  Appellant, 

v. 
E.  H.  LUCAS,  ET  AL,  Appellee 


Appeal  from  Circuit 
Court  of  Kane 
County. 


JOIJES  P.J  . 


This  ,is  an  appeal  from  a  judg  a«nt  in  favor  of  the 

defendants  in  a  proceeding  for  distress  for  rent  instituted 
by  the  plaintiff,  J.B.  Dious. 

Appellee  entered  into  a  contract  with  one  Julius 
Schlapp,  in  February  1920,  for  the  purchase  -of  176  acres  of 
land  in  Efent  County.   They  paid  a  portion  of  the  purchase 
price  and  entered  into  possession  of  the  premises  on  larch  1, 
1320.   The  contract  provided  that  the  purchasers  should  pay 
the  balance  in  installments  until  )14,000  had  been  paid, 
when  Schlapp  was  to  deliver  to  the  purchasers  a  warranty  deed 
to  the  land,  and  they  were  to  execute  a  trust  deed,  securing 
notes  due  ten  years  thereafter,  for  the  balance  of  the  purchase 
money.   It  also  provided  that  in  case  the  purchasers  failed 
to  make  the  payments  or  perform  any  of  the  covenants  to  be 
performed  on  their  part,  the  contract,  at  the  option  of  the  first 
party,  could  be  terminated,  and  appellees  would  forfeit  all  pay- 
ments made  by  them,  as  liquidated  damages,  with  bhe  right  of 
re-entry,  etc. 

Appellees  made  certain  payments  under  the  contract, 
the  last  of  which  was  made  in  March,  1923.   On  September  5, 
1924,  Schlapp  conveyed  his  interest  in  the  premises  by  quit 
claim  deed  to  Dicus,  and  on  September  8,  1924,  Dicus  served 
a  notice,  demanding  possession  of  the  premises  on  account 
of  default  in  making  payments.  He  now  claims  that  a  short 
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time  thereafter,  he  ent-rod  into  a  verbal  lease  with  appellees 
^or  said  premises  for  a  period  of  two  years,  ••nmentlng  "nrch  1, 
1923,  at  the  rate  of  ,7.00  per  acre.   Appellees  deny  the  alleged 
leasing  and  say  they  never  attorned  to  him.   The  record  does  not 
disclose  that  thfty  ever  made  any  payment  to  appellant  on  any 
account.   They  sold  the  products  of  the  farm,  including  some 
"barley  delivered  to  John  7/interhalter  at  hi«  warehouse  i~  Lily 
Lake.   The  proce sds  of  this  sale  were  later  paid  into  court. 

On  October  11,  1924,  Dicus  caused  a  distress  war  ant 
to  be  served  on  appellees  in  which  he  claimed  $1953  due  him 
as  rent,  and  on  the  same  day  served  a  five  days*  notice  on 
appellees  in  which  he  claimed  the  same  amount.  Nothing  further 
v/as  done  until  February  14,  1925  when  Dicus  caused  another 
distress  warrant  to  be  served,  claiming  |2112  due  him.   This 
warrant  was  levied  upon  all  the  property  of  appellees  and  also 
upon  the  "barley  which  had  been  delivered  to  Winterhalter. 
Appellees  filed  the  general  issue  and  a  plea  denying  that  the 
relation  of  landlord  and  tenant  existed  "between  the  parties. 
A  jury  was  waived  and  trial  by  the  court  resulted  in  a  judgment 
for  appellees  quashing  the  levy  and  ordering  the  proceeds  of  the 
sale  of  the  "barley  turned  over  to  appellees. 

The  rule  is  well  settled  that  there  can  he  no  distress 
for  rent  unless  the  relation  of  landlord  and  tenant  exists 
between  the  parties;  and  there  must  be  a  certain  fixed  rent  in 
money,  produce  or  services,  payable  at  a  certain  time.   {Marr  v. 
Ray,  151  111.  340;  Bates  v.  Hallinan,  820  id.  21.)   The  remedy 
is  statutory  and  distress  cannot  -be  levied  for  anything  other 
than  rent.   (Bates  v.  Hallinan,  supra;  Lord  v.  Johnson,  120  111. 
App.  55.)   Where  one  acquires  p  ssession  of  land  under  a  con- 
tract of  sale,  the  relation  between  the  parties  is  that  of 
vendor  and  purchaser  and  not  that  of  landlord  and  tenant, 
notwithstanding  the  purchaser  has  failed  or  refused  to  perform 
the  contract.   (LlcTTair  v.  Schwartz,  16  111.  24.1 
Licus  purchased  the  premises  on  September  5,  1984. 
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He  had  no  interest  in  the  property  previous  to  that  time.   Three 
days  thereafter  he  served  notice  upon  appellees  of  their  forfei- 
ture of  the  contract  ar.d  demanded  possession  of  the  premises. 
The  notice  recognized  that  appellees  were  holding  possession 
under  their  contract  of  purciiase.   The  claim  of  tho  existence 
of  the  relationship  of  landlord  and  tenant  is  based  upon  the 
alleged  verbal  lease.  No  witness,  other  than  Dicus,  testified 
to  such  an  agreement.  Appellees  denied  that  any  such  lease 
or  agreement  as  entered  into  end  the  fact  that  they  were  never 
called  upon  to  surrender  their  contract  of  purchase  seems  to  corro- 
borate their  testimony. 

The  trial  court  saw  and  heard  th^  witnesses.   It 
was  in  a  better  position  to  #udge  of  the  weight  that  should 
be  given  to  the  testimony  bhan  a  court  of  review  can  be.   In 
such  case  an  appellate  tribunal  will  not  disturb  the  findings 
of  the  trial  court,  unless  manifestly  against  the  w£±ght  of 
the  evidence;  (Johnson  v.  HcNellis  228  111.  351;  .Arnold  v. 
N.17.  Tel.  Co.  199  id.  201.)   and  it  does  not  seen  to  us 
that  the  weight  of  the  evidence  s  lows  the  relation  of  land- 
lord and  tenant  to  have  existed  as  claimed  by  appellant.   There- 
fore, the  judgment  of  the  circuit  court,  was  oorrect  and  is 
affirmed. 

Judgment  af  irmed. 
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STATE  OF  ILLINOIS, 

■-ss. 


second  district  I;  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  ot' 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  twentv- 


Clerk  of  the  Appellate  Court 

(88416 — 1M— 5-28) 
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AT   A  TERM  OF    THE  APPELLATE    COURT^- 

/ 

Begun  and  held  at  Ottawa,  on  Tuesday,  tbfe  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 

[//  / 

within  and^for  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice^  J 

JUSTUS  L.  JOHNSON,  Clerk.    &  *J  \J    -L  •  fl  • 

FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  8   1928  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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::Tr,   Appellee,  ) 

v.  APPEAL  FR 

:  :  :  JUHT  OF 

GEORGE  L.    COMISKY,    Appellant,  ALLE   CO. 


JOBE3  P.J. 

On  October  14,  1925,  the  plaintiff,  Leah,  Moon,  ob- 
tained a  Judgment  by  confession  against  Conrad  "lyers  and  the 
appellant,  George  L.  Comisky,  on   a  note  dated  December  17, 
1921,  for  '2025  payable  ti   the  order  of   .  A«  ..'oon.   fae  note 
purports  to  have  been  signed  by  Oonr      rs  and  the  appellant 
Comisky.   Myers  admits  he  signed  it,  but  the  purported  sig- 
nature of  Comisky  is  denied. 

On  motion  of  Comisky,  supported  by  affidavits  of  him- 
self and  Myers,  "the  judgment  was  opened  up  and  leave  given 
Comisky  to  plead.   He  filed  the  general  issue,  and  three 
special  pleas.   The  first  special  pie?  denies  that  he  executed 
the  note.   The  second  special  plea  avers  that  the  note  was  not 
assigned  to  and  did  not  become  the  property  of  Leah  Moon  un- 
til lon<^  after  it  became  due  by  its  terms,  and  that  the  time  for 
payment  was  extended  from  time  to  time  for  a  period  of  three 
years  without  Comisky' s  knowledge  or  consent,   The  third  special 
plea  i^  substantially  the  same  as  the  second,  but  avers  that 
Comisky  had  not  waived  his  rights  as  to  such  extension,  all 
of  which  was  known  by  the  payee  of  the  note.   Attached  to  the 
pleas  is  appellant's  affidavit  denying  that  he  ever  signed 
the  note  in  question.   Issue  was  joined  on  the  pleas  and  a 
jury  trial  was  had  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff. 

Prior  to  January  1,  1921,  W.  A.  Koon,  husband  of 
appellee,  operated  a  private  bank  at  Lenore ,  Illinois,  of  which 
one  Jack  Miller  wa3  cashier.   Tltie  bank  was  organized  as  a 
state  bank  about  the  date  mentioned.   Moon  was  elected  President 
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and  Killer  continu:"1  as  cashier  some  time  later*   On  December 
13,  1981,  a  man  named  Leander  beeame  cashier.  Prior  t  i  November 

18,  1321,  Conrad       as  indebted  to  the  bank  in  the  sun  of 
$20E5,  lor  whleb  :  ridual  note.   On  that 

day,  or     1  a  few  dc     5  re  after,  lyers  und  Comisl     exited 
their  joint  note  to  the  bank  for  said  am  ©ant  due  .ux  months 
after  its  date.   This  note  wa.s  given  in  lien  of  the  [yers 
note.   When  the  bank  was  or  anized  as  a  state  bank,  '  oen   -rid 
for  and  took  over  this  note  with  ether  notes.   He  deposited 
it  and  some  of  the  other  notes  with  the  'Union  Rational  r>: 
of  Streator,  as  collateral  security  for  mon^y  borrowed  by  him 
from  that  bank.   i\bout  a  year  later  the  note  was  renewed. 

Moon  died  in  1924  and  at  the  time  of  h  s  death 
note  sued  on  was  in  the  possession  of  fehe  said  Onion  Rational 
Bank.   Appellee,  widow  and  sole  legatee  of  Ho  en,  settled  with 
said  bank  and  took  up  the  collateral  notes,  aggregating  slight- 
ly io:'.-e  than  .10,000.   Myers  had  raid  the  interest  on  the  note 
in  question  up  to  ?ferch  12,  1924.   He  went  into  bankruptcy 
in  the  Spring  ox'  that  year. 

On  the  trial  four  Instruments  which  Comisky  admitted 
contained  his  genuine  signatures  were  admitted  as  standards  of 
comparison.  An   examiner  of  disputed  handwritings,  who  had 
been  actively  engaged  in  that  profession  forty-six  years, 
testified  that  in  his  opinion  the  signature  to  the  note  sued 
on  is  the  genuine  signature  of  Co        He  gave  detailed  reasons 
for  his  opinion.   The  assistant  cashier  of  the  State  Bank  of 
Lenore  testified  tnat  sne  had  known  appellant  for  eight  years — 
had  seen  him  writ:  his  name  frequently  rithln  the  last  three 
or  four  months--knew  his  signature  and  that  in  her  opinion  the 
signature  on  the  note  in  question  is  Comisky's  genuln      '-cure. 

Appellant  denied  the  signature  and  a  former  banker 
who  had  been  a  bank  examiner  testified  that  in  his  opinion 
the  signature  on  the  note  in  question  is  not  the  same  as 
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that  on  the  exhibits  admitted  as  standards  of  comparison. 
He  first  saw  tiie  instruments  fifteen  minutes  before  he  took 
the  witness  stand. 

Myers  testified  that  when  he  signed  the  note  in  question 
at  the  bank  in  Lenore,  Gomisicy  was  not  present  and  that  he  told 
Miller  that  Comisky  would  not  sign  anymore  not'       him.  How- 
ever, Miller  required  Myers  to  leave  the  old  r>ote  at  the  bank 
until  the  mew  one  had  been  signed  by  Comisky. 

Appellant  testified  that  he  never  signed  any  note  with 
Myers  after  November  1j20,  but  in  his  affidavit  made  to  open 
up  the  Judgment  by  confession,  he  st  t  3igned 

by  him  did  not  bear  dace  of  December  17th,  13  21  and  that  tie 
never  executed  a  note  to  Moon  Bearing  that  date;  "that  at  a 
time  earlier,  ranging  somewhere  between  twelve  and  eighteen 
months  prior  to  December  17,  1921,  he  signed  a  ic    rith  said 
Myers  payable  to  the  order  of  said  bi     3.  which  note,  when  it 
became  due  or  sometime  thereafter,  was  renewed  and  ag       s  d 
by  affiant,  but  that  the  signing  of  said  not  3  or  notes  was  not 
done  by  affiant  in  ink,  and  that  the  renewal  no  e  mentioned  afore- 
said was  later  assigned  and  transferred  to  the  Union  lational 
Bank  of  Streator  and  a  :■   ,  said  bs      oollateral  or  other- 
wise, and  later  paid  ei  satisfied  by  the     Lent  of  cash  or 
the  offering  of  another  nets  as  affiant  as  advised  by  one 
.'alter  Plumb  (  who  was  thorn  president  of   -;.   nin  Hat:   1 
Bank."  It  will  be  observed  .  liad 

signed  a  note  renewi  g  the  note  of  November  18,  1!  E    fl  that 
the  renewal  was  placed  with  the  Jnion  1   -  tal  Bank  as  collateral. 
His  testimony  lso  developed     -       -  the  conversation  he 
had  with  rater  Plumb  was  in  lflareh  ,  1921,  and  Concerned  the 
note  of  November  18,  1920.   .Ye  are  of  the  opinion  that 
evidence  fully  war -anted  the   i   i-   finding  that  the  note  in 

uestion  was  signed  by  Comisky  ana  that  the  signature  thereea  is 
his  genuine  signature « 

The  oourt  refused  to  permit  appellant  to  testify  to 
a  conversation  claimed  to  have  been  had  iatween  him  and  Wilier 


. 
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prior  to  the  signi  o  be  in  November,  1920.   The  offered 

testimony       the  effect  that  Miller  told  Gomiaky  thnt 
the  hank  was  to  beoome  a  abate  bank  ana  it  to 

have  another  Blgnattire  on   the  not-,  with  Myers;  that  Myera 
was  good,  hat  they  wanted  Gomiskyfs  for  that  pur- 

pose  and,  if  he  would  sign  the  note,  they  would  guarantee 
he  would  neve:  hare  to  pay  anything  on  it.   The  court  also 
refused  to  a lait  a  later  conversation,       L  to  hare  Been 
had  with  Miller  before  the  note  became  due,  in  which  MiHafp 
is  Raid  to  have  toll  Comisky  that  he  need  give  the  note 
no  further  consideration,  and  that  he  was  wholly  released. 
The  note  here  in  question  is  the  note  dated  December  1", 
1221  and  the  purported  conversations  related  to  a  note  of 
November  1J20  and  were  immaterial.   There  was  no  error  in- 
refusing  to  admit  the  testimony. 

No  error  was  committed  in  not  permit  it- 

nes :.  laith  to  testify  that  'filler  had  admitted  forging  Smith's 
name  to  certain  notes.   The  Smith  notes  were  in  no  way 
connected  ;.<rith  the  transaction  in  this  case.   The  admission 
of  the  testimony  would  have  introduced  a  collateral  issue 
not  raised  by  the  pleading*  and  calculated  to  divert  the 
minds  of  the  jury  from  the  real  issue  and  mislead  them. 
The  testimony  was  properly  denied.   (Hanohett  v.  Riverdale 
Distillery  Co.  15  111.  1pp.  57;  Burroughs  v.  Comegys  17  id. 
653;  Buckley  v.  Acme  Food  Co.  113  id.  210.) 

Appellant  complains  Ghat  he      r  judiced  by  cer- 
tain questions  asked  by  counsel  for  appellee  in  the  examination 
of  itnesses.   Objections  were  sustained  to  ractioally  all 
of  such  questions*   The  record  discloses  that  questions  equally 
improper  were  also  asked  by  counsel  for  appellant*  le 
cannot  approve  the  conduct  of  either  counsel  in  this  respect, 
but  we  think  neither  party  was  seriously  prejudiced. 

Thore  is  no  testimony  in  the  record  tending  to 
show  that  the  time  of  payment  was  ever  extended  as  claimed  by 
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appellant.   Myers  testified  that  the  matter  was  not  discussed 

when  he  paid  the  int.-.rest  and  there  is  ne  shewing  that 

interest  was  paid  in  advance.   The  -acre  payment  of  aoortied  interest 

would  not  have  the  effect  of  extending  the  time  for  payment 

of  the  prircip-il.   In  addition  to  this,  the  note 

all  signers  are  principals  and  that  the  not?  may  he  extended 

without  notice  to  any  of  the  if  leers. 

It  is  next  complained  that  the  court  erred  in  giv- 
ing certain  instructions  ->n  behalf  of  appellee  which  did 
not  require  proof  "by  a  preponderance  of  the  evidence.   In- 
structions are  to  be  considered  as  a  series.  Te.~k.en   as 
such,  several  instructions  were  given  which  Informed  the  jury 
that  plaintiff  must  prove  her  c?se  by  a  preponderance  of 
the  evidence.   It  is  not  necessary  that  the  word  Tt  preponderance" 
be  contained  in  all  of  the  instructions.   (Gilmore  v.  Eillion 
281  HI.  154.) 

The  4th  instruction  given  on  behalf  of  appellee 
is  complained  of  as  teniing  to  Impress       rj  that  they 
should  not  lay  too  much  stress  on  the  denial  of  his  signa- 
ture by  Gomisky.   The  instruction  informed  the  Jury  that 
they  must  consider  all  the  testimony  and  every  fact  and  sir-" 
cumstance  in  evidence.   It  states  a  correct  proposition  of  law 
and  we  thinlc  it  doss  not  call  undue  attention  to  Comihlcy. 

The  subject  matter  of  appellant's  refused  in- 
structions 19  and  20  war;  fully  covered  by  other  given 
instructions  and  the  court  properly  refused  said  two  in- 
structions. 

The  23rd  refused  instruction  offered  on  behalf 
of  appellant  informed  the  .jury  that  the  appellant  had  a 
right  to  plead  as  many  different  matters  of  defense  as  he 
saw  fit  end  it  is  claimed  that  the  instruction  was  made 
necessary,  oecause  the  argument  of  appellee's  counsel  to 
the  .jury  pointed  out  alleged  inconsistencies  in  appellant's 
pleas.   No  exceptions  were  preserved  to  the  argument  of  coun- 
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sel  snfl  it  Is  not  made  a  part  of  the  record.   There  was 
occasion  for  giving  the  Instruction,  even  if  otherwise  proper, 
The  portion  of  the  argument  referred  to  was  attempted,  to 
brought  into  tne  record,  by  affidavit;  filed,  in  support  of  the 
motion  for  a  ne  i  trial.   It  is  well  settled  t]  at  an 
can-iot  he  shown  in  that  way.   {Peyton  v.  Tillage  o± 
Parle  172  111.  102;  Mayea  v.  People  106  id.  306;  Allen  v. 
Clark  108  111.  .4pp.  446.) 

Finding  no  reversible  error  in  the  record,      'n.dg- 
ment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

vss. 

second  district  '  \}  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of  said 
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Appellate  Court,  at  Ottawa,  this- 


.dav  of 


in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerk  of  the  Appellate  Court 


/ 


OJ(r<£fc^ 


AT  A  TERM  OF  THE  APPELLATE  COURT 


Y 


Begun  and  held  at  Ottawa,  on  Tuesday,  the/first  day  of.  May,  in 
/  /      ""*      \  % 

the  year  of  our  Lord  one  thousand  nirye  hundred  and  wwsrtty- eight, 

within  and  for  the  Second  District  />f  the  State  >dr  II" 


sond  D: 

Present--The  Hon.    NORMAN  L.    JONES,    Pr/e  siding^ 

1 


Hon.  FRANKLIN  H.  BOGGS,  Justice 
Hon.  THOMAS  M.  JETT,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


250  I.A.  659 


i~ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  8   1928    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7800  Agenda  4. 


E:~rA   3IMPS0H   AND 
DAISY  £D 

APPELLE  .3 . 


V  3. 

EUNICE  3PACJ' 
APPELLANT. 


APPEAL  FROM  CIRCUIT  CUURT 
OF  BOONE  COUNTY. 


JETT.  J. 

Emma  Simpson  and  Daisy  Luce,  appellees,  filed  a  bill 
in  the  circuit  court  of  Boone  County,  alleging  that  on  October 
17,  1914,  Eliza  Spademan,  being  indebted  to  Emma  Simpson  in  the 
sum  of  $1500.00,  for  money  expended  by  her  for  the  improvement  of 
real  estat 3  owned  and  occupied  by  the  s  id  ^liza  Spademan,  which 
said  real  estate  is  described  as  follows:  -Lot  One  (1),  in  Blode 
One  (1)  of  B.  F.  Dean's  Addition  to  the  Town  (now  city)  of 
Belvidere,  as  platted  and  recorded  in  the  recorder's  office  of 
Boone  County,  Illinois,  excepting  therefrom  the  west  tight  rods  of 
the  south  four  rods  of  the  above  described  premises;  and  it  is 
further  charged  in  said  bill  that  the  said  Eliza  Spademan,  also 
being  indebted  to  the  complainant,  Daisy  Luce,  for  services  in 
nursing  and  caring  for  the  said  Eliza  Spademan,  and  wishing  to 
procure  from  the  complainants  further  nurture  and  care  of  herself 
and  money  for  the  improvement  of  saiA  premises,  from  time  to  ti  -e, 
made,  executed  and  delivered  to  the  complainant:,  an  instrument 
in  writing,  which  said  instrument  is  in  the  words,  letters" and 
figures  as  follows,  "Belvidere,  Illinois,  October  17,  1914,  I 
hereby  acknowledge  my  indebtedness  to  my  daughter  Daisy  Spaceman 
for  her  services  in  nursing  and  caring  for  me  during  my  illness, 
and  to  my  daughter  Emma  Spademan  Simpson,  for  sums  expended  in 
the  improvement  of  my  property. 

Signed,  Eliza  Spademan, 
Witness:  Emily  D.  Sweet." 
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Coraplninants  then  allege  that  the  said  Eliza  Spackman, 
was  on  the  17th  lay  of  October  1-314,  and  for  a  long  tine  prior 
ther    |    .1  at  all  tines  subsequent  thereto,  until  the  time  of 
her  death,  helpl.es  i  and  bod  ridden  and  in  need  of  oare  and  nursing 
and  support,  and  of  money  with  ■.  iich  to  improve  and  repair  Vr 
home,  and  ivaj  during  all  times  occupying  the  above  described  real 
estate  as  and  for  her  homestead. 

Complainants  further  allege  that  said  Bliss  packman 
agreed  with  them  that  said  written  document,  heretofore  set  out, 
should  become  and  be  a  first  lien  upon  s" id  real  estate  herein 
described,  and  that  she  so  stated  and  announced  to  the  complainants; 
that  said  written  instrument  should  be  held  as  such  security  for 
the  amount  of  money  due  them  respectively,  at  the  time  of  the  death 
of  the  said  Eliza  S packman;  that  Eunice  Spackman,  now  married,  whose 
name  is  Eunice  Spademan  Wrate ,  (who  is  appellant  in  this  cause,) 
is  a  daughter  of  the  said  Eliza  Spackman,  and  at  the  time  of  the 
execution  and  delivery  of  said  instrument,  was  living  in  the 
home  of  said  Eliza  Spackman,  and  that  said  Eunice  Spackman 
Vrate ,  was  informed  and  advised,  and  knew  of  the  faot  that  the 
said  written  Instrument  was  earsreuted  and  delivered  to  the  com- 
plainants, and  knew  of  the  indebtedness,  and  knew  that  Eliza 
Spackian  agreed  with  the  complainants  that  said  written  instrument 
should  be  a  first  lien  on  the  premises  to  secure  the  pay  lent  of 
their  claims,  upon  the  death  of  the  said  Eliza  Stockman;  that 
notwithstanding  the  fact  that  the  said  Eliza  Spackman  had  delivered 
the  writ 'en  instrument  to  the  complainants ,  Eunice  Spackman  Wrate 
thereafter,  to-  -it,  on  the  89th  day  of  April,  1922,  accepted  and 
received  fr  ra  the  sr id  Eliza  Spaokaan,  as  instrument  in  writing, 
being  a  warranty  deed  by  Eliza  Spackman,  conveying  the  premises 
mentioned  ani  described  herein  to  the  said  Eunice  Spackman  ^rate; 
that  the  said  Eunice  Spackman  -'rate,  grantee  In  said  deed,  used  and 
exercised  many  undue  arts  and  fraudulent  practices,  and  resorted 
to  mis-representations  to  induce  the  said  :liza  Spackman  to  excute 
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and  deliver  said  instrument,  being  said  deed,  and  that  the  said 
Eli?;a  Spackaan  was  unduly  influenced  "by  the  ssid  Eunioe  Spademan 
Vrate,  to  execute  the  deed;  and  appellees  further  charge  that  they 
are  entitled  to  a  lien  on  said  premises  in  the  amount  owing  to 
them  respectively,  as  set  forth  in  said  bill,  and  pary  that  the 
amount  be  declared  a  lien  on  said  premises. 

The  appellant,  Eunice  3p;  ekman  Wrate,  filed  an 
answer  to  said  bill  of  complaint,  in  and  by  which  she  among  other 
things,  denied  that  the  complainants  were  entitled  to  the  relief 
prayed  for  or  any  part  thereof;  and  denied  that  Eliza  Spackman  was 
indebted  to  the  complainants  as  set  forth  in  their  bill  of  complaint 
she  admits  that  she  is  a  daughter  of  the  late  Eliza  Spackman, 
deceased,  and  that  she  was  living  with  -er  mother  on  the  17th  lay 
of  October,  1314;  and  denies  that  she  was  advised  and  informed  and 
knew  that  the  said  instrument  was  executed  and  delivered  to  the 
complainants,  and  denies  that  ana   ad  any  knowledge  of  the  said 
alleged  matters  whatever;  she  denies  that  on  or  about  the  29th  day 
of  April,  1922,  she  accepted  and  received  from  the  said  Eliza 
Spackman  an  instrument  in  writing,  a  deed,  a  copy  of  which  is 
attached  to  and  made  a  part  of  the  complainant's  bill,  but  on  the 
contrary  states  and  avers  the  fact  to  be  thst  she  received  and 
accepted  a  deed  on  the  23th  day  of  November,  1923L,  that  the  same 
was  duly  executed  and  acknowledged  by  ^lisa  Spackman,  her  mother, 
and  thereafter  duly  delivered  to  her,  the  said  Eunice  S packman 
Vrate,  and  was  held  and  controlled  in  the  exclusive  possession  and 
dominion  of  this  defendant,  and  was  afterward  on  the  24th  day  of 
April,  1922,  recorded  in  the  recorder's  office  of  Boone  County, 
Illinois,  and  that  said  deed  has  from  the  time  of  its  execution 
and  delivery,  and  up  to  the  present  time,  and  still  in  a  valid  and 
legal  transfer  and  convey  nee  from  Eliza  3packman  to  this  appellant, 
Eunice  Spaclcaan  hate,  of  the  real  estate  mentioned  and  described 
in  the  bill  of  complaint,  and  that  upon  the  execution  and  delivery 
of  said  deed,  by  Eliza  Spackman  to  this  defendant,  she  became  seized 
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of  the  real  estate  in  fee  simple,  and  possession  thereof  was  duly 
delivered  to  her  and  accepted  by  her,  and  she  thereupon  took,  and 
continued  to  keep  the  possession  of  the  said  real  estate  during  the 
time  aforesaid,  and  still  keeps  and  retains  the  same;  that  her  claim 
of  ownership  and  right  in  the  real  estate  described,  is  founded  on 
a  good,  adequate,  valuable  and  sufficient  consideration,  amounting 
to  at  least  the  sum  of  75,000.00,  and  the  said  real  estate  at  the 
time  the  same  was  conveyed  to  her  was  not  of  a  value  to  exceed 
74500.00,  but  that  the  said  Eliza  Spackman,  being  indebted  to  this 
defendant,  at  said  time  in  the  sum  of  $5,000.00  for  labor  and  ser- 
vices, nursing  and  care,  and  in  consideration  of  such  indebtedness, 
which  she  had  agreed  to  pay  to  the  appellant,  from  time  to  time, 
executed  and  delivered  4he  said  deed  of  conveyance,  of  said  real 
estate,  to  this  defendant.   Certain  of  the  othsr  children  aaft  heirs 
of  Eliza  Spackman,  deceased,  filed  a  cross  bill,  setting  f or  th  £ttat 
the  deed  in  question  to  the  Appellant,  should  be  set  aside  for  the 
reason  that  said  deceased  was  not  mentally  competent  to  make  the 
same,  and  prayin-  partition  of  said  premises  among  the  parties  en- 
titled thereto,  subject  to  the  lien  as  claimed  by  appellees. 
Leave  was  given  appellees  to  amend  their  said  bill  to  the  effect 
that  said  ded  to  the  appellant  should  be  held  ineffective  as 
against  their  lien,  for  the  reason  that  said  deceased  was  not 
mentally  competent  to  make  the  same. 

On  a  hearing  the  court  dismissed  the  cross  bill  end 
hell  the  deed  to  appellant  to  have  been  made  by  said  deceased 
while  she  was 'aaA tally  competent  to  make  the  same;  that  the  said 
deed  to  appellant  was  in  fact,  a  trust.   The  court  found  among 
other  things,  that  during  the  month  of  ITovenber,  I.jSI,  Eliza  Spack- 
man executed  a  warranty  de-d  of  the  property  described  herein,  to  her 
said  daughter  Eunice  Spackian,  then  unmarried,  and  now  Eunice 
Spackman  'Vate,  which  conveyance  ten  the  court  finds  was  given 
subject  to  said  claims  as  herein  defined,  and  said  title  was  to 
be  held  by  Eunice  Spackman  Wrate  in  trust;  that  said  Eunice  Spackman 
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l/rate  took  and  accepted  salt  deed  with  full  knowledre  of  the  claims 
of  Emma  Simpson  and  Daisy  Lace,  and  with  the  understanding  that  she 
was  to  share  with  the  said  ^maia  Simpson  and  Daisy  Luce,  equitably 
out  of  said  property,  to  the  end  that  the  claims  of  the  three  should 
be  paid  proportionally;  as  far  as  the  property  would  go  in  that 
behalf. 

The  court  further  finds  that  Emma  Simpson  furnished 
money  for  said  improvements  and  for  the  payment  of  taxes  in  the 
amount  of  £1700.00,  of  which  amount  substantially  the  sum  of  1000 
was  for  repairs  and  expenditures  upon  the  property  of  the  deceased, 
prior  to  October  17,  1924;  and  that  she  is  entitled  to  interest 
thereon  for  the  period  of  seven  yea_-s  at  the  rate  of  five  per  cent 
making  $350*00,  or  a  total  allowance  to  the  saicl  Emma  Simpson  of 
)2050.00;  that  the  said  Daisy  Luce  is  entitled  to  pay  for  services 
rendered  for  the  period  of  fire  years  at  |6*00  per  week,  "being  a 
total  of  jl560.00;  that  the  said  Eunice  Spaekraan  '.'rate  performed 
services  commencing  in  the  year  1914,  and  continuing  approximately 
seven  years,  and  for  that  portion  of  said  seven  7/ears,  commencing 
in  1914,  and  running  for  three  years,  she  was  allowed  at  the  rate 
<bf  .6.00  per  week,  or  a  total  of  $900,00,  and  for  the  four  years 
running  from  1917  to  19 SI,  allowed  for  said  services  at  the  rate 
of  )10.00  per  week,  or  a  total  of  $8000*00,  Making  in  all  for  the 
seven  years  period,  the  sum  of  $2900*00*   The  court  further  finds 
that  these  claims  for  such  services,  reduced  to  percentages,  are 
as  follows,  to-wit:   To  Sa  a  Simpson,  31.5  pea  cent  t  ereof; 
to  Daisy  Luce,  S3. 96  per  cent  thereof;  to  Eunice  Spackman  '-rate, 
44.54  per  cent  thereof. 

It  was  then  dec re  d  that  said  4e scribed  real  estate 
be  and  the  same  was  held  and  owned  in  fee  simple  as  follows,  to- 
wit;  complainant  Emma  Simpson,  an  undivided  31.5  per  cent  thereof; 
complainant  Daisy  Luce,  an  undivided  S3. 56  per  cent  thereof;  and 
appellant  Eunice  Spackman  Wrate,  an  undivided  44.54  per  cent 
thereof;  that  said  premises  be  held  in  said  ratio  pro  rata,  by  them 
as  tenants  in  common  with  all  the  rights  and  privileges  to  said 
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premises,  and  possession  thereof,  as  such  tenants  in  common. 

There  being  no  one  appealing  in  this  case  except 
Eunice  Spademan  V/rate,  the  appellant,  it  is  unnecessary,  on  account 
of  the  conclusion  we  have  reached,  to  make  any  mention  of  the 
cross  bill  and  answers  thereto,  beea\ise  the  cross  hill  was  dis- 
missed, and  none  ox  the  cross  complainants  i     rosecuted  any 
appeal, 

W%   have  set  out  the  hill,  answers  and  findings  of 
the  court,  with  a  view  of  shewing  what  the  issue  was  when  the 
case  was  presented  to  the  chancellor  for  a  hearing.   It  will  be 
observed  that  the  complainants  charged  in  their  bill,  that  the 
deceased  ^liza  3 packman,  made  and  executed  a  deed  of  the  premises 
involved  in  this  proceeding,  to  the  appellant,  Eunice  Spademan- 
V/rate;  that  she  claims  to  be  the  owner  in  fee  of  said  premises. 
It  will  be  observed  further  that  the  defed  it  Eunice  Spackian  Trate 
defended  the  suit  upon  the  grounl  that  she  was  tie  owner  of  the 
premises  in  cuestiou  by  reason  of  the  deed,  eonveying  the  premises 
to  her  by  Eliza  Spacfciia;-.   The  case  was  tried  upon  the  theory,  upon 
the  part  of  Eunice  Spaekman  /rate,  that  she  was  the  owner  of  the 
premises,  and  she  established  the  fact  that  the  deceased  wan  men- 
tally competent  at  the  time  of  the  execution  of  the  deed,  to  execute 
and  deliver  a  deed.   In  this  sffcate  of  the  record,  when  the  case 
same  to  this  court,  the  appellees  entered  a  motion  to  transfer 
said  cause  to  the  Supreme  Court  of  Illinois,  for  the  reason  that 
the  object  of  said  cause  is  for  the  recovery  of  a  fi'eehold,  and 
to  determine  in  whom  the  freehold  is  vested;  that  because  of  such, 
the  appellate  court  is  without  jurisdiction,  and  jurisdiction  of 
said  cause  is  properly  in  the  Supre  ve  Court.   The  ouestion  new  is, 
in  view  of  the  state  of  the  record,  Is  a  freehold  involved? 

We  have  set  out  the  findings  of  the  court  in  part, 
together  with  a  part  of  the  decree,  shewing  the  findings  made  by 
the  court  in  relation  to  the  ownership  of  the  property.   It  is  thus 
seen  .that  the  court  made  a  definite  findin-  as  to  the  ownership  of 
lifetime,  and  found  that  the  fee  simple  title  to  the  same  was  in 
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the  three  persons  so  n^raed  in  said  decree,  to  the  exclusion  of  the 
other  heirs  of  the  deceased.   The  decree  determines  in  whom  the 
freehold  was  vested,  and  that  the  object  of  the  bill  was  for  the 
recovery"  of  the  freehold.   In  Lehmann,  et  al.  vs.  Ra'shbarth,  111 
111.  185,  a  hill  was  filed  for  the  purpose  of  showing  a  resulting 
trust  in  land.  A   decree  was  entered  in  accordance  with  the  prayer 
of  the  hill,  and  tha  Supreme  Court,  in  entertaining  jurisdiction 
of  the  appeal  at  pa<re  194  said  "The  question  presented  by  the  motion 
is  whether  under  the  pleadings  and  proof,  a  freehold  is  involved, 
it  being  insisted  that  there  is  no  other-  ground  upon  which  juris- 
diction ox  the  court  can  rest.   This  question  must  be  answered  in 
the  affirmative.   One  of  the  main  objects  of  the  bill  is  to  recover 
an  equitable  freehold  in  lend,  or,  in  other  words,  to  establish 
a  resulting  trust  in  freehold  estate, which  necessarily  in- 
volves a  freehold."   In  alker  -vs-  Rand,  et  al. ,  31  111.  .App.  o36, 
a  bill  was  filed  for  tae  assignment  of  dower;  the'  co\irt  refused  to 
entertain  jurisdiction,  saying  "In  addition  to  this  objection  to 
the  jurisdiction,  the  appellant  seeks  to  have  a  title,  which  is 
a  fee  simple  title  on  its  face,  declared  to  be  only  an  incumbrance 
to  which  she  shall  be  required  to  contribute.   The  effect  of  grant- 
ing this  relief  is  to  destroy  the  freehold.   In  principle  it  is  like 
establishing  a  resulting  trust,  a  subject  that  pertains  to  the 
direct  Appellate  jurisdiction  of  the  Supreme  Court."  In  I.C.^.R.Co. 
vs.  Queen  City  Building  Corporation,  313  111.  539,  the  court  laid 
down  the  test  for  determining  when  s    freehold  is  involved,  saying 
that  on  page  540;  "i  freehold  is  involved  only  where       ?essary 
result  of  the  decree  is  that  one  party  gains,  and  the  other  party 
loses  a  freehold,  or  v/here  trie  title  to  a  freehold  is  so  put  in 
issue  by  the  pleadings,  that  the  decision  of  the  case  necesarily 
involves  a  decision  of  such  issue." 

In  tie  instant  case,  the .e omplainants  and  appellant 
were  decreed  to  be  the  owners  in  fee  sim  le  of  the  freehold  involved 
and  certain  of  the  defendants  who  were  heirs  of  the  deceased,  were 
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decreed  not  to  have  any  inter !  t  in  the  freehold  involved.   The 
appellant,  Eunice  Spaefcm    i^ate,  wao  decreed  to  be  a  tenant  in 
common  with  the  complainants.   Her  interest  in  the  freehold  in 
question  was  diminished  from  an  at  solute  interest,  which  she 
claimed  by  virtue  of  the  deed,  purported  to  have  been  driven  to  her, 
to  44.59  percent  tl-.ereof. 

The  decree  found  that  certain  new  parties  have 
acquired  an  interest,  as  tenants  in  common,  in  the  freehold,  and 
that  the  appellant  Eunice  Spademan  "'rate  thereby  lost  a  substantial 
part  of  her  interest  in  the  freehold,  which  she  claimed  by  virtue 
of  the  de3d,  executed  and  delivered  to  her  by  Eliza  Spackraan. 

In  view  of '  the  allegation:,  of  the  bill  of  eomul?  inint 
and  the  answer  thereto,  and  the  contention  of  appellant,  fcj  which 
s:ie  claim-:  the  ownership  of  the  eat  ire  premises,  and  to  hold 
same  by  authority  of  a  warranty  deed,  a  freehold  is  involved,  and 
t  o  motion  of  the  appellees  to  transfer  the  case  to  the  Supreme 
Court,  should  be  allowed,  which  is  accordingly  done,  and  cause  is 
transferred  to  the  Supreme  Court. 

Transferred  to  the  Supreme  Court. 


.• 


STATE  OP  ILLINOIS, 

second  district  j  J}  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — <-%  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-S 


/ 

/at  a  term  of  the  appellate  cour 

/       '        '    • 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  oui*  Lord  one  thousand  nine  hundred  and  twenty- e i ght , 
within  and  for  the  Second  District  of  the  State  0iy  Illinois: 

Present  —  The  Hon.  NORMAN  L.  JONES , /Presiding  Justi^ 


Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice 


JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  $   199P    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7346. 
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HAR,Y  B.    WELIS   &  R.    J. 
OHAMPAWEg    00  LS, 

DOING  BUSIffSSS  UOEB   IHE 
FIRM  IAHE    OF     ELLS,'   FSITOE1 

&  ENAMELING     ,0RKS. 

aifellees 
V  s. 

CAltfDEN  FIRS   INSURANTS 
ASSOCIATION. 

APPELLANT. 


A   PEAL  F3: 

circttit  qcurt  of    t    ebag0 

coie'ty. 


Jett.   J. 

Harry  B.  ./ells  and  R.  J.  Champayne,  co-partnors, 
doing  'business  under  the  firm  name  of  /ells  Pender  and  Enameling 
'Tories,  Appellees,  brought  suit  a  ainst  Camden  Fire  Ins\irance 
Association,  Appellant,  in  thr  circuit  court  of  7/innebago  County, 
to  recover  for  repairs  made  to  one  Richenbaolcer  Brougham  an.tomo- 
"bile  that  appellees  claim  was  r  paired  at  the  special  instance  and 
request  of  the  appellant,  made  "by  its  agent  Martin,  on  or  about 
November  2,  1926.  A  jtury  trial  was  had  with  a  finding  in  favor 
of  appellees  for  1577.45,  on  which  Judgment  was  rendered  and  the 
appellant  prosecuted  this  appeal. 

The  dcla ration  consists  of  the  comn.on  counts  for 
goods,  wares  and  merchandise  sold  and  deliv;:  ed;  for  money  lent 
and  advanced;  for  money  $aid  out  and  expended;  for  money  had  and 
received  to  and  for  the  use  of  the  plaintiffs;  for  money  due  for 
interact  and  forehearance;  for  labors,  services  and  materials; 
and  for  balance  due  on  account  stated.  Affidavit  of  claim  was 
attached  to  the  declaration  showing  plaintiffs  demand  at  $577*45 
being  the  reasonable  and  customary  costs  for  repairing  one 
Richenbacker  Brougham  automobile,  repaired  at  the  special  instance 
and  re Quest  of  tie  defendant,  made  on  or  about  the  2nd  day  of 
November,  1926,  as  the  result  of  and  being  damaged  in  a  fire  at 
Thomas  Calderotto's  garage,  on  or  about  October  31st,  1926;  and 
for  storage  on  said  automobile  subsequent  to  January  2nd,  1927, 
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the  date  of  the  oompletion  of  said  repairs,  at  the  rate  of  ^10.00 
per  month. 

To  the  declaration  the  defendant  pleaded  the  general 
issue.  Affidavit  of  merits  attached  to  the  plea  of  the  general 
issue  and  the  affidavit  made  by  William  B.  Rearden,  in  v.'hich  he 
stated  that  he  is  the  state  agent  of  the  Camden  Fire  Insurance 
Association,  the  above  named  defendant,  for  the  state  of  Illinois, 
and  in  charge  of  die  business  of  the  »aiA  defendant  in  the  state 
of  Illinois;  that  ne  verily  believes  that  said  defendant  lias  a 
good  defense  to  said  suit  upon  the  merits  to  the  whole  of  plaintiff's 
demand. 

The  affidavit  further  states  t'iat  the  nature  of  said 
defense  is  as  follows;  that  the  plaintiffs  did  not  repair  or  store 
a  Riehenbaoker  Brougham  automobile  at  the  special  instance  and 
request  of  this  defendant,  or  any  one  authorized  to  act  for 
this  defendant,  and  that  neither  tils  defendant  nor  any  one  author- 
ized to  act  for  it,  in  I.  hat  behalf,  r  quested  or  authorized 
plaintiff  to  repair  a  Riehenbaoker  Brougham  axitora  bile  at  any  time. 

The  record  discloses  that  prior  to  October  31,  1926, 
Tom  Calderotuo  owned  and  operated  a  garage  in  the  city  of  Rook- 
ford,  knowir  as  the  "5.  G.  Garage."   The  cars  of  this  garage  belong- 
ing to  Calderotto,  wa^e.  insured  against  loss  and  damage  by 
fire,  by  the  defendant.  During  the  night  of  October  31st,  1926, 
there  was  a  destructive  fire  in  this  garage  and  several  cars  were 
damaged,  among  them  the  Richenbacker  Brougham  claimed  by  Calderotta 
as  his  property. 

F.  H«  Andrews  and  3.  A.  Andrews,  co-partners,  as  the 
Andrews  Agency,  contracted  ..ith  the  defendant  as  insurance  solicitors 
only.   On  November  1,  1-26  Calderotta  notified  the  Andrews  Agency 
of  the  fire  and  one  of  tie  parties  of  the  firm  communicated  with 
William  H.  Reader,  state  agent,  at  its  Chicago  office,  and  va 
advised  by  Reader  that  he  would  have  Mr.  llartin  at  Rookford  on  the 
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next  day,  the  second  of  November.  Martin,  it  is  insisted  by  the 
appellant  was  a  private  or  independent  adjuster,  connected  vith 
the  Mar  bin  Adjusting  Company;  that  the  Andrews  AGency  and  Harry 
B.   ells,  one   of  appellees,  knew  that  Martin  was  an  independent 
adjuster,  connected  with  the  Martin  Adjustment  Company.   Appellees 

JL 

contend  that  the  record  dows  not  show  that  he  was  simply  a  private 
or  independent  adjuster. 

Martin,  whatever  his  capacity,  was  that  is  whether 
or  not  he  acted  in  his  capacity  as  private  and  iudepen&ant  adjuster, 
or  otherwise,  was  present  under  the  direction  of  the  defendant 
company,  to  adjust  the  loss. 

It  appears  that  Andrews  and  martin  went  to  the  garage 
in  i uestion  and  examined  the  property  therein  contained,  and  looked 
over  the  situation  generally.   Mr.  'Tells  of  the  firm  of  appellees, 
who  v'as  engaged  in  repairing  automobiles,  Mr.  Schurman  ,  who  was 
en:.?,  eel  in  printing  automobiles,  and  a  Mr.  Sut'con,  who  is  engaged 
in  repairing  automobile  tops  and  trimmings,  were  called  in  for 
the  purpose  of  estimating  the  damage  done  to  the  cars  by  the  fire, 
including  tarnage  do :ie  to  the  Richenbacker  Brougham,  involved  in 
this  case.   The  Rickenlmcker  Brougham  was  repaired  by  appellees. 

The  question  involved  in  this  case  is  whether  or 
not  Martin  wa  authorized  to  act  for  the  defendant  (appellant 
here),  in  the  repairs  to  said  automobile  and  requested  the  plaintiffs 
to  repair  the  same?  It  is  the  contention  of  the  appellant  Calderotta, 
and  not  Martin,  the  adjuster,  gave  appellees  the  jo1-  of  repairing 
the  Richenbacker  Brougham. 

It  is  the  contention  of  appellees  that  Martin  ordered 
the  repairs  to  be  made,  and  that  he  was     i  ;ent  of  the  company  in 
doing  so,  and  for  that  reason  appellant  should  be  re -uired  to 
pay  for  the  repairs.  A  number  of  reasons  are  assigned  for  rev .rsal 
of  the  judgment. 
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In  vie-  of  the  conclusion  we  have  reached,   a  will 
not  enter  upon  an"'  discission  of  /hat  the  testimony  discloses, 
other  than  to  say  that  It  was  a  controverted  question  as  to 
whether  or  not  Martin,  the  adjuster,  was  authorized  to  enter  into 
a  oontraet  for  the  making  of  the  repairs  to  the  Richenbacker 
Brougham  automobile. 

The  record  discloses  that  upon  the  trial  of  the  case 
on  the  part  of  appellees,  the  following  instruction  was  given  to 
the  .jury,  "The  court  further  instructs  the  -jury  that  an  agent  may 
hind  his  principal  within  the  limitations  of  the  authority  with 
which  he  has  been  clothed  in  regard  to  the  subjedt  matter  of  his 
agenoy,  and  that  if  the  jury  find  from  the  evidence  that  Mr.  Martin 
was  the  duly  authorized  agent  for  the  defendant,  and  he  requested 
or  authorized  the  plaintiff  to  repal:  the  Rickenbaelcer  Brougham 
then  the  defendant  is  liable  fo,  the  reasonable  cost  of  the  re- 
pairs. "   It  is  said  by  the  appellant  that  the  first  portio  of 
this  instruction  does  not  mean  anything,  in  so  far  as  this  ease 
is  concerned;  that  the  last  part  of  it,  namely,  "If  the  jury  find 
from  the  evidence  th?t  Mr,  Martin  ras  the  duly  authorized  agent 
for  the  defendant,  and  he  reouested  or  authorized  the  plaintiff 
to  repair  the  Riohenbacker  Brougham,  then  the  defendant  is  liable 
for  the  reasonable  cost  of  the  repairs,"   took  the  entire  case  from 
the  jury  so  far  as  the  alleged  contract  upon  recovery  is  sought, 
is  concerned. 

It  tss  conceded  that  the  case  was  tried  on  the  theory 
$hat  Martin  was  an  adjuster,  delegated  by  ths  defendant  association 
to  adjust  the  loss  occasioned  by  the  fire  in  -question.   He  was  of 
course,  "the  duly  authorized  a^ent"  for  the  appellant  for  that 
purpose.   That  he  had  authority  to  enter  into  the  alleged  collateral 
contract  with  appellees,  was  not  only  not  conceded  but  it  was  the 
chief  matter  o  contest  in  the  oase.  Although  tais  being  the  fact, 
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the  instruction  told  the  jury  that  if  they  found  frovi  the 
evideno  fiat  Harris  vas  acting:  as  the  agent  of  the  defendant  in 
any  capacity,  no  matter  how  limited,  then  the  defendant  would  be 
liable  to  the  plaintiff,  if  the  jury  believed  that  he,  Star  tin, 

requested  or  authorized  the  plaintiffs  to  repair  tha  car  in  qu-stion. 
The  instruction  omitted  a  very  important  and  essential  element 
that  the  Jury  must  find  from  the  evidence  that  Martin  was  author- 
ized "by  the  defendant  to  enter  into  a  contrast  to  have  the  Riehen- 
backer  oar  repaired.   The  element  omitted  from  this  instruction  is 
found  in  instmxotion  3,  .^iven  on  the  part  of  appelle  s. 

An  instruction  which  directs  the  return  of  a  partic- 
ular verdict  is  fatally  erroneous,  if  it  omits  an  element  ea  en- 
tial  to  a  recovery,  and  an  instruction  from  which  such  emission  is 
nade  cannot  be  cured  by  other  given  instructions,  oven  thou~;h  they 
ar  correct.   Cromer  vs.  Borders  Coal  Co.  246  111.  451;  Bank  of 
Commerce  vs.  Elkins  S14  111.  .A pp.  417. 

T7e  believe  the  living  of  instruction  Wo .  2  was 
erroneous;  that  it  took  away  from  the  jury  the  consideration  of 
the  question  as  to  whether  or  not  IJartin  was  authorized  by  the 
defendant  to  -%nter  into  a  contract  to  have  the  Richenbacker 
Brougham  repaired.   For  that  reason,  without  discussing  any  other 
point  in  the  case,  we  think  the  judgment  of  the  circuit  court 
should  be  reversed  and  the  cause  remanded,  -which  is  accordingly 
done. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  |  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  ray  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty  - 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


Q^O^Oiju^- 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and/held  at  Ottawa,  on  Tuesday;  the  first  day  of  May,  in 

the  s ear  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 


Pres 


and  for  the  Second  District  of  the  State  of  Illinois 


e  Hon.  NORMAN  L.  JONES,  Presiding\ Justi ce : 
Hon . 


FRANKLIN  H.  BOGGS,  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  8    92?    tne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7371. 


Agenda  1G 


■  M.    L.     TLLER,    BOBTG  BUSINESS 
AS   M.    L.    MILLER  SALES   COMPANY, 
APPELLANT 

V   S. 

ILLINOIS   CENTRAL  RAILROAD 
COMPAFr,   A  CORPORA TICIT. 
APPELLEE. 


APP  AL  PIOM  MB   81   CUIT   COURT 

of  wnraraiAOO  coir 


Jett.  J. 

The  record  in  this  proceeding  discloses  that  on  lay 
4th,  1926,  M.  L.  Miller,  doing  business  lander  the  style  of  IT.  L. 
Miller  Sales  Company,  appellant,  was  engage &  in  selling  automobiles 
in  the  city  of  Freepor',  and  vicinity.   On  said  day  one  Roy  E.  Long 
then  In  the  employ  of  appellant,  and  in  the  performance  of  his 
duties  as  such  employe,  while  driving  an  automobile  on  to  a  high- 
way corssing  over  the  tracks  of  the  Illinois  Central  Railroad 
Co  vpany,  appll. e,  near  the  city  of  Freeport,  was  killed  as  the 
result  of  a  collision  between  the  automobile  and  the  locomotive  of 
appsllee,  which,  was  pulling  a  train  of  cflrs,  which  train,  it  is 
insisted  was  engaged  in  interstate  commerce. 

At  the  time  of  the  collision  ana  death  of  the  decedent 
the  appellant  employer,  and  t.ie  said  Roy  E.  Long  were  bound  by, 
and  operating  -under  the  provisions  or  the  Workman's  Compensation 
Act  of  Illinois. 

The  record  further  snows  that  Roy  E.  Long  left  him 
surviving  Bertha  C.  Long,  his  widow,  and  one  child,  Eunice  G.  Long, 
The  widow  agreed  to  receive  compensation  payments  from  the  appellant 
under  the  Workman's  Compensation  Act,  as  found  and  determined  by 
the  Industrial  Commissi  .v..   This  suit  was  instituted  by  appellant, 
the  employer,  against  appellee,  to  recover  by  way  of  subrogation 
from  appellee,  d  ma^es  to  the  next  of  kin  of  the  decedent,  resulting 
from  alleged  negligence  on  the  part  of  appellee  in  the  operation  of 

Its  train. 


. 
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The  declaration  consists  of  ono  count  and  contains  the 
averment  that  the  plaintiff,  appellant  here,  the  employer,  and 
Roy  Ka  Long,  were,  at  the  time  of  the  accident,  bound  by  the  terms 
and  provisio?is  of  the  Workman's  Compensation  let. 

To  the  declo ration  appellee  plended  the  ■ eneral 
issue  and  a  special  plea.   By  its  special  plea  appellee  avered  that 
tie  train  which  j truck  and  billed  Roy  ^ .  Long  was  then  engaged  in 
interstate  commerce  between  the  states  of  Iowa  and  Illinois;  that 
it  had  never  elected  not  to  b  bound  by  the  Workman's  Compensation 
Act,  and  hence  Miller,  plaintiff,  was  not  entitled  to  subrogation 
under  said  section  29  of  the  Compensation  Act,   To  the  special  plea 
appellant  interposed  a  demurrer,  which,  upon  argument,  was  by  the 
court  overruled.  Appellant  elected  to  stand  by  his  demurrer  and 
was  defaulted  for  want  of  a  replication  to  th?  special  plea,  and 
judgment  in  bar  and  for  costs  was  entered  against  him.   From  which 
judgment  this  appeal  is  proseduted  by  appellant.   The  only  question 
involved  is,  did  the  trial  court  err  in  sustaining  the  special  plea? 

The  appeal  in  this  case  was  originally  taken  to  the 
Supreme  Court  but  was  transferred  by  thrt  court  to  this  court. 

Appellant  urges  that  a  constitutional  question  is 
involved,  and  in  effect,  says  that  if  the  provisions  of  Section  29 
are  to  be  construed  as  the  same  wer  »  construd  by  the  trial  court, 
then  the  act  constitutes  class  legislation  and  is  void.   To  this 
argunnnt  we  can  give  no  consideration  because  this  court  must 
assume  that  the  act  is  valid,  and  with  such  assumption  we  must 
look  to  its  terms  for  its  meaning. 

The  provisions  of  Section  29  of  the  Workman's  Compen- 
sation Act,  under  which  appellant  claims  his  right  of  action  by 
way  of  subrogation,  are  as  follows:  First,  that  the  injury  or 
death  of  the  employe  was  not  proximately  caused  by  the  negligence 
of  the  employer  or  his  employees. 
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Second,  That  the  circumstances  creating  the  le-;al  liability  for 
damages  were  occasioned  by  some  person  other  than  employer,  and 
Third,  that  such  other  person  had  elected  not  to  be  bound  by  the 
Compensation  .Act.   It;  all  therefore  be  seen  that  the  third 
provision  of  Oection  89  of  the  Compensation  Act,  as  a"  ove  set  out, 
clearly  and  expressly  makes  it  a  condition  precedent  to  the  right 
of  subrogation,  that  the  third  person,  causing  the  injury  or 
death,  shall  have  elected  not  to  be  bound  by  the  Workman's  Compen- 
sation Act. 

A  number  of  cases  are  cited  bearing  upon  the  questions 
involved,  both  by  the  appellant  and  the  appellee.   We  do  not  deem 
it  ae  essary  in  view  of  the  conclusion  we  have  reached,  to  ^nter 
upon  a  discussion  of  the  authorities  relied  upon  by  the  respective 
parties,  but  content  ourselves  by  saying,  -first,  appellant  cannot 
invoke  against  appellee,  any  provision  found  in  the  Compensation 
Act,  as  the  Act  has  no  application  whatever  to  appellee  while 
I   — ed  in  interstate  commerce.   Second,  TTnder  the  expres.-.  pro- 
vision oontained  in  the  third  clause  of  Section  23,  the  cause  of 
aetixa  a  ainst  a  negligent  third  party,  vested  in  an  iniured 
employee,  or  his  le  'al  representative,  is  transferred  to  the 
employer  of  such  employee  only  in  cases  where  the  negligent  third 
party  possesses  the  right  to  elect  to  be  bound  or  not  to  be  bound 
by  the  Act.   Appellee  having  been  em-aped  in  interstate  eomierce, 
at  the  time  of  the  death  of  long,  possessed  no  such  power  to  elect. 

e  conclude  therefore  that  the  trial  court  committed 
no  error  in  overruling  the  demurrer  to  the  special  plea.   The 
judgment  of  the  ci  cuit  court  of  ".Yinnebago  County  will  be  affirmed. 

Juigment  affirmed. 
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STATE  OF  ILLINOIS, 

second  distiuct  I,  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this da3r  of 

.in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  twenty-. 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


LATE  COURT, 

1  A 


AT  A  TERM  OF  THE  APPELLATE  COURT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  yea^  of  our  Lord  one  thousand  rjine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  /the  State  of/   Illinois: 


Present--The  Hon.  NORMAN  L.  JONES,  /residing  Justice 


V. 


v 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.   -,  -^  _   _. 

2  5  0  T  A    fi  fi 0 

JUSTUS  L.  JOHNSON,  Clerk.  " 

FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  0   192£    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7888  Agenda  31. 

JOHN  SEVERS ON, 

Appellee, 

VS 

APPEAL  FROM  GRUNDY. 
THE  AMERICAN  INSURANCE  COMPANY, 

Appellant. 

Jett,  J. 

This  is  an  appeal  by  The  American  Insurance  Company, 
appellant,  from  a  judgment  for  <j?2181.00  in  a  suit  on  a  policy  of 
fire  insurance  against  it  and  in  favor  of  John  Severson,  appellee. 
A  jury  trial  was  had  and  at  the  close  of  all  of  the  evidence  the 
court  directed  a  verdict  and  rendered  judgment  thereon  for  said 
sum  and  this  appeal  "by  the  appellant  followed. 

For  the  purposes  of  this  opinion  John  Severson,  appellee, 
will  be  called  plaintiff  and  The  American  Insurance  Company, 
appellant,  will  he  called  the  defendant. 

The  record  discloses  that  the  suit  was  brought  for  the 
loso  of  certain  personal  property  located  on  a  farm  in  Vienna 
township,  Grundy  County,  upon  which  the  plaintiff  was  a  tenant. 
The  property,  it  appears,  was  destroyed  by  fire  on  August  4th,  19S4. 

The  declaration  contained  two  special  counts  and  the 
common  counts.   The  first  special  count  declared  upon  the  policy  of 
insurance  and  charged  that  on  April  7th,  1924,  appellee  executed  his 
note  by  which  he  promised  to  pay  the  defend" nt  ,.101.40  on  July  15th, 
1924,  and  that  thereafter  on  the  same  day  for  a  valuable  consideration 
the  defendant  extended  the  time  of  payment  of  said  nets  to  the  15th 
day  of  August,  1924.   The  second  special  count  also  declared  upon 
the  policy  of  insurance  and  alleged  that  the  plaintiff  had  kept  and 
performed  all  of  the  conditions  of  the  policy. 

To  the  declaration  the  defendant  pleaded  the  ;~~neral 
issue  and  a  special  plea  setting  up  the  condition  of  suspension  in  the 
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application,  policy  and  note;  denyin  that  the  time  of  payment  of 
the  note  was  extended  and  alleging  that  the  note  was  not  paid  when 
due  on  July  15th,  19S4,  and  the  policy  was  not  in  force  or  effect 
at  the  time  of  the  loss. 

Replications  were  filed  setting  up  that  at  the  time  of 
1 14  making  of  the  note  and  again  after  the  delivery  of  the  policy 
and  prior  to  the  maturity  of  the  note  the  defendant  stated  to  the 
plaintiff  that  the  note  would  he  extended  for  thirty  days  and  that 
it  "/as  unnecessary  to  pay  the  note  at  maturity;  that  payment  of  the 
note  was  tendered  prior  to  its  maturity  and  that  the  plaintiff  relied 
on  said  statements  and  did  not  pay  the  note  until  August  6th,  1924, 
after  the  fire. 

Rejoinders  were  ifiiled  denying  the  statements  set  forth 
in  the  replications;  denying  tender  of  payment  and  denying  any 
authority  of  the  defendant's  agent  to  extend  time  of  payment  or  make 
any  representations  or  statements  on  "behalf  of  the  defendant. 

The  premium  note  given  in  payment  of  the  policy  was 
past  due  and  unpaid  at  the  time  of  the  loss  and  for  this  reason  it  is 
the  contention  of  the  defendant  that  "by  the  terras  of  the  application 
the  policy  and  the  note  suspended  the  insurance.   The  principal 
question  involved,  therefore,  is  whether  or  not  the  time  of  payment 
of  the  note  had  "been  extended  or  the  default  in  payment  waived. 

The  following  condition  appeared  in  the  application  for 

the  insurance,  the  note  and  the  policy.   It  reads  as  follows: 

nIt  is  expressly  agreed  t'aat  this  company 
shall  not  be  liable  for  any  loss  or  damage  that 
may  occur  to  the  property  herein  mentioned,  while 
any  note  or  part  thereof,  or  order  given  for  the 
premium,  remains  past  due  and  unpaid  and  in  case 
of  default  in  the  payment  at  maturity,  of  any 
note  or  part  thereof  or  order  given  for  the 
premium,  the  premium  shall  be  deemed  fully  earned 
and  shall  at  once  be  due  and  collectable  and  the 
collection,  whether  by  1 3 gal  process  or  otherwise, 
payment  or  receipt  of  payment  thereof,  shall  in 
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no  case  revive  or  create  any  liability  against  this 
company  for  loos  occurring  while  the  assured  was  so 
in  default.   The  payment  of  the  premium  in  full,  however, 
revives  the  policy  and  makes  it  good  for  the  balance  of 
its  term.   In  case  of  loss  prior  to  the  maturity  of  any 
note  or  notes,  or  part  thereof  given  for  premium  on 
this  policy,  the  same  shall  become  due  and  payable 
and  may  be  deducted  from  the  amount  of  said  loss." 

It  was  for they  stipulated  in  the  policy  that,  "no 
agent  or  employe;-  of  this  company  or  any  other  person  or  persons 
except  the  western  manager,  in  writing,  shall  have  power  or 
authority  to  waive  or  alter  any  of  the  terms  or  conditions  of  this 
policy."  Endorsed  on  the  baolc  of  the  policy  was  the  following: 
"TTotioe  to  policy  holders:  Agents  of  this  company  are  not  author- 
ized to  waive  or  alter  any  of  the  terms  or  conditions  of  this  policy." 

This  cause  was  in  this  court  at  a  former^term,  at 
which  time  it  was  reversed  for  the  giving  of  certain  instructions 
having  to  do  with  the  matter  of  the  extension  of  the  time  of  the 
payment  of  the  note  in  question  and  for  certain  inflammatory  language 
used  by  counsel  for  the  plaintiff  in  the  closing  argument.   The 
facts  in  the  case  were  at  that  time  set  forth  in  the  opinion  and  it 
will  not  be  necessary  for  us  to  repeat  them  here. 

On  the  former  trial  this  eourt  held  that  while  there 
was  no  evidence  of  the  extension  of  the  note  there  was  evidence  tend- 
ing to  show  that  the  tine  of  payment  of  the  note  was  waived  and 
also  that  Darling  the  agent,  was  a  general  agent  whose  authority 
would  .rarrant  the  waiving  the  payment  of  the  note  at  the  time  i~ 
fell  due  and  that  these  were  questions  of  fact  for  the  jury.   The 
court  at  the  trial  from  which  this  appeal  is  prosecuted  directed 
a  verdict  in  favor  of  the  plaintiff  and  did  not  submit  to  the  jury 
the  question  as  to  whether  or  not  Darling  Tas  a  general  agent  and 
having  authority  to  waive  the  time  of  the  payment  of  the  note  and 
as  to  whether  or  not  there  was  evidence  in  the  record  which  would 
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warrant  the  jury  In  finding  that  the  payment  of  the  note  at  the 
time  stated  /as  waived.   By  the  action  of  the  court  in  directing 
a  veidict  th  se  questions  of  fact  were  taken  from  the  c  )r:aideration 
of  the  jury. 

For  the  reasons  above  set  forth  the  Judgment  of  the 
trial  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 


Appellate  Court,  at  Ottawa,  this_ 


_day  of 


_in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 
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OUrk  of  the  Appellate  Court 


Ou/r^-y^y^Jr^ 


AT   A  TERM  OF    THE  APPELLATJUCOURT , 

C  /  o 

Begun  and  he/Ld  at  Ottawa,  on  Tuesday,  the  fitfst  day  of  May,  in 

the  year  of  our  Lo/d  one  thousand  nine  hyndred  ,«nd  twenty-eight 


Present 


>n.  NORMAN  L.  JONES,  Presiding  Justice 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
jliUa  2  0  ^92      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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PEOPLE  OF  THE  STATE  OF 
ILLINOIS,  FOR  THE  USE  OF  COM- 
MUNITY HIOH      L  DISTRICT  NO. 
195,  ISIRT  COUNTY,  ILLINOIS, 
Appellant, 


v. 


A.E.  ANDERS  Oil,  PHILLIP  BR  ODD, 

TITUS    SAMUELSON,    CHARLES   N.    ENG-NELL 

and  LUTIFJR  HULTCREN, 

Appellees, 


APPEAL  FROM  THE  CIR- 
CUIT  COURT  OF 
HENRY  COUNTY. 


JOKES  P.J. 

Appellees  were  formerly  members  of  the  board  of 
education  of  Community  High  School  District  No.  195  of  Henry 
County.   An  action  of  assumpsit  w&s  brought  against  them  by 
appellant  to  recover  certain  funds  alleged  to  have  "been  in  the 
care,  custody  and  control  of  appelleos  while  they  were  members 
of  said  board  of  education,  and  to  h.ave  been  unlawfully  squan- 
dered by  them. 

The  declaration  contains  one  special  count  and  the 
common  counts.   To  the  special  count  a  general  demurrer  was 
filed  and  sustained  by  the  court.   Plaintiff  withdrew  the  common 
counts  and  elected  to  stand  by  the  special  count.   Thereupon 
the  court  entered  judgment  against  appellant  and  this  appeal  is 
prosecuted. 

The  special  count  averred  that  appellees,  while 
members  of  said  board  of  education  came  into  tae  custody  of 
large  sums  of  money,  securities  and  property  belonging  to  the 
school  funds  of  said  district  to  the  amount  of  ,150,000  which 
amount  was  changed  from  time  to  time  as  the  taxes  and  proceeds 
from  the  sale  of  bonds  of  the  district  were  added  and  as  money 
was  withdrawn  therefrom  on  warrants;  that  such  school  funds  were 
a  part  of  the  township  fund  of  Andover  township;  that  appellees 
at  various  times,  unlawfully,  improperly  and  contrary  to  the 
statute,  paid  out  and  squandered  $18, 066  of  such  funds  for 
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litigation,  attorney's  fees,  architects,  contractors,  well 
drilling,  printing,  interest  on  "bonds,  compensation  and  expenses 
of  nembers  of  said  board,  rent,  labor,  board,  purchase  of  lands 
and  for  other  improper  and  unlawful  purposes,  while  they  loiew 
or  should  have  known  that  such  payments  were  improper  and  con- 
trary to  the  j rovisions  of  the  statute. 

The  special  count  also  averred  that  said  sums  of 
money  were  improperly  paid  out  of  the  school  fund  of  said 
district  and  unlawfully  expended  and  misappropriated  in 
and  about  the  preparation  for  and  in  building  a  school  house 
on  the  public  square  in  the  Village  of  And over,  where  they 
had  no  right  to  build;  also  in  purchasing  land  for  a  play- 
ground before  a  school  house  site  had  been  selected, —  in 
the  payment  of  attorney's  fees  and  court  costs  in  quo  warranto 
proceedings  tasting  their  title  to  office  as  me  hers  of  said 
board  of  education,  and  in  the  payment  of  interest  on  bonds, 
rent,  etc.,  without  a  prior  meeting  of  the  board. 

The  suit  is  based  on  Section  264  of  the  School 
Act  of  1909,  (Chap,  122,  Sec.  264,  Rev.  Stat.  1927),  and 
appellant's  right  of  recovery  depends  upon  the  interpreta- 
tion given  to  that  section.   In  the  year  1909  the  General 
Assembly  passed  an  Act  revising  the  school  law.   (Laws  1909 
p.  410;)   Section  264  of  that  Act  is  still  in  foree  and  is 
as  follows: 

"County  superintendents,  trustees  of 
schools,  township  treasurers,  and  directors 
or  either  of  them,  or  any  other  officer  hav- 
ing charge  of  school  funds  or  property, 
shall  be  pecuniarily  responsible  for  all 
los. es  sustained  by  any  county  or  township 
fund  by  reason  of  any  failure  on  his  or 
their  part  to  perform  the  duties  required 
of  him  or  them  by  the  provisions  of  this 
Act,  or  by  any  rule  or  regulation  authorized 
to  be  aa4Le  by  the  provisions  of  this  Act, 
and  each  ani  everyone  of  the  officers  afore- 
said shall  be  liable  for  any  such  los   sus- 
tained as  aforesaid,  and  the  amount  of  such 
loss  may  be  recovered  in  a.  civil  action 
brought  in  any  court  having  jurisdiction 
therof,  at  the  suit  of  the  State  of  Illi- 
nois, for  the  use  of  the  county,  township 
or  fund  injured;  the  amount  of  the  Judgment 
obtained  in  such  suit  shall,  when  collected, 
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be  paid  to  the  prop,  r  o  ficer  for  the  benefit 
of  the  county,  township,  or  fund  injured." 

Section  77  of  the  School  Act  of  185T  (Lawi  1857  p.  291) 

and  as  included  in  Vie  rovisi  n  of  187S  (Laws  1872,  p.  700,) 

provided: 

"County  superintendents,  trustees 
of  schools,  directors,  and  township 
treasurers,  or  either  of  them,  and 
any  other  officer  haying  charge  ox  school 
funds  or  property,  shall  "be  responsible 
for  all  losses  sustained  by  any  county, 
township  OR  SCHOOL  fund,  by  reason  of 
any  failure  on  his  or  their  part  to 
perform  the  duties  required  of  him  or 
them  by  the  provisions  of  this  act," 

By  the  1309  .Act  the  word  "school."  here  shown  above 
in  capitals,  -as  omitted,  and  the  word  " o1"  above  shown  in 
capitals,  waa  -loved  from  after  the  word  "Township"  to  immedia- 
tely before  that  word.   The  remainder  of  the  section,  with  slight 
changes  in  the  phrase  logy  by  the  general  revision  of  the 
School  Act  in  1889,  (Laws  1889, p.  256.)  is  substantially 
the  same  as  Section  264  of  the  1909  .Act.   No  substaritial  change 
in  the  terras  of  this  Section  was  made  until  the  Act  of  1909 
was  passed. 

Appellees  contend  that  by  the  Act  of  1909  the  right 
to  maintain  an  action  in  the  name  of  the  state  for  the  use  of 
the  school  fund  was  abolished  and  that  liability  for  mis- 
appropriation of  funds  is  now  limited  to  los:.es  sustained 
by  county  or  township  funds  only.   But  appellant  contends  that 
Section  77  of  the  Act  of  1857  is  identical  in  meaning  with 
Section  264  of  the  Act  of  1j09, 

".Thile  the  county  fund  and  township  fund,  as  used  in 
the  School  Act,  may  be  said  to  be  school  funds  in  a  general 
sense,  it  cannot  be  said  that  all  school  funds  ape  either 
eounty  funds  or  township  funds.   The  principal  of  a  township 
fund  is  derived  from  the  sale  of  common  school  land,  etc. 
Ho  part  of  the  principal  may  ever  be  expended,  but  the  interest, 
rents,  issues  and  profits  only  may  be  distributed  for  school 
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expenses.  (Sec.  216  Act  of  1909.)   The  principal  of  the  county 
fund  is  adJed  to  the  principal  oh  the  township  fund,  and  the 
interest,  etc.,  may  likewise  "be  distributed.   (Sec.  215  Act  of 
1909.) 

The  school  district  fund  must  not  "be  confused  with 
the  township  fund.   The  school  fund  of  a  school  district  is  no 
part  of  the  township  fund.   There  is  no  averment  in  the  declara- 
tion sufficient  to  charge  that  the  funds  alleged  to  have  been 
squandered  were  in  fact  any  part  of  the  township  fund.  Section 
264  of  the 'Act  of  1909  imposes  pecuniary  responsibility/  for 
losses  sustained  by  the  county  or-  township  fund  only.   The 
question,  then,  to  be  determined  is  whether  or  not  it  embraces, 
"by  n?ces:ary  implication,  losses  from  school  funds  of  a  school 
district. 

Although  courts  are  required  to  give  all  words,  clauses 
and  phrases  found  in  laws  a  liberal  construction,  to  carry  out 
the  le  iftlative  i'tent,  they  have  no  power  to  inject  provisions 
into  the  statute  which  were  omitted  "by  the  law  makers.   (  Rich- 
mond v.   oore,  107  111.  429.)   The  words  of  a  statute  will  be 
interpreted  according  to  their  common  and  popular  aceeptance 
and  import,  unless  that  interpretation  will  defeat  the  nan if est 
intent  of  the  legislature.   The  legislative  intent  must  necess- 
arily be  gathered  from  the  words  used.   (Barnes  v.  Chicago  323  111 
203.)   7e  must  not  import  into  an  act  a  conditi  n  or  qualification 
which  we  do  not  fi^d  there.   (3teere  v.  Brownell  124  111.  27; 
City  of  Clinton  v.  Wilson  257  id.  590.)   If  tie  words  embody  a 
definite  meaning,  which  involves  no  a  surlity,  and  no  contradic- 
tion between  different  ;:arts  of  the  same  writing,  then  that 
meaning,  apparent  upon  the  face  of  the  statute,  is  the  one 
which  alone  courts  are  at  liberty  to  say  was  intended  to  bo 
conveyed.   (City  of  "eardstown  v.  City  of  Virginia  76  111.  34; 
City  of  Chicago  v.  McCoy  136  id.  344.) 

The  section  of  the  statute  in  question  is  penal  in 
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its  character.   (Vestal  Go.  v.  Robertson  277  111.  4£o.)   Such 
statutes  are  "by  well  settle!  principles  of  law,  to  be  strictly 
construed,  and  mat  ers  and  tiii  ga  vv'iich  are  not  included  cannot 
"be  brought  ,/ithin  the  operation  ol'  such  statutes  by  mero  con- 
struction.  (C.R.I.  &  T.  Ry.  Go.  V.  People  217  111.  164.) 

It  i  s  not  be  presumed  t       ■  legislature  made  a 
definite  ohange  in  the  section  in  question  inadvertently.   The 
omission  of  the  word  "school"  before  the  word  "fond"  and  the 
moving  of  the  word  "or"  to  a  plaee  between  the  words  "oounty" 
and  "township"  show  a  definit3  intent  of  the  lawmakers  to  change 
the  law  and  its  efect.   The  meaning  is  plain  and  we  ars  of  the 
opinion  that  the  liability  imposed  by  Section  264  does  not  in- 
clude such  losses  as  are  avsrred  by  the  declaration  in  thi3  cause, 
The  demur  er  was  properly  sustained  and  the  Jadgment  of  the 
circuit  court  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  DISTRICT  j  I,  JUSTUS  L.  JOHXSOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  rny  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-. 


Clerk  of  the  Appellate  Court 

(88416 — 1M— 5-28) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  huWfred  and  twenty-eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice.  Q  £:  f\     X   *    ^   ^   ^3 

^o  U  l.A.  bbu 

JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
„.  the  opinion  of  the  Court  was  filed  in  the 

Abo  2  0  1928     * 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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AL,.:iRA  M.  MARSHAL:.1".  , 

Appellee , 


WILLIAM  G.  B03KE, 

Appellant,   ) 


Appeal  from  tlie 

Circuit  Court  of 

Stephenson  County. 


Jones  P.J. 

The  plaintiff,  Alnira  11.   Marshall,  brought  suit 
against  the  defendant,  William  G.  Boe-ce,  on  a  note  for  ?2500 
anri  interest.  A  demurrer  was  sustained  to  the  original  declara- 
tion and  an  amended  declaration  was  thereafter  filed.   A  general 
demurrer  to  such  declaration  was  overruled  and  the  defendant 
elected  to  sta^d  "by  his  demurrer.   Thereupon  judgment  was 
rendered  in  favor  of  the  plaintiff  for  $2j02.91  and  costs. 
This  appeal  followed. 

She  amended  declaration  avers  that  on  March  3,  1920 
plaintiff  laaaet  )2500  to  Charles  J.  Wilson  and  Robert  F.  Mar- 
shall, as  evidenced  by  a  promissory  note  of  that  date,  executed 
by  them  and  also  by  Florence  Wilson  and  Blanche  Marshall,  pay- 
able to  the  order  of  themselves  five  years  after  date  and  en- 
dorsed by  the  makers  to  plaintiff,  and  that  the  note  is  secured 
by  a  trust  deed  of  even  date  to  Herbert  D.  Crumb  as  trustee. 
The  note  and  trust  deed  are  set  out  in  haec  verba,  and  the  trust 
deed  states  that  it  is  given  to  secure  an  indebtedness  upon 
two  notes  of  $2500  each. 

The  declaration  avers  that  the  note  sued  on  is  one 
of  the  notes  mentiened  and  described  in  the  trust  deed;  that, 
on  the  day  the  trust  ded  was  executed,  the  not':  was  endorsed 
and  delivered  to  plaintiff,  who  has  ever  since  been  its  owner; 
that  on  December  7,  19  20,  the  premises  were  conveyed  to  the 
defendant  by  a  warranty  deed,  which  contains  the  following: - 
"Sub.ject  to  a  certain  trust  deed  securi       sum  of  five 
thousand  dollars  ($5,006)  which  is  a  lien  upon  said  premises 
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whioh,  together  with  the  interest  thereon  subsequent  to  the 
15th  day  of  July  A.D.  1920,  the  grantee  hereby  assumes  And. 
agrees  to  pay  as  part  of  the  consideration  and  purchase  price 
of  this  transaction." 

The  declaration  also  avers  bhat  b;,r  reason  of  the 
covenants  of  said  deed,  the  defendant  assumed  and  agreed  to 
pay  the  indebtedness  owing  to  plaint  if  by  Marshall  and  Wilson, 
as  evidenced  by  the  aforesaid  promissory  note,  and  that  the 
defendant  accepted  the  said  is  d  with  full  knowledge  that  he 
thereby  assumed  such  obligations,  and  thereafter  paid  the  interest 
on  said  note  until  .March  Jd,  1925. 

It  is  contended  that  the  declaration  does  not  eon- 
tain  any  averment  of  a  direct  or  implied  promise  by  the  defen- 
dant to  the  plaintiff  to  pay  said  note.   And  it  is  also  contended, 
that  the  d  cl  ration  does  not  sufficiently  identify  the  note 
sued  on  as  being  one  of  the  notes  mentioned  in  the  trust  deed; 
that  it  does  not  aver  that  the  plaintiff  ever  made  a  demand 
on  the  defendant  for  payment;  and  that  it  does  not  aver  that 
the  defendant  had  notice  or  knowledge  of  the  plaintiff's 
ownership  of  the  note. 

It  is  well  settled  that  where  a  grantee  accepts  a 
deed  containing  a  provision  by  which  he  agrees  to  assume  and 
pay  an  existing  encumbrance  on  the  premises  as  a  part  of 
the  consideration,  he  becomes  personally  liable  to  the  holder 
of  the  encumb  :ance  for  the  payment  of  such  indebtedness.   The 
rule  rests  upon  the  doctrine  that  where  one  person,  for  a 
valuable  consideration,  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  such  third  person  may  maintain 
an  action  upon  it.   It  is  not  necessary  in  such  a  case  that 
there  should  e  a  consideration  moving  from  the  third  person, 
for  whose  benefit  the  promise  is  made,  or  that  there  should  be 
any  privity  between  them.   (Dean  v.  Valkor  107  111.  540;  Bay  v. 
Williaas  112  id.  91;  .'ebster  v.  Fleming  178  id.  140;  Marts 
v.  Emery  184  id.  560;  tfat  s  v.  Killian  300  id.  242.) 
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In  our  judg  i  "it,  the  declaration  is  not  lacking 
in  definiteness.   It  specifically  avers  that  the  note  sued  on 
is  one  of  the  notes  secured  by  the  trust  deed,  and  mentioned  in 
it.   It  also  avers  that  by  the  deed,  Boelce  assumed  and  agreed  o 
to  pay  the  note  and  that  he  accepted  the  deed  with  full  know- 
ledge of  his  liability  and  thereafter  paid  plaintiff  the  inter- 
est due  to  March  3,  1925.   The  contentions  of  appellant  cannot 
be  upheld  and  the  Judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  J  I;  JUSTUS  L.  JOHXSOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this da}'  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 


O^ttZ^Jr 


IT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  sut  Ottawa,  ontTuesday,  the  firet  da"y-^6f  Ray,  ii 

the  year  of  pur  Lord,  one  thousand  nine  hundred  and  tfwenty-eight , 

s       !  /   \  /        / 

within  and  flor  the  Second  District  of  tne  State  of  /illijnms 
Present--The  Hon\.  NORMAN  L.  JONES,  Presiding  Justice 
Hon.  FRANKLIN  H.  BOGGS,  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  ^  0       *'ie  °pini°n  of  "the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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CARRIE  ACKERS OH, 


Appeal  from  the  Cir- 
cuit Court  of 

'/innebago  County. 


Appellee , 

v. 

JAMES  0.  FEfLOT,  Adminis- 
trator of  the  Estate  of 
niram  Gitohell,  deceased, 
Appellant, 

JOIES  P.J. 


Two  claims  were  filed  by  appellee  in  the  probate 
court  against  the  estate  of  her  deceased  brother,  Hiram 
Gitohell,  one  being  for  )2926.74,  and  the  other  for  300. 
They  were  treated  as  one  claim  and  tried  together.   The 
larger  claim  includes  various  items  of  money  and  checks 
advanced  by  appellee  to  decedent,  a  promissory  note  for  "300 
executed  by  decedent,  room  rent,  charges  for  washing,  mending, 
and  grave  markers.   The  other  claim  is  for  two  checks  given  by 
appellee  to  decedent.   On  the  hearing  in  the  probate  court 
without  a  .jury,  the  item  consisting  of  the  note  for  $506  was 
allowed  in  the  sum  of  348.42,  and  all  other  items  were  dis- 
allowed.  Claimant  prosecuted  an  appeal  to  the  circuit  court, 
where  the  cause  was  tried  before  a  jury.   A  verdict  for 
|2841.95  was  returned  in  favor  of  the  claimant,  on  which 
judgment  was  rendered.   To  reverse  that  judgment  this  appeal 
is  prosecuted. 

Hiram  Gitohell  was  67  or  68  years  old  at  the  time 
of  his  death  in  April,  1324.   The  record  discloses  that  he 
was  without  money,  but  that  he  expected  to  receive  a  share 
of  lis  mother's  estate.   For  several  years  preceding  his  death 
he  occupied  a  bedroom  on  the  second  floor  of  claimant's  house. 
During  the  period  covered  by  her  claim  she  kept  several  other 
roomers.   She  did  not  furnish  meals  to  her  brother,  but  did 
his  washing  and  mending.   From  time  to  time  she  let  him  have 
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.f 
cash  and  checks  a/£regating  about  )2,000.   She  charged  -',;:5,00 

a  week  for  219  weeks  or  |lOffi  for  room  rent,  washing  and 
mending. 

In  support  of  her  claim  for  money  advanced,  she 
offered  in  evidence  certain  checks  .riven  by  her  to  her  brother, 
and  it  is  insisted  that  the  court  erred  in  admitting  them. 
Where  one  fftssoi  money  o e  checks  to  another  and  there  is  no 
explanation  of  the  cause  of  such  payment,  the  presumption  is 
that  the  money  way  paid  because  it  was  due  and  owing,  and  not 
by  way  of  loan.   (Brownell  v.  Estate  of  Brownell,  139  111.  424.) 
But  this  presumption  is  one  of  fact  rather  than  one  of  law,-- 
a  mere  rule  of  evidence , --an  inference  to  fee  drawn  from  the 
facts  and  circumstances  of  the  particular  ease.  Bach  case  must 
be^decided  according  to  its  om  special  facts.   (Peabody  Goal  Go. 
v.  Ind.  Com.  289.111.  330.) 

In  re  Moyle's  Estate  (Orph.  Gt. )  7  Kulp , ( Penna . ) 
215,  it  was  held  that  the  giving  of  plain  cheeks  raises  a 
presumption  that  they  were  issued  in  payment  of  a  debt,  rather 
than  one  that  they  evidence  loans  from  the  drawer  to  the  payee. 
But  this  presumption  may  be  rebutted  by  evidence  of  the  non- 
appearance of  the  checks  in  the  payee's  book  account  against 
the  drawer,  their  endorsement  to  wholesale  merchants  from 
whom  payee  bought  goods,  and  the  fact  that  the  payee  was  a 
retail  merchant  and  did  not  loan  money.   The  presumption  may 
be  overcome  by  proof  of  circumstances  from  which  it  may  be 
fairly  and  reasonably  inferred  that  the  transaction  was  in 
fact  a  loan. 

In  the  case  at  bar,  the  undisputed  evidence  shows 
that  during  a  period  of  five  years,  preceding  decedent's  death, 
he  made  frequent  applications  to  claimant  for  money  to  buy 
food  and  for  other  purposes.  One  of  his  sisters  testified 
that  she  heard  him  tell  claimant  he  intended  to  pay  her 
back  as  soon  as  he  received  his  money  from  his  mother's  es- 
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tate.  Another  witness  testified  to  a  number  of  conversations 
in  which  decedent  said  to  claimant  "Carrie,  can  you  loan  me 
some  non'ey?"   One  witness  testified  thnt  decedent  told  claim- 
ant he  was  borrowing  the  money  because  he  needed  it.   Wit- 
nesses saw  claimant  give  decedent  money  and  checks  at  dif- 
ferent times,  end  testified  that  he  promised  to  repay  her. 

In  addition  to  the  checks  decedent  obtained  from 
claimant  sundry  small  Items  of  cash,  ranging  from  ';1  to  )7 . 
He  kept  an  account  of  so  e  portion  of  these  payments  covering 
a  period  of  several  months.   She  paid  off  a  loan  which  hs 
owed  a  man  named  Hogan.   The  record  does  not  show  as  clearly 
as  it  might  t:iat  the  check  she  gafe  in  payment  of  this  loan,  is 
one  of  those  offered  in  evidence,  however,  the  circumstance 
tends  to  rebut  the  presumption  the t   the  checks  given  by 
claimant  to  her  brother  were  in  payment  of  debta  due  him 
from  her. 

Decedent  had  no  money  and  was  dependent  upon  olaim- 
and  to  furnish  him  with  a  room  and  means  of  subsistence. 
There  is  nothing  in  the  record  which  in  any  way  tends  to 
show  that  cl  imant  was  indebted  to  decedent,   '/e  are  of  the 
opinion  that  the  testimony  on  behalf  of  appellee  was  suf- 
ficient to  rebut  the  presumption  relied  on  by  appellant.   The 
checks  were  properly  admitted  in  evidence. 

Appellant  insists  that  th  -  decedent  was  living 
in  claimant's  house  as  a  member  of  her  family,  and  that  the 
services  and  the  room  furnished  by  her  are  presumed  to  have 
been  furnished  gratuitously.   While  the  general  rule  is  that 
such  a  presumption  obtains  where  parties  live  together  as 
members  of  one  family,  still  it  is  equally  well  settled 
that  compensation  May  be  recovered,  if  a  reasonable  inference 
arises  from  the  evidence  that  an  understanding  existed  between 
the  parties,  by  whieh  the  claimant  was  to  receive  pay  for  ner 
services.   A  contract  may  be  established  by  facts  and  fcfr- 
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oumstances  in  evidence  which  show  that  when  the.   services  were 
rendered,  both  parties  expected  them  to  "he  paid  for,  the  one 
expecting  to  receive  payment,  and  the  other  to  make  payment 
for  sudh  services.   (Hudson  218  111.  App«  559.) 

V/e  are  of  the  opinion  that  the  evidence  shows 
that  tlalaast  expected  pay  for  the  toom  oc  upied  "by  her 
brother  and  for  her  services,  and  that  he  expected  to  pay 
her  for  them.   The  decedent  did  not  take  his  meals  at 
claimant's  house,  "but  ate  elsewhere  and  borrowed  money  from 
her  to  pay  for  them.   The  evidence  does  not  show  !iat  he  was 
anymore  a  part  of  the  family  of  appellee  than  were  the  other 
roomers  in  the  house.   He  repeatedly  told  claimant  he  would 
pay  her  every  dollar  ho  owed  her,  and  made  the  same  statement 
to  other  witnesses.   That  the  promises  of  decedent  to  pay  his 
sister  out  of  what)  he  would  receive  from  his  mother's  estate 
were  raade  in  good  faith,  and  so  accepted  by  her  may  be  in- 
ferred from  the  fact  that  decedent's  mother  provided  a  legacy 
of  ;10,00C  for  him  in  her  will.   She  died  about  a  year  before 
his  death.  Under  the  facts  in  this  record,  it  is  evident 
that  both  parties  expected  the  charges  for  room  rent  and 
attention  to  be  paid.  * 

We  are  of  the  opinion  that  Ihe  testimony  was 
sufficient  to  support  the  verdict.   The  judgment  is  affirmed. 

•judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — ,1;1>'  ot' 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELATE  COURT; 


Begun  and  held  at 
the  year  of  01; 
within  and  fo 


Ottawa,  on  Tuesday 
r  Lord  one  thousand 


:r  the/^econ'd  Bistri 
Present  —  The  Hon.  NORMAN  L.  JONES, 


e  f  irst/  da.vf  of  Maflr,  ij 

Ind  twenty-eight, 
he  SltatJi  of  Illinois! 
ing  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk, 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  28        the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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gAIRT  KLUK  and  JOE   LOIVY,  : 

a  co-partnership  doing  "business 
m    .lit:  frltit  MARKEI,  : 


vs 


Appellees,  :      APPEAL  FROM  THE  CIRCUIT 

COURT  OF  LAKE  COIUTTY. 


FRAFK  WEBBER,  doing  business 
as  BIBBER  Oi  <Ti\GE  LIB  !, 

Appellant. 


Jett,  J. 

Harry  Kluk  and  Joe  Lowy,  partners  doing  business  under 
the  name  of  Eli  ne  Fruit  Market,  appellees,  brought  suit  in 
the  Circuit  Court  of  Lake  County  against  Frank  Webber  doing 
business  as  Tebber  Cartage  Line, appellant. 

The  declaration  consists  of  three  counts  and  charges 
'that  Frank  Webber,  doing  business  as  Vebber  Cartage  Line, 
appellant,  was  a  common  carrier  for  hire  and  was  emplo  ~ed  by 
appellees  to  haul  certain  vegetables  and  fruits  from  Chicago 
to  appellees  place  of  business  in  7/aukegan,  and  each  count 
charged  in  substance  that  the  appellant  accepted  and  received 
from  appellees  certain  fruits  and  vegetables  to  be  safely 
and  securely  carried  and  conveyed  from  the  City  of  Chicago 
to  the  City  of  Vaukegan,  and  to  be  safely  and  securely  deliver- 
ed to  appellees  for  a  reasonable  reward;  that  the  appellant 
by  his  servant  so  carelessly  and  negligently  conducted  him- 
self in  the  premises  that  by  and  through  the  carelessness  and 
negligence  and  improper  conduct  and  fault  of  the  appellant  by 
his  servant  in  that  behalf  the  said  vegetables  and  fruits  became 
and  were  greatly  injured,  frozen  and  damaged. 

Appellees  suit  was  instituted  February  14th,  1925. 
The  record  discloses  that  at  the  i.:aroh  Term  1925  of  said  court, 
the  appellant  appeared  by  his  attorney  one  Patrick  J.  Kelley 
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and  filed  a  plea  of  the  general  issue.   The  cause  was  not  tried 

during  the  term  and  was  continued  from  term  to  term  either  by 

/ 
agreement  of  the  parties  or  by  reason  of  no  action  having  been 

taken  by  either  party  durin-  these  terns  to  dispose  of  the 
cause.   At  the  Hay  Term  1927  appellees  upon  request  were  given 
leave  to  amend  their  declaration.   Fo  amendment  appears  to 
have  been  made  uowevor.  A   jtiry  trial  was  had  at  said  May 
term  1927,  which  resulted  in  a  verdict  in  favor  of  appellees 
in  the  sum  of  $978*85,  upon  which  th?  court,  aft  ;r  overruling 
motions  for  a  new  trial  and  in  arrest  of  judgment,  entered 
judgment.   It  is  from  this  judgment  that  the  appellant  prosecutes 
this  appeal. 

After  the  filing  of  the  plea  of  the  general  issue  by 
Patrick  <J.  iCelley  who  appeared  for  the  appellant  he  made  no 
further  appearance  in  the  cause  and  Okel  S.  Fuq.ua.  appeared  there- 
after for  the  appellant.'  On  the  trial  of  the  cause  the  defense 
whicn  wa;.>  sought  to  be  interposed  was  that  there  was  no  contract- 
Ural  relationship  between  appellees  end  the  appellant,  and  that 
the  appellant  was  not  employed  by  appellees  to  transport  the  goods 
in  question;  that  appellant  had  declined  such  employment;  that 
the  appellees  employed  another  and  a  different  person  to  do  the 
hauling  and  that  such  goods  were  so  hauled  by  another  and  an 
independent  truck  line.   When  the  appellant  attempted  to  make 
such  proof  of  such  defense  appellees  interposed  an  objection  on 
the  ground  that  it  could  not  be  shown  under  a  plea  of  the  general 
issue  and  that  no  other  plea  had  been  filed.   Thereupon  the 
attorney  for  the  appellant  stated  to  the  court  that  he  had  been 
recently  employed  in  the  case  and  if  the  court  was  of  the  view 
that  such  defense  was  not  proveable  under  the  general  issue  he 
desired  to  have  leave  to  file  a  special  plea  setting  up  such 
defense.   The  court  denied  leave  to  file  such  special  plea  and 
refused  to  permit  the  appellant  to  disclaim  ownership  of  the  truck 
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in  question  and  to  farther  disclaim  any  contraotural  relation- 
ship between  himself  and.  appellees. 

The  question  presented  for  this  court  to  determine 
is  whethr  or  not  the  court  erred  in  '  ts  ruling  in  refusing  to 
allow  tie  appellant  leave  to  file  a  special  pica  as  requested  and 
in  refusing  him  the  right  to  make  proof  disclaiming  any  contract- 
ural  relationship  b&tween  himself  and  appellees. 

It  will  lie  observed  that  the  appellant's  contention 
was  not  alone  that  the  trucic  which  conveyed  the  goods  in  question 
was  not  owned  or  operated  by  him.   The  defense  was  not  merely 
that  the  appellant  did  not  own  and  operate  the  instrumentality 
in  question,  that  is,  the  truck,  "out  that  he  did  not  undertake  to 
convey  and  deliver  the  goods  safely  as  was  charged  in  the  declara- 
tion.  In  other  words  the  appellant  contends  that  even  though 
a  certain  truck  conveyed  the  goods  and  that  by  the  improper  manage- 
ment and  control  and  operation  of  the  same  certain  injuries  to  the 
property  of  appellee's  resulted  the  plea  of  the  general  issue  did 
not  imply  or  in  any  other  mannex  concede  or  admit  that  appellant 
ever  undertook  the  arrangement  averted  in  the  declaration  or  that 
he  became  liable  as  charged  to  safely  convey  and  deliver  the  goods. 

The  contractural  relationship  which  appellees  contend 
was  established  by  reason  of  the  appellant  having  agreed  to  safely 
convey  and  deliver  the  goods  could  not  have  been  denied  in  any 
other  fashion  than  by  the  plea  of  the  general  issue.   Appellees 
charge  that  on  a  eertain  date  they  established  a  certain  contract- 
ural relationship  rith  the  appellant.   This  the  appellant  denies 
by  the  filing  of  the  general  issue  irrespective  of  the  ownership 
of  the  instrumentality  in.  question. 

The  appellant  was  not  permitted  to  prove  on  the  trial 
that  he  had  no  business  relations  with  appellees.   The  appellant 
sought  to  shew  by  his  own  testimony  that  he  was  not  employed  at 
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all  for  the  services  mention* 4  in  the  declaration.   If  there  was 
no  employment  it  matters  not  whether  the  trucJc  was  his  truck  or 
not,  and  under  the  plea  of  the  general  issue  he  had  the  right  to 
show  if  ho  could  that  he  never  undertook  to  transport  the  goods 
of  the  plaintiff.   It  was  incumbent  upon  appellees  to  prove  the 
contract  of  shipment  In  the  first  Instance  and  the  appellant  had 
the  right  to  den.f  the  existence  of  such  contract  and  to  do  so 
under  a  plea  of  the  general  issue.   Furthermore,  the  plea  of  the 
general  issue  did  not  admit  the  contract  of  a  shipment  la  manner 
and  form  aa  th&rgeft  in  the  declaration.   Moreover,  since  it  is 
contended  by  a  pellees  that  the  truck  in  uestion  was  the  truck 
of  appellant,  to  meet  that  contention  the  court  should  have  per- 
mitted appellant  to  file  a  special  plea. 

The  discretion  of  the  trial  judge  in  the  matter  of  an 
application  for  leave  to  file  an  amended  or  additional  plea  or 
affidavit  of  serits  shoull  not  "be  so  exercised  as  to  defeat  Justice 
but  should  be  liberally  exercised  in  favor  of  a  Hewing  such  new 
pleadin  -s  as  are  essential  to  the  presentation  of  a  parties  cause 
of  action  or  defense.   Hunziker  vs  lulchey,  S15  111.  App.  508; 
Delfosse  vs  Kendall,  283  111.  301;  Carlson  vs  Johnson,  263  111.  556 

For  the  reasons  above  assigned  we  think  the  judgment 
of  the  Oirou.it  Court  of  Lake  Oounty  should  he  reversed  and  the 
cause  remanded  which  Is  accordingly  done. 

Reversed  and  Remanded. 
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STATE  OF  ILLINOIS, 

second  district  !  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —day  of 

in  the  Year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE 


Begun  and  held  at  Ottawa,  on  Tuesclay,  the  first  day  of  May,  in 


COURT, 


the  yea,r  of  our\^rd  one  thousknd  nine  hutidred  and  twenty-eight, 
within  and  for  the  Second  District  of  the^State  of  Illinois 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.  &  *J 

FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  2  8  1928   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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HENRY  J.    SEGGERMAN  AND 
0 ASSES   SEGGERMAN. 

APPELLANTS. 

V  S. 

JOHN  C.  WILKINSON,  DELMAR 
GEE,  HERMAN  OOHS  AND 
HARM  HARMS, 

APPELLEES . 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  WOODFORD  COUNTY. 


JETT,  J. 

This  is  a  suit  instituted  by  Henry  J.  Seggerman 
and  Cas? ie  Seggerman,  appellants,  against  John  C.  Wilkinson, 
Delmar  Gee,  Herman  Ochs  and  Harm  Harms,  appellees,  in  the 
Circuit  Court  of  Woodford  County. 

The  declaration  consists  of  two  counts,  and  charges 
in  substance  in  each  count,  that  John  C.  Wilkinson,  Herman 
Ochs,  Lelmar  Gee  and  Harm  Harms,  appellees,  conspired  together 
to  cheat  and  defraud  Henry  J.  Seggerman  and  Cassie  Seggerman, 
appellants,  in  and  about  the  sale  and  exchange  of  their  farm  and 
residence  property,  for  a  flat  or  apartment  building,  in  the 
city  of  Chicago. 

The  record  discloses  that  appellee  Wilkinson,  at 
the  time  of  the  institution  of  this  proceeding,  resided  in  Cook 
County;  Ochs  and  Gee  in  McLean  County,  and  Harm  Harms  in  Wood- 
ford County.   The  record  further  discloses  the  fact  that  Wilkin- 
son was  served  with  summons  in  Cook  County  and  Ochs  and  Gee  in 
McLean  County.   Wilkinson  filed  a  plea  in  abatement,  setting  up 
in  substance,  that  he  was  not  a  resident  of  Woodford  county, 
but  was  a  resident  of  Cook  County;  that  Harms  was  made  defendant 
in  said  cause  for  the  sole  purpose  of  attempting  to  vest  the 
circuit  court  of  Woodford  County  with  jurisdiction  over  Wilkinson, 
Gee  and  Ochs;  and  for  no  other  purpose;  that  there  was  no  cause 
of  action  against  Harms;  who  resided  in  Woodford  county,  and 
that  there  was  not  at  that  time  and  never  had  been  any  joint 
liability  of  the  said  defendants  Wilkinson,  Ochs,  Gee  and  Harms. 
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Ochs  and  Gee  joined  in  a  plea  in  abatement,  setting  forth  jfhat 

they  were  residents  of  McLean  County,  and  otherwise  substantially 

the  same  as  the  plea  of  Wilkinson.   Replication  precludi  non  was 

filed  by  appellants  to  said  plea.  Harms  filed  a  demurrer  to  the 

declaration  which  was  overruled.  He  then  pleaded  the  general 

issue. 

Issues  were  Joined  and  a , jury  trial  had,  resulting 

in  a  verdict  finding  the  issues  for  the  defendants.   The  following 

judgment  was  rendered  on  the  verdict: 

"It  is  therefore  considered  and  ordered  by  the 
Court  that  service  of  the  writ,  and  the  writ  issued 
in  said  cause  as  to  defendants,  Herman  Ochs,  Delmar 
Gee  and  John  C.  Wilkinson,  be  and  the  same  is  hereby 
quashed,  and  that  said  defendants  have  their  costs 
and  charges  in  this  behalf  and  execution  issue  therefor." 

This  appeal  is  prosecuted  to  reverse  Aaid  judgment. 

The  evidence  sliows  that  Henry  J.  Seggerman,  appellant, 
owned  a  farm  of  120  acres  in  Woodford  County,  and  a  residence 
property  in  the  Village  of  Minonk,  in  which  his  wife,  Cassie 
Seggerman  had  an  inco&ate  right  of  dov*rer.   The  evidence  further 
shows  that  appellant  Henry  J.  Seggerman  traded  ]hhis  property  for 
an  apart  ient  building  in  Chicago.   It  is  the  contention  of 
appellants  that  the  evidence  discloses  that  a  conspiracy  existed 
between  Wilkinson,  who  resided  in  Chicago,  Oehs  and  Gee,  who  are 
residents  of  Bloomington,  and  Harms,  a  brother-in-law  of  Henry 
J.  Seggerman,  appellant,  to  defraud  and  swindle  appellants  out 
of  their  farm  and  residence  property.   It  is  contended  on  the 
part  of  appellees  that  no  such  conspiracy  existed;  that  Harms, 
who  resided  in  Woodford  County,  did  nothing  towards  causing  the 
consummation  of  the  trade  in  question;  that  even  though,  if  a 
conspiracy  did  exist,  for  such  purpose,  unless  appellee  Harms 
was  a  party  thereto,  the  cause  of  action  could  not  be  maintained 
in  Woodford  County.   The  issue  submitted  to  the  jury,  was,  there- 
fore, with  reference  to  whether  or  not  a  conspiracy  existed  as 
charged,  to  which  Harms  was  a  party.   In  otier  words  the  issue 
submitted  to  the  jury  was  whether  or  not  appellee  Harms  w»a 
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was  made  a  party  defendant  for  the  sole  purpose  of  attempting 
to  vest  the  oourt  with  jurisdiction  over  the  other  defendants, 
and  for  no  other  purpose,  or  whether  Harms  was  guilty  of  con- 
spiracy with  the  other  defendants,  as  charged  in  the  declaration, 
to  defraud  his  brother-in-law  and  his  "brother-in-law's  wife?  If, 
on  the  issue  formed,  Harms  was  found  guilty  as  charged  in  the 
declaration,  it  would  have  then  been  necessary  for  the  other 
defendants  to  enter  a  general  appearance,  and  plead  to  the  merits 
of  the  case.   If  the  defendant  Harms  was  found  not  guilty  of  the 
charge  alleged  against  him  in  the  declaration,  then  the  court 
was  without  jurisdiction  over  the  other  defendants. 

The  record  shows  that  Harms  had  traded  a  farm  of  his 
own  for  Chicago  property,  through  Wilinson,  and  was  satisfied 
with  the  transaction;  that  appellant's  brother,  Dick  Seg-erman, 
and  appellants  brother  in  law,  Mr  Jenkins,  had  also  previously 
acquired  Chicago  property  through  Wilkinson.   It  appears  that 
they  were  all  satisfied  with  their  respective  deals,  and  that 
appellant  Henry  J.  Seggerman  knew  of  the  transactions  with  his 
respective  relatives. 

The  record  shows  that  Harms  had  talked  with  Appellant, 
Seg  erman,  regarding  the  deal  he  himself,  had  previously  made, 
and  either  at  the  suggestion  and  request  of  Seggerman,  or  of 
his  own  vtolition,  took  Gee  to  see  Seg  erman,  and  went  with 
them  to  look  at  the  Seggerman  farm.   The  introduction  of  Gee 
to  appellant  Seggerman,  about  May  1,  1323,  by  Haras,  is  the  only 
connection  Harms  had  with  the  entire  transaction,  so  far  as  the 
record  discloses  in  this  case.   The  only  other  time  that  Harms 
appears  in  the  matter  was  the  morning  he  brought  the  mail  to  the 
Seggerman1 s  when  they  were  starting  to  Chicago  £o  look  at  the 
Chi :ago  property,  and  was  invited  by  Seggerman  to  go  along,  but 
he  refused  to  go.   The  only  representation  made  to  appellants 
by  Harms  was  regarding  his  own  deal,  and  that  Wilkinson  was  a 
nice  man,  that  he  had  nevor  met  a  nicer  man  in  his  life. 

Harms,  among  other  things  testified,  that  he  did  not 
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know  of  the  fiat  'building  for  which  Segrerman  had  traded;  that  he 
did  not  know  what  the  rents  of  the  building  were;  never  talked  to 
Wilkinson  about  it,  or  heard  any  representations  made  by  him; 
that  he  was  never  employed  by  Oohs,  Gee  or  Wilkinson  in  this 
matter;  did  not  know  that  Mr.  Seggerman  was  being  defrauded  and 
deceived  or  that  anybody  had  any  intention  of  defrauding  him. 
There  is  nothing  in  the  record  contradicting  the  testimony  of 
Harms. 

We  have  read  the  testimony  as  it  is  found  in  the 
abstract,   and  being  familiar  with  the  same,  we  ars  not  prepared 
to  say  that  the  verdict  of  the  jury  is  against  the  manifest  weight 

of  the  evidence.   In  so  far  as  the  record  connects  Harms  with 
the  alleged  conspiracy,  it  appears  to  us,  that  all  that  is  pract- 
ically shown,  is  that  appellee  Harms  introduced  his  brother-in- 
law  Henry  J.  Seg-erman,  the  appellant,   to  Gee,  and  through  Gee 
or  Gee  and  Ochs,  3eg:;erman  met  Wilkinson  in  Chicago,  through 
whom  he  made  the  trade,  and  that  Harms  told  appellant  Seggerman, 
that  he  had  made  a  trade  of  his  farm  for  Chicago  property, 
through  Wilkinson,  and  that  he  was  a  fine  man,  and  that  he  was 
satisfied  with  his  trade. 

The  evidence  shows  that  appellant  Seg  erraan,  made 
several  trips  to  Chicago  to  look  at  the  property,  the  first  time 
being  in  May,  and  the  trade  was  not  made  until  the  following 
August;  that  different  members  of  appellant;  family  vent  with  him 
to  look  at  the  property;  that  Harms  did  not  accompany  them  on  any 

of  these  trips.  From  an  examination  of  the  record  it  appears 

t 

that  the  evidence  wholly  falls  to  show  any  concert  of  action 

between  Harms,  Wilkinson,  Ochs  or  Gee,  in  connection  with  the 
trade  of  said  properties.   The  evidence  tends  to  show  that  Harms 
did  not  have  any  icnowledge  concerning  the  property  for  which 
Seggerman  traded,  and  that  he  did  not  talk  with  any  of  the  other 
defendants  concerning  the  deal  made  by  Seg-erman.   Kraft  vs. 
Greenough,  175  111.  App.  124,  was  an  action  on  the  ease  charging 
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a  conspiracy  'between  a  number  of  /ersons,  to  cheat  and  defraud 
the  plaintiffs  therein,  in  a  certain  land  deal;  and  in  the 
deoision  of  the  case  the  court  among  other  things,  said:   "Defen- 
dant is  not  shown  to  have  been  a  party  to  a  conspiracy  to  defraud 
concerning  the  value  and  location  of  land,  where  he  took  no  part 
in  the  making  of  the  contract  involved,  and  made  no  statement 
concerning  the  location  and  quality  of  the. land,  and  was  not 
present  when  anything  was  said  or  done  after  the  fraudulent 
contract  was  signed,  and  the  price  paid,  though  he  was  informed 
that  the  plaintiff  had  "signed  up"  and  took  the  money  from  his 
partner  and  sent  a  draft  therefor  to  the  person  who  held  the 
title,  and  later  urged  the  plaintiff  not  to  repudiate  the  contract 
because  of  the  alleged  insufficiency  of  title  or  we  will  make  you 
trouble". 

The  rule  is  that  before  a  recovery  can  be  had  in 
oases  of  this  character,  the  proof  oust  he  clear  and  convincing 
that  the  party  charged  is  guilty  of  fraud  and  deceit,  as  charged. 
McKennan  vs.  Michelberry,  242  111.  117-134. 

The  record  discloses  that  the  appellants  were  given 
every  opportunity  to  examine  the  Chicago  property,  and  to  make  in- 
dependent investigation  regarding  the  same.  During  the  pendency  of 
the  trade,  appellants  were  in  Chicago  on  several  occasions,  and 
they  took  with  them  Dick  Seggerman,  and  others,  to  look  at  the 
property.   There  is  nothing  in  the  evidence  to  show  that  appellants 
were  prevented  in  making  an  independent  investigation. 

The  rule  is  that  one  cannot  seek  redress  for  fraud 
where  he  acted  upon  his  own  knowledge  or  judgment,  based  upon  in- 
dependent investigation.   26  Corpn.s  Juris  1162;  12  R.C.L.  357. 

Furthermore,  the  rule  is  that  even  though  misrepre- 
sentations regarding  values  have  been  made,  that  when  the  party 
seeking  redress  has  failed  to  avail  himself  of  knowledge  readily 
within  his  reach,  that  he  cannot  recover.   Van  Gundy  vs.  Steel, 
261  111.  206-215. 

It  is  also  insisted  by  the  appellants  that  the  court 
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erred,  in  its  ruling  on  the  admissibility  of  evidence.   One  par- 
ticular ground  urged  is  that  the  court  sustained  an  objection  to 
the  appellant  Cassie  Seg  ernian,  testifying,  on  the  ground  that 
she  was  not  a  competent  witness.   The  record  shows  that  the  title 
to  the  property  traded  for  ms  in  Henry  J.  Seggerman.   The  sustain- 
ing of  the  objection  to  the  testimony  of  Cassie  Seggerman,  was 
in  keeping  with  the  rule  announced  in  Kofsky  -vs-  Kofsky,  254  111. 
88. 

In  view  of  the  rule  announced  in  the  case  last  above 
cited,  the  court  was  correct  in  its  ruling  in  this  respect. 
Appellants  contend  that  tne  court  erred,  in  striking  out  certain 
testimony,  given  by  the  Witness  Hubbard,  to  the  effect  that  in  a 
conversation  between  the  witness  Hubbard,  and  Wilkinson  with 
reference  to  the  transaction  in  question,  that  Wilkinson  "got  mad 
cursed  and  swore  and  declined  to  give  any  information  about  it," 
and,  ordered  Hubbard  out  of  his  office. 

We  have  examined  the  abstract  minutely  with  reference 
to  this  contention  by  appellants,  and  it  shows  that  part  of  the 
answer  was  allowed  to  sta\:.d  and  part  of  it  was  stricken.   In  view 
of  what  is  disclosed  we  are  of  the  opinion  that  the  court  did 
not  err  in  its  ruling  in  this  regard. 

It  is  further  insisted  ti~  t  the  court  er  ed  in  per- 
mitting appellee  Harms,  to  answer  the  question  a3  to  whether  or 
not  he  was  satisfied  with  the  deal  he  had  made  through  Wilkinson. 
In, view  of  the  fact  that  one  01  the  things  appellants  contend  that 
appellee  Harms,  did,  in  connection  v/ith  the  transaction  in  question 
Was  that  he  stated  to  the  appellant  Henry  J.  Seggerman,  that  he 
had  made  a  deal  for  property  in  Chicago,  through  Wilkinson,  and 
was  satisfied  with  the  same.   Owing  to  the  state  of  the  record,  we 
|  are  not  prepared  to  say  that  reversible  error  was  coimitted  by  the 
court  in  its  ruling  in  this  instance.   On  cross  examination  Harms 
was  asked  "Where  is  this  man  Gee?"  Objection  was  made  to  the 
question  and  sustained..   There  was  no  error  in  this  ruling,  as  there 
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is  nothing  to  show  why  the  question  was  at  all  pertinent  to  any 
issue  in  the  case,  or  that  it  was  proper  cross  examination. 
What  is  said  hers  will  apply  to  the  ruling  of  the  court  in  relation 
to  the  matter  of  the  letter  from  Oohs  and  Gee.   The  record  dis- 
closes that  the  court  permitted  Harms  to  answer  that  he  got  a 
letter,  but  sustained  the  objection  to  a  c;uestion  as  to  ?/here 
that  letter  was.   So  far  a:  the  record  discloses  there  is  nothing 
to  show  what  connection  the  letter  had  with  the  case,  if  any,  and 
that  it  was  not  proper  cross  examination  of  anything  the  witness 
had  testified  to  in  chief. 

Appellants  contend  that  the  court  erred  in  modifying 
certain  instructions  offered  by  them,  and  giving  them  as  modified. 
It  will  serve  no  good  purpose  to  set  out  the  instructions  or  the 
modifications  made.   The  modifying  and  giving  of  the  instructions 
complained  of  by  the  appellants,  was  no*  erroneous,  and  the  court 
properly  made  such  modifications  before  giving  them. 

Appellants  urge  that  the  court  erred  in  recusing 
certain  instructions  offered  by  them.   'Ve  have  examined  very 
closely  this  contention  of  appellants,  and  we  are  of  the  opinion, 
and  the  record  so  disclose :, ,  that  as  to  those  instructions  which 
stated  correct  principles  of  law,  that  were  refused,  they  were 
covered  by  other  instructions  given  on  the  part  of  appellants. 

Another  contention  of  appellants  is  that  the  court 
erred  in  giving  certain  instructions  on  the  part  of  appellee. 
Examination  of  the  record  shows  that  no  serious  er:.  or  was  committed 
by  the  court  in  this  respesi. 

It  is  earnestly  argued  b  appellants  that  the  court 
erred  in  submitting  the  special  interrogatories  to  the  jury.   The 
special  interrogatories  submitted  to  the  |ury  ultimate  questions 
of  fact,  and  the  verdict  on  the  special  interrogatories  is  in 
harmony  with  the  general  verdict.   There  was  no  error  by  reason 
of  submitting  the  special  interrogatories. 

Appellants  contend  that  the  court  unduly  limited  the 
argument  of  the  cause  to  the  jury.  V/e  do  not  think  that  any  harm 
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was  done  appellants  "by  limiting  the  argument.   Muoh  is  said  in 
relation  to  the  conduct  of  the  trial  judge.   We. have  examined  the 
record  very  elosely,  and  we  are  unable  to  see  in  any  respect  what- 
ever, wherein  the  remarks  of  the  court  were  detrimental  to  the 
cause  of  the  appellants. 

17e  are  thoroughly  convinced  that  there  was  nothing 
done  or  said  "by  the  trial  juclge  that  was  improper,  and  was 
not  called  for  in  the  progress  of  the  trial. 

After  due  consideration  of  all  the  questions  raised 
in  the  case,  we  tkV9   of  the  opinion  that  the  judgment  of  the  cir- 
cuit court  of  7o  -dford  County  should  he  affirmed,  which  is  accord- 
ingly done. 

Judgment  af  irmed. 


til  •  • 

Lei 

'1     iC     98I/B8 

I   to   aeettsc 


STATE  OF  ILLINOIS, 

second  district  j  j;  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — daJ  of 

__in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Cleric  of  the  Appellate  Court 

(88416— 1M— 5-2 


jfr*±4n^&-*6^/~~ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on'  Tuesday^  the  fi^S't  d&y  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred/ and  twenty-eight, 


within  and  far  the  Sec.ond  District 


the   Sta 


Present--The   Hoil .    NORMAN  L.    JQNES,    Presiding 
Hon..    FRANKLIN  H.  JBOGGS,   \ulttitfe 

\   J      V         v 

Hon\  THOMAS  M.  JETT,  Justice 


[J^Tlinois  : 
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JUSTlfS-If.  JOHNSON,  Clerk 
FLOYD  S.  CLARK,  Sheri 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
fllir  9  ■?  IQ9fl  *^e  °pini°n  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7862 

GERTRUDE   GAULT, 

Appellee, 
vs 
JOHN   GAULT, 

Appellant. 


Agenda  lg. 


II     I    IT 
COURT    OF   RTIHiraBAaO  COUNTY. 


Jett,  J. 

The  record  shows  that  on  June  7th,  1927,  Gertrude 
Gault,  appellee,  filed  a  bill  in  the  Circuit  Court  of  Vinnebago 
County  against  John  fi-ault,  appellant*  for  divorce  charging  that 
appellant  had  given  her  a  communicable  venereal  disease;  that 
one  child  was  "born  of  said  marriage  and  was  twenty- one  months 
of  age.   An  answer  was  filed  by  the  appellant  to  said  "bill  deny- 
ing the  allegation  relied  upon  for  a  divorce.   Thereafter  appellee 
obtained  leave  of  the  court  to  file  an  amended  bill  which  was 
allowed  and  the  same  was  filed  and  in  addition  to  the  original 
charge  made  by  appellee  the  appellant  was  charged  with  being 
guilty  of  extreme  and  repeated  cruelty  setting  forth  particular 
acts  of  cruelty  as  having  been  commit :ed  on  February  2nd,  Septem- 
ber 21st,  1926,  and  June  5th,  1927.   To  said  amended  bill  a  -ell- 
ant  filed  an  answer  denying  the  material  allegations  of  the  same. 
A  trial  was  bad  by  the  court  without  the  intervention  of  a  $VTJ 
and  resulted  in  a  finding  and  decree  in  favor  of  appellee.   This 
is  an  appeal  prosecuted  by  John  Gault,  the  appellant,  with  a 
view  oi  reversing  the  decree. 

The  record  originally  filed  in  this  court  contained 
only  the  pleadings,  findings  and  decree  and  did  not  contain  a 
transcript  of  the  evidence.   It  was  then  insisted  by  the  appellant 
that  the  findings  in  bhe  decree  were  not  sufficient  to  support 
the  same.   Thereupon  appellees,  by  leave  of  the  court,  filed  a 
transcript  of  the  evidence.   The  decree  rendered  by  the  court  was 
based  alone  on  the  finding  that  appellant  had  been  guilty  of 
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extreme  and  repeated  crueltyl  The  only  question  argued  by  appell- 
ant for  a  reversal  of  the  decree  after  a  transcript  of  the  evi- 
dence had  been  filed  Is  as  to  whether  or  not  the  same  is  suffi- 
cient to  support  the  deoree. 

The  record  discloses  that  the  appelles  testified  to 
certain  specific  instances  when  the  appall        "  3en  guilty  of 
acts  of  physical  cruelty  towards  her.  Appalls*  testified  that  on 
the  2nd  day  of  February,  1926,  appellant  hit  her  twice  on  the 
shoulder;  that  the  blow  made  a  red  spot  and  it  was  blade  for 
two  days  thereafter;  that  he  hit  her  hard  and  swore  at  her  and 
called  her  foul  names;  that  on  September  21st,  1926,  appellant 
grabbed  her  by  the  throat  and  made  a  cut  and  red         re on, 
pushed  her  down  on  the  floor  and  used  foul  language  toward  her; 
that  on  June  5th,  1927,  at  the  home  of  appellee,  appellant  hit 
her  and  left  a  mark  across  her  chest  and  on  her  right  side. 
Appellee  wa;s  S or rob or a ted  to  a  certain  extent  by  witnesses  .ho 
had  seen  the  Barks  on  her  person  and  heard  her  ask  the  appellant 
not  to  strike  her  again.   The  evidence  tends  to  show  that 
appellant  was  continually  angry  at  appellee  and  so  ranch  so  that 
on  the  27th  day  of  March,  1327,  he  quit  speaking  to  appellee. 
According  to  the  evidence  of  appellee,  appellant  mas  everything 
but  a  rood  and  kind  husband. 

Appellant  denied  specifically  the  acts  of  cruelty 
testified  to  by  appellee.   The  appellant  was  not  corroborated 
although  two  or  three  witnesses  testified  having  heard  appellee 
use  harsh  expressions  toward  appellant. 

In  conclusi  n,  we  are  not  prepared  to  say  that  the 

trial  court  who  saw  the  witnesses  and  heard  their  testimony 

committed  reversible  error  in  granting  tho  decree  in  this  cause; 

under  tha  wid  nee  as  disclosed  by  the  record  we  dc  not  feel  that 

we  would  be  justified  in  reversing  the  decree  and  remanding  the 

cause. 

She  decree  of  the  Circuit  Court  of  Winnebago  County  is 

therefore  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  i?  JUSTUS  L.  JO  MX  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty  - 


Clerk  of  the  Appellate  Court 
(88416— 1M—  5-28) 


^-^Si-^t^u^^- 


Begun  and  held  at  Ottawa,    chi    Tuesday,    the  fii*t    day    of    May,    in 

the  year  of   our  Lor^d   one   thousandv  nine  irj^idred  and    twenty-eight, 

District  oft-  th« 


within  and  for. the  Second 


le  State  of  Illinois 


Present--The  Hon  I  NORMAN  L.  JONES,  Presiding  Justice: 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  28  139.B   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


; 


ft 

787,3^  Agenda   22. 


THE  rEOPES   OF  3?HE 
STATE    OF    ILLINOIS, 

DEFENDANT    IN  ERROR. 


RENE   SILVER3MET, 

PLAINTIFF    IN  ERROR. 


E1ROB   TO   THE   COUNTY  COURT 
OF  ROCK   ISLAND   COUNTY. 


Jett,  J. 

The  record  shows  that  on  the  17th  day  of  February, 
1927,  an  Information  was  filed,  by  the  state's  attorney  in  the 
County  Court  of  Rook  Island  County,  against  Rene  Silversraet, 
plaintiff  in  error;  said  information  consists  of  two  counts. 
The  first  count  charges  that  the  defendant -Rene  Silversnet,  on 
the  16th  day  of  February,  1927,  did  then  and  there  unlawfully 
possess  intoxicating  liquor,  with  the  intent  of  then  and  there 
using  the  same  in  violation  of  the  Illinois  Prohibition  Act, 
without  then  and  there  having  a  permit  from  the  Attorney  General 
of  the  State  of  Illinois,  to  possess  sail  intoxicating  liquor. 

The  second  charges  that  the  defendant  on  the  said 
16th  day  of  February,  1927,  did  then  end  tfeere  unlawfully  nrmifao- 
ture  intoxioating  liquo   with  the  intent  then  and  there  to 
manufacture  the  same,  in  violation  of  the  Illinois  Prohibition 
Act,  and  without  then  and  there  having  a  permit  from  the  Attorney 
General  to  manufacture  said  intoxicating  liquor. 

The  record  discloses  that  on  the  15th  day  of 
February*  1927,  a  complaint  for  the  issuance  of  a  search  warrant 
to  search  the  premises  of  the  defendant,  in  own  as  4209  14th  Ave. 
in  the  City  of  Rocx  Island,  was  filed  in  the  office  of  a  police 
magistrate,  In  the  city  of  tfeline.   The  complaint,  after  the  form- 
al part,  is  as  follows:   "dffiant  states    t  on  this,  the  15th 
day  of  February,  1927,  after  being  duly  sworn,  upon  his  oath, 
that  he  has  just  and  reasonable  grounds  to  believe,  and  does 
believe  that  intoxicating  liquor  is  now  unlawfully  manufactured 
and  possessed  within  prohibition  territory,  to-wit,  at  and  within 
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a  certain  two  story,  yellow  frame  "building,  together  with  all 

out- buildings  belonging  thereto,  located  and  known  as  Ho.  4209  14th 

Avenue,  in  the  City  of  Rock  Island,  Illinois,  which  said  premises 

are  occupied  as  a  Availing  house  by  one  Rene  Silversmet,  and  that 
the  following  arj  the  reasons  for  his  "belief,  to-wit;,  affiant 
states  that  on  the  15th  day  of  February,  1927,  he  was  near  the 
above  described  premises,  and  there  smelled  the  fumes  and  odor  of 
fermenting  grain  mash,  suoh  as  is  used  in  the  manufacture  of 
intoxicating  liquor,  commonly  called  hooch,  or  home  made  whiskey. 
Affiant  further  states  that  he  is  familiar  with  the  fumes  and 
odor  of  fermenting  grain  mash,  and  knows  that  the  fumes  and  odor 
he  detected  were  such  fumes  and  odor;  and  that  he  was  sufficiently 
close  to  the  above  described  premises  to  know  that. tie  fumes  and 
odor  which  he  detected,  came  from  the  rbove  described  premises." 

And  afterwards,  to-wit,  on  the  15th  day  of  February, 
1927,  the  police  magistrate  issued  a  search  warrant  directed  to 
the  sheriff  of  Rock  Island  county,  and  commanded  a  dilligent  and 
careful  search  of  the  premises  mentioned  and  described  in  the 
complaint,  for  intoxicating  liquor,  and  seize  and  bring- any  and  all 
intoxicating  liquor  there  found  and  all  vessels  containing  the  same 
and  all  implements,  furniture  and  vehicles,  kept  or  used  for  the 
purpose  of  violating,  or  with  which  to  violate  any  law  of  this 
state,  and  any  and  all  persons  in  whose  possession  they  are  found 
forthwith  before  him  the  said  police  magistrate. 

The  premises  mentioned  and  described  in  the  search 
warrant  were,  on  the  16th  day  of  February,  1327,  searched,  and  a 
return  was  made  thereon,  by  the  sheriff,  that  he  had  executed  the 
search  warrant  by  reading  it  to  the  within  named  Rene  Silversmet, 
and  by  searching  the  within  described  premises,  and  found  and 
secured  one  50  gallon  still,  complete;  about  40  gallon  of  intoxi- 
cating liquor;  three  barrels  grain  nasb  ind  two  sacks  of  sugar,  and 
arrested  Rene  Silversmet.   Subsequently  such  proceedings  were  had 
that  a  motion  was  made  by  plaintiff  in  error  to  quash  the  search 
warrant  and  impound  the  evidence,  with  the  exception  of  the  sugar, 
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which  the  defendant  wanted  returned  to  him.   The  motion  to  quash 
the  search  war- ant  and  impound  the  evidence,  was,  by  the  court, 
denied,  and  the  plain  ttt   in  error  excepted.   To  the  information 
the  plaintiff  in  error  entered  a  plea  of  not  guilty.   A  jur   trial 
was  had  and  the  defendant  was  found  guilty  under  each  of  the  counts 
of  the  information*   The  judgment  of  the  court  was  that  the  defen- 
dant he  fined  the  sum  of  ^500.00,  together  with  the  costs  of 
prosecution,  and  that  execution  issue  therefor,  under  the  first 
count  of  the  information;  that  the  said  defendant  be  sentenced  to 
the  county  fail  of  Rock  Island  county  for  a  period  of  six  months, 
and  that  he  pay  the  costs  of  the  prosecution,  and  that  execution 
issue  therefor,  under  the  second  cotint  of  the  information. 

It  is  further  ordered  by  the  court  that  if  said 
fin?  and  costs  trader  the  first  count  of  the  information,  are  not 
paid  upon  the  expiration  of  the  sentence,  under  the  second  count, 
of  the  information,  the  defendant  shall  work  out  said  fine  and 
eosts  under  the  first  count,  on  the  public  roads  in  Rock  Island 
County,  Illinois,  under  the  direction  of  the  County  Superintendent 
of  highways  of  Rock  Island  County,  Illinois,  at  the  rate  of  '''1.50 
per  day  for  each  day's  work,  until  said  fine  and  costs  are  fully 
paid,  in  this  manner,  or  until  the  said  defendant  is  otherwise 
discharged,  as  provided  by  law. 

It  is  further  ordered  by  the  court  that  the  said 
defendant  shall  not  start  to  "rork  out  said  fine  and  costs,  under 
the  first  cotmt  of  the  information  until  aJl  imprisonment  shall 
h?ve  been  concluded  under  the  sec  md  count  of  the  information, 
and  that  the  county  superintendert  of  highways  of  Rock  Island 
County,  Illinois,  shall  confine  the  said  defendant  in  the  county 
jail  of  Rock  Island  County  during  each  night,  and  at  any  other 
time  such  prisoner  cannot  be  kept  at  work.   The  plaintiff  in 
error  excepted  and  sued  out  this  writ  of  error.   A  number  of 
reasons  are  assigned,  by  the  plaintiff  in  error  for  reversal  of 
the  judgment. 

It  is  argued  by  the  plaintiff  in  error  that  the 
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complaint  for  the  search  warrant  was  null  and  void,  and  that  the 
court  erred  in  over  ruling  the  moti  m   to  quash  tie  same ,  and  to 
impound  the  evidence,  and  that  the  cou"t  er ved  also,  in  admitting 
the  testimony  of  the  officials  in  relation  to  any  information 
they  received  under  and  "by  virtue  of  the  search  warj'ant,  and  in 
entering  the  judgment. 

Plaintiff  in  error  insists  that  the  possession  of 
fermenting  grain  mash,  is  not  the  violating  of  any  law,  and  that 
the  possession  of  the  same  did  not  show  probable  cause  for  the 
issuance  of  a  searc'i  warrant,  to  search  the  premises  of  the 
plaintiff  in  error.   Section  28,  of  the  Illinois  Prohibition  Act, 
Cahillfs  Statute,  Chap.  43,  para.  29  provides:   nIt  shall  be 
unlawful  to  have  or  possess  any  liquor  intended  for  use  in 
violating  this  Act,  or  property  designed  for  the  illegal  man- 
ufacture of  lionor,  and  no  property  right  shall  exist  in  any 
such  liquor  or  property." 

The  search  warrant  commanded  the  officer  to  make 
dilligent  and  careful  search  of  intoxicating  liquor,  and 
seize  and  bring,  any  and  all  intoxicating  liquor,  and  all  vessels 
containing  the  same,  and  all  impleraerts,  furniture  and  vehicles 
kept  for  use,  for  the  purpose,  or  with  which  to  violate  any  law 
of  t  is  state,  before  the  police  magistr^t".   It  is  insisted  that 
if  mash  itself  is  not  the  subject  of  search  and  seizure,  under 
the  prohibition  laws  of  this -state,  then  fumes  and  odors  eman- 
ating fr  m  the  mash  did  not  constitute  probable  cause  for  the 
issuance  of  a  search  warrant,  to  search  the  premises  of  the 
plaintiff  in  error.   This  contention  is  not  sound  because  of  the 
fact  that  it  is  a  violation  of  the  law,  as  ra  have  already  seen, 
as  provided  in  Section  28  of  the  Prohibiti  n  Act,  to  have  or 
Possess  any  liquor,  intended  for  use  in  violation  of  the  act  or 
property  designed  for  the  illegal  manufacture  of  liquor. 

It  is  next  insisted  that  it  is  necessary,  in  the 
complaint  for  the  issuance  of  a  search  v arrant,  to  charge  that  a 
crime  has  been  commit  ted*   In  People  vs.  Holton,  32$  111*  '-81, 
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it  is  sail  "The  complairt  and  affidavit  for  a  search  warrant 
are  sufficient  where  the  form  issued  is  that  prescribed  "by  the 
Statute,  and  where  every  material  element  of  the  offense  charged, 
as  defined  by  the  statute,  is  stated  in  the  complaint;  amd  it  is 
not  necessary  that  the  complaint  and  affidavit  charge  the  com- 
mission of  a  crime." 

The  argument  of  plaintiff  in  error  is  very  volum- 
inous, bearing  upon  the  question  of  the  alleged  insufficiency  of 
the  complaint  in  that  it  does  not  charge  probable  cause.   There 
is  no  sitisfactory  definition  of  hat  constitutes  probable  cause 
for  the  issuing  of  a  search  warrant,  end  the  question  whether 
probable  cause  exists  is  a  .judicial  question,  to  be  determined 
ty  the  magistrate  before  whom  complaint  is  made.   Probable  cause 
exists  when  t"ie  magistrate  is  convinced  that  there  is  r-asonable 
ground  for  suspecting  that  the  property  to  be  searched  or  seised 
is  possessed  for  prohibited  purposes.  People  vs.  Daugherty,  3S4 
111.  160. 

It  has  been  said  that  probable  cause  for  a  search 
exists,  if  the  facts  and  circumstances  before  the  officer  are  such 
as  would  warrant  a  man  of  prudence  and  oaution  in  believir.g  that 
an  offense  has  been  committed.   Carroll  vs.  U.S.  69  TT.S.  (Law  Ed) 
543-555;  Steele  vs.  U.S.  69  U.S.  (law  Ed)  757-761. 

The  affiant  swore  that  on  the  day  before  the 
search  was  made,  he  was  near  the  premises  in  question  and  swelled 
the  fumes  and  odor  of  fermenting  grain  mash,  such  as  is  used  in 
the  manufacfaluee  of  intoxicating  liquor,  commonly  called  hooch  or 
home  made  whiskey;  that  he  is  familiar  with  the  odors  and  fumes 
of  fermenting  grain  mash  and  <ne-r   ""hat  the  fumes  and  odor  which  he 
detected  were  such  fumes  and  odor;  that  h^  was  sufficiently  close 
to  said  premises  to  know  that  the  fumes  and  odor  he  detected 
came  from  said  premises,  and  said  premises  consisted  of  a  certain 
two-story  yellow,  frame  buildin  •,  located  at  4209  14th  Avenue,  in 
Rook  Island,  and  that  said  premises  were  occupied  as  a  dwelling 
house  by  the  plaintiff  in  error. 


-  ' 
■ 

■ 

I 


■ 


In  view  of  what  was  stated  in  the  complaint,  we 
are  of  the  opinion,  under  tie  rule  as  we  understand  it,  that 
the  showing  was  sufficient  to  convince  the  officer  that  provable 
cause  existed  for  issuing  the  search  warrant.   Plaintiff  in  ex- cor 
has  not  cited  any  case  which  holds  that  the  smell  of  fumes  of 
fermenting  mash,  does  not  constitute  probable  cause.   He  argues 
that  Rook  Island  County  is  an  agricultural  county  and  probably  the 
majority  of  the  farmers  in  the  county  feed,  tneir  stock  with 
soaked  grain,  which  has  the  odor  of  fermenting  grain  mash.   There 
is  nothing  in  the  record  upon  which  to  base  t  lis  argument. 

The  plaintiff  in  error  has  construed  the  language 
in  the  search  warrant,  "at  and  within  a  £  story  yellov/,  fra  m 
building,  to  include  only  the  first  and  second  floors  of  the 
plaintiff  in  error's  2  story  residence.   In  other  words,  it  is  the 
contention  of  the  plaintiff  in  error,  bhat  the  basement  in  which 
the  still  and  liquor,  and  the  other  imple  lents  and  ingredients 
were  found,  do  not  constitute  a  part  of  the  plaintiff  in  error's 
2  st >ry  residence.   The  word  "bailding"  necessarily  embraces  the 
foundation  on  which  it  rests,  and  the  cellar,  if  there  be  one 
under  the  edifice,  is  also  included  in  the  term  house  or  building. 
To  speak  of  a  building  as  being  5  stories,  simply  coiin.iunicates 
the  idea  of  its  height  above  the  ground,  and  neither  asserts  nor 
denies  that  there  is  a  cellar  under  it.   If  there  be  a  cellar,  the 
word  building,  includes  it,  unaffected  by  the  idea  of  its  height  or 
its  foundation.   Benedict  vs.  Ocean  Insurance  Co.  31  K.Y.  ('1-  I'iffany) 
389-394-395. 

The  search  warrant  is  sufficient  if  it  described  the 
place  to  be  searched  with  reasonable  certainty.   People  vs.  Holton, 
326  111.  481-486. 

,/e  are  of  the  opinion  that  the  warrant  sufficiently 
describes  the  place  where  the  evidence  used  against  the  plaintiff 
in  error  was  seized. 

tfe  are  also  of  the  opinio1-  that  the  search  warrant 
was  not  null  and  void,  as  is  contended  by  the  plaintiff  in  error, 
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and  that  the  c  urt  did  n  ^t  err  in  refusing  to  quash  the  search 
warrant  and  impound  the  testimony. 

It  is  also  contended  that  the  judgrj-t  of  the  court 
is  not  in  accordance  with  the  provisions  of  the  statute.   We 
have  already  set  out  the  judgment  of  the  court,  and  there  can 
he  no  fault  found  with  the  judgment,  except  that  part  which  reads 
as  follows :-"ani  that  the  county  superintendent  of  highways  of 
Rock  Island  County,  Illinois,  shall  confine  the  said  defendant  in 
the  County  Jail  of  Rook  Island  County,  Illinois,  during  each  night 
and  at  any  other  time  such  prisoner  cannot  be  kept  at  work." 
In  People  vs.  Cary,  245  111.  App.  100,  the  question  is  discussed 
in  relation  to  the  judgment  of  the  court  in  a  proceeding,  in 
which  one  convicted  of  crime  may  be  sentenced  to  labor.   That  if 
a  sentence  to  labor  is  imposed,  the  court  will  place  the  convict 
in  the  keeping  of  some  pe3?son,  and  the  person  in  whose  keeping 
he  is  placed, v  may  provide  for  his  safe  keeping,  and  to  that  end 
may  use  balls  and  chains,  and  if  deemed  necessary  to  prevent  his 
escape,  may  confine  him  in  the  county  jail  during  the  night,  and 
at  any  other  time  such  prisoner  cannot  be  kept  at  worko   This 
does  not  necessarily  mean  that  the  prisoner-,  when  he  is  sentenced 
to  labor,  as  a  substitute  for  imprisonment  in  the  county  jail, 
shall  be  confined  in  the  county  jail  during  the  time  that  the  fine 
and  costs  are  being  worked  out.   The  party  in  ifhose  custody  the 
accused  has  been  placed  nay  place  him  in  the  county  jail,  but 
that  shall  be  only  in  the  event  t>iat  there  is  some  danger  of  the 
convicted  party  making  his  escape.   If  the  party  is  whose  custody 
the  accused  is  palced,  is  satisfied  the  accused  will  not  make 
his  escape,  it  is  not  necessary  chat  lie  should  be  held  in  the 
county  jail  during  the  time  of  his  working  out  the  fine  and  costs. 

We  think  that  the  evidence  was  sufficient  to  sustain 
the  finding  of  the  jury.   The  court  did  not  err  in  over  ruling 
the  motion  for  a  new  trial,  and  denying  the  motion  in  arrest  of 
judgment. 
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The  ju&gmnt  of  the  oounty  court  of  Rock  Island 

County  Kill  therefore  "be  reversed  and  the  cause  remanded,  with 

directions,  to  the  court  to  modify  that  part  of  the  judgment  so 

providing  that  the  county  superintendent  of  highways  of  Rock 

Island  County,  Illinois,  shall  confine  the  said  defendant  in  the 

county  Jail  of  Rock  Island  County,  during  .men  night,  and  at 

any  other  tlae  such  prisoner  cannot  "be  3t  work,  to  comply  with 

the  rule  as  announced  in  People  vs.  Cary,  245  111.  App.  100. 

Reversed  and  .^manded  with 

directions. 
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STATE  OP  ILLINOIS, 

second  district  J  la  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this da)r  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


(88416— 1M— 5-28) 


Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

/ 

Segun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred\and  twpjffty- eight , 


within  and  for  the  Second  District  .pjk'ihe  State  of  Illinois: 

31 


Present--The  Hon.  NORMAN  L.  JQNES\,  Presiding  Justice 


Hon.  FRANKLIN  H.  'BO0;GS,  Justice 
Hon.  THOMAS  M.  JETT,  Justice 


JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


25  0  I.A.  6  61^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
ijt-P   ^  ^92.8     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GENERAL  NO.    7886 


SARAH  A.  PAUL 


V. 


WILLIAM  G.  BOEKE  ) 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
STEPHENSON  COUNTY. 


Per  Curiam: 

By  agreement  of  parties,  this  cause  was  to 
be  heard  with  the  case  of  Elmira  M.  Marshall  v.  William 
G-.  Boeke,  and  whatever  decision  this  court  might  reach 
should  apply  to  and  he  entered  in  both  cases. 

We  have  filed  an  opinion  in  Marshall  v. 
Boeke,  affirming  the  judgment  in  that  case.   It  is 
therefore  ordered  and  adjudged  that  the  judgment  of 
the  circuit  court  of  Stephenson  County  in  favor  of 
Sarah  A.  Paul  and  against  William  G.  Boelce  for  the  sum 
of  $2902.91  and  costs  be  and  the  same  is  hereby  affirmed. 


Judgment -affirmed, 


. 


( 

:mj8JtitfO  13*1 
rttiw  J&iaerf  ecf 

■ 


STATE  OF  ILLINOIS, 

second  district  J  I,  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerl-  of  the  Appellate  Court 


(88416— 1M—5-2S) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
flovJ.    FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 


U/ 


JUSTUS  L.  JOHNSON,  Clerk.      25  0 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7874  Agenda   1. 

MAY*  TERM  19 £8 
ALMA  A   VOLKERS, 


Plaintiff- in-err or , 
VS 
JOSEPH  P.    GORDON, 

Defendant-in-Error, 


ERROR   TO  THE    CIRCUIT 
COURT   OF    HTXHBlAfrC  COUNTY. 


Jett,  J. 

This  is  a  trespass  proceeding  brought  by  Alma  A. 
Volkers,  plaintiff  in  error,  in  the  Circuit  Court  of  Winnebago 
County  against  Joseph  P*  Gordon,  defendant  in  error. 

For  the  purposes  of  this  opinion  plaintiff  in 
error  will  be  called  plaintiff  and  defendant  in  error  defend'  nt. 
The  declaration  consists  of  one  Qount.   It  charges 
that  on  the  Slst  day  of  June  1924,  the  defendant  with  force  and 
arms,  did  then  and  there  wickedly,  wilfully  and  wantonly  make  an 
assault  on  the  plaintiff,  and  wrongfully,  wilfully  and  maliciously 
beat,  bruised,  wounded,  ill-treated  and  otherwise  harmed  the 
plaintiff,  and  committed  other  wrongs  so  that  she  was  permanently 
injured  and  suffered  great  pain  and  was  prohibited  from  attending 
to  her  affairs,  and  spent  large  sums  of  money  endeavoring  to  'be 
cured. 

To  the  declaration  the  defendant  pleaded  the  general 
issue.   A  jury  trial  was  had  with  a  finding  in  favor  of  the  defen- 
dant, and  judgment  was  rendered  thereon. 

Two  reasons  are  assigned  for  a  reversal  of  the  judg- 
ment.  The  first  is,  that  the  verdict  is  contrary  to  the  weight 
of  the  evidence.   The  second  is,  that  the  court  invaded  the  province 
of  the  jury  in  giving  instruction  number  ten  given  on  the  part  of 
the  defendant. 
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As  to  the  alleged  assault  complained  of  by  the 
plaintiff  there  were  no  witnesses  except  the  plaintiff  and  the 
defendant.   Owing  to  the  charaoter  of  the  evidence  we  do  not 
aare  to  set  it  out  in  detail.   The  plaintiff  testified  that  she 
was  55  years  of  age;  that  on  the  afternoon  of  June  21st,  19  24, 
she  went  to  the  office  of  the  defendant  who  was  an  osteopath  in 
the  Oity  of  Rockford,  and  that  it  was  on  this  oocassion  that  she 
was  assaulted  and  greatly  ill-treated.   The  evidence  further  shows 
that,  notwithstanding  the  remarkable  story  told  bgr  her  as  to  what 
took  place  on  ths  21st  day  of  June  1924,  she  returned  a  week  later 
for  further  treatment. 

The  defendant  denied  all  the  material  things  testified 
to  by  plaintiff.   In  addition  to  his  denial,  he  offered  certain 
evidence  proving  his  reputation  for  chastity  and  morality  in  the 
vicinity  in  which  he  resided.   If  the  jury  believed  the  testimony 
on  the  part  of  the  defendant  it  was  justified  in  finding  as  it  did. 
We  are,  therefore,  not  prepared  to  say  that  the  verdict  of  the 
jury  is  contrary  to  the  weight  of  the  evidence. 

It  is  the  duty  of  the  court  on  appeal  to  affirm  a 
judgment  as  far  as  the  evidence  is  concerned,  unless  it  can  be 
said  that  the  verdict  is  manifestly  against  the  weight  of  the 
evidence.   Snedden  vs  111.  Central  R.  R.  Co., 234  111.  App.  234. 

The  findings  of  the  jury  will  not  be  disturbed  on 
appeal  where  there  is  evidence  to  sustain  such  findings.   Paden 
vs  Rockford  Palace  Furniture  Company,  220  111.  App.  534. 

A  verdict  fairly  sustained  by  the  evidence  will  not  be 
disturbed  on  appeal.   Lilly  vs  Banks,  130  111.  App.  15. 

Instruction  TTo.  10  complained  of  reads  ai  follows: 
"The  court  instructs  the  jury,  that  in  the  consideration  of  this 
case,  you  must  consider  it  as  between  two  individuals  of  equal 
standing  in  the  community,  and  the  fact  that  the  plaintiff  is  a 
woman,  while  the  defendant  is  a  man,  is  no  reason  why  her  testimony 
should  be  given  any  greater  weight  than  his." 
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The  plaintiff  insists  that  it  was  error  for  the  court 
to  give  this  instruction,  claiming  that  it  invaded  the  province  of 
the  Jury.   The  statement  in  the  instruction  that  the  Jury  in  the 
consideration  of  the  case  must  consider  it  as  between  two  individ- 
uals of  equal  standing  in  the  community  does  not  relate  to  the 
credibility  of  either  of  the  parties  to  the  suit  or  to  the  weight 
to  be  given  to  their  respective  testimony;  but  is  a  eautionary 
instruotion,  the  giving  or  the  refusing  of  which  is  largely  in 
the  discretion  of  the  trial  court. 

In  an  action  by  a  woman  for  injuries  received  because 
of  the  alleged  sudden  starting  of  a  street  ear,  an  instruction 
that  it  is  the  duty  of  the  jury  to  consider  the  defendant  corpor- 
ation as  though  it  were  a  living  person,  and  to  consider  all  the 
evidence  with  the  same  fairness  as  if  the  contest  were  between 
two  women,  does  not  relate  to  the  credibility  of  witnesses,  or 
to  the  weight  of  the  evidence,  but  is  a  cautionary  instruction 
which  is  largely  in  the  court's  discretion.   Lecileider  vs 
Chicago  City  Ry.  Co.  172  111.  App.  557w 

The  instruction  complained  of  does  not  say  that  the 
litigants  are  of  equal  standing  in  the  community  but  rather  that 
the  oase  must  be  considered  as  between  two  persons  of  equal  standing 
in  the  community.   Neither  does  it  say  that  their   are  to  be  Judged 
as  persons  of  equal  standing  in  the  community,  or  that  their 
testimony  was  entitled  to  equal  weight  before  the  jury,  but  rather 
that  the  case  must  be  considered  without  any  prejudice  against 
•either  of  the  parties,  and  that  the  fact  that  plaintiff  was  a 
woman,  did  not  entitle  her  to  any  more  credit  than  if  she  had  been 
a  man. 

The  question  of  fact  was  fairly  submitted  to  the 
jury,  and  they  made  a  finding,  and  we  do  not  believe  that  the 
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plaintiff  was  prejudiced   in  any  manner  "by  the  giving  of    the 
instruction  No.    10.    of  which  complaint   is  made. 

The    .judgment   of   the  Circuit  Court  of  .Vinnebago 
County   is   therefore   affirmed. 

Judgment  affirmed. 


I .         


STATE  OF  ILLINOIS, 


second  DISTRICT  j  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this iaJ  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerh  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Presenb--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  /Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 


FLOYD  S.  CLARK,  Sheriff.      -<  ■  ? 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7912 

GILES  BRADLEY, 

Appellee, 

VS 

.EORIA   BUS   and.  BAGGAGE 
LUTE,   a  corporation, 

Appellant. 


Agenda  13. 


APPEAL  FRO/T  THE    CIRCUIT 
COURT   OF  PEORIA   COUNTY. 


Jett,   J. 


This  is  a  suit  brought  "by  Giles  Baadley,  appellee,  in 
the  Circuit  court  of  Peoria  County,  against  Peoria  Bus  and  Baggage 
Line,  a  corporation,  appellant,  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  "by  appellee  and  occassioned  by  his 
being  struck  by  a  motor  truck  belonging  to  appellant  at  a  point 
near  the  intersection  of  Liberty  and  Washington  streets  in  the 
city  of  Peoria. 

The  declaration  consists  of  four  counts,,   The  first 
alleges  that  appellant  on  the  twenty-seventh  day  of  August  1926, 
being  in  possession  of  and  operating  a  certain  motor  truck  in  a 
northeasterly  direction  along  South  Washington  street  in  the  City 
of  Peoria,  across  the  northeasterly  pedestrian  cross  walk  of  the 
intersection  of  South  Washington  Street  with  Liberty  Street,  negli- 
gently ran  into  and  struck  appellee  upon  said  northeasterly  cross 
walk  of  said  intersection,  who  was  then  and  there  in  the  exercise 
of  all  due  care  and  caution  for  his  own  personal  safety,  greatly 
hurting  the  plaintiff,  by  reason  whereof,  his  left  clavicle  was  broken 
his  back , arms,  leg  and  chest  were  cut;  and  by  means  thereof  appellee 
became  sick,  and  so  remained  for  a  long  time  during  which  he  suffered 
great  pain,  and  was  hindered  from  doing  his  usual  work,  and  thereby 
deprived  of  his  salary  to  the  damage  of  the  said  appellee  to  the 
amount  of  $10,000.00.   The  second  alleges  the  same  facts  substan- 
tially as  the  first  count,  and  containes  the  allegation  that  the 
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defendant  then  and  there  operated  its  motor  truck  at  a  greater  rate 
of  speed  than  was  reasonable,  to-wit:  at  a  speed  of  twenty-five 
miles  an  hour.   The  third  charges  the  same  facts  as  in  the  first 
with  the  allegation  that  the  intersection  of  Liberty  street  and 
South  Y7ashington  street  was  then  and  there  in  and  part  of  a  closely 
built  up  business  portion  of  the  City  of  ?eoria.   The  fourth  is 
a  wanton  and  wilful  count. 

To  the  declaration  the  defendant  pleaded  the  general 
issue.  A  jury  trial  was  had  with  a  finding  in  favor  of  appellee 
and  assessing  his  damages  at  $4625.00,  on  which  judgment  was  rendered, 

Ho  complaint  is  made  as  to  the  ruling  of  the  court 
upon  the  evidence.  A  number  of  reasons  are,  however,  assigned,  for  a 
reversal  of  the  judgment.   The  first  is,  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence  and  that  the  court  erred  in 
refusing  to  direct  a  verdict  and  in  denying  a  new  trial.   Second, 
that  the  verdict  is  the  result  of  prejudice  and  passion.   Third, 
that  the  court  erred  in  giving  the  fourth  instruction  given  on  the 
part  of  appellee. 

Without  going  into  a  discussion  of  the  evidence  it 
is  only  necessary  to  say  that  the  evidence  is  of  such  a  character 
that  it  wasamportant  that  the  instructions  given  t^  the  jury  should 
have  been  accurate. 

The  fourth  instruction  given  on  the  part  of  appellee 
reads  as  follows : 

"The  court  instructs  the  jury  that  if  a  person 
without  fault  on  his  p$rt,  is  confronted  with  sudden 
unexpected  danger,  or  a  sudlen  unexpected  situation, 
which  appears  to  be  dangerous  to  a  person  of  reason- 
able prudence,  the  obligation  resting  upon  him  to 
exercise  ordinary  care  for  his  own  safety,  only 
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requires  him  to  act  with  suoh  deliberation  and  fore- 
sight as  he  is  able  to  under  those  circumstances. " 
It  is  the  contention  of  appellant  that  the  instruction  should 
have  stated  to  the  jury  that  a  person  who  is  without  fault,  and 
is  confronted  with  sudden  unexpected  danger,  is  required  to 
exercise  that  degree  of  care  which  an  ordinarily  oareful  and 
prudent  person  would  exercise  under  like  or  similar  circumstances. 
It  will  be  observed  that  according  to  the  rule  announced 
in  the  instruction,  the  obligation  resting  upon  appellee  to  exercise 
ordinary  care  for  his  own  safety  when  confronted  with  sudlen  unex- 
pected danger,  only  required  him  to  act  with  such  deliberation  and 
foresight  as  he  was  able  to  under  the  circumstances.   In  Vol.  £0 
R.  C.  L.  page  26,  the  following  rule  is  announced. 

"Negligence  must  be  determined  upon  the 
facts  as  they  appeared  at  the  time,  and  not  by  a 
Judgment  from  actual  consequences,  which  then  were 
not  to  be  apprehended  by  a  prudent  and  competent 
man.   But  it  is  not  true  that  if  the  man  on  the  spot, 
even  an  expert,  does  what  his  judgment  approves,  he 
cannot  be  found  negligent.   The  standard  of  conduct, 
whether  left  to  the  iuvj,   or  laid  down  by  the  Court,  is 
an  external  standard  and  takes  no  account  of  the 
personal  equation  of  the  man  concerned.   The  motion 
that  it  'should  be  coextensive  with  the  judgment  of 
each  individual'  was  exploded  long  age  in  an  English 
case,  and  since  that  decision  there  seems  to  have 
been  little  or  no  doubt  on  the  point.   It  is  now 
generally  agreed  that  the  standard  of  care  is  that 
exercised  by  the  average  prudent  individual  under 
similar  circumstances., " 

In  Stack,  .Admn.  vs  The  East  St.  Louis  &  Suburban  Ry. 

Co.,  245  111.  308,  the  court  said:   "There  is  no  rule  of  law 

which  prescribes  any  particular  act  to  be  done  or  omitted  by  a 

person  who  finds  himself  in  a  place  of  danger,  which  will  constitute 

ordinary  care,  and  the  only  requirement  of  the  law  is  that  his 

conduct  shall  be  consistent  with  what  a  man  or  ordinary  prudence 

would  do  under  like  circumstances." 

We  think  the  contention  of  the  appellant  is  well  taken, 

and  that  the  giving  of  the  instruction  is  sufficient  to  work  a 

reversal  of  the  judgment.   In  view  of  the  fact  that  the  ease  may 


< 

/ow  aoe 

< 

-.tri/riL-io 

i 

c 

.aaa 

■ 

■ 

1 

■ 

•    •  ■ 
%ns  at  irfw 

rfw  noeieq 

. 

i 


be   tried  again,    v/e   do  not  express  any  opinion  as   to   the  weight   of 
the   evidence. 

The    Judgment    of  the   Circuit   court   of  Peoria  County 
will  "be  reversed  and  tne    cause    remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  DISTRICT  J  l}  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand   and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

.in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  (Jay  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundreja  and  ;frwenty- eight , 
within  and  for  the  Second  District  of  the  State  o'f^/1 1 1  i n oj, 

Present-iThe  Hon.  NORMAN  L.  JONES,  Presiding  Justice 
Hon.  FRANKLIN  H.  BOGGS,  Justice 


Hon.  THOMAS  M.  JETT,  Justice*. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP   \   1928    tne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7S?; 


VEROTTICA  PAPUT3I3,   Appellee,      ) 

V.                                             j  APPEAL  FROM  THE 

:  CIRCUIT  COURT   OF 

JOSEPH  KOCHALKA,   Appellant,         )  WILL  COUNTY. 


JONES   P.J. 

Appellee  recovered,  a  judgment  for  ,j;2200  and  costs 
against  appellant  on  account  of  personal  injuries.   The  acci- 
dent in  which  appellee  received  her  injuries,  occurred  at  or 
near  the  southwest  corner  of  the  intersection  of  Jefferson 
and  Bluff  Streets  in  the  City  of  Joliet,  about  ten  o'clock 
in  the  morning  of  February  1,  1927.   Jefferson  Street  runs 
approximately  east  and  west  and  Bluff  Street  runs  north  and 
south.  Appellant  was  driving  a  truck  west  on  Jefferson  Street 
and  turned  south  into  Bluff  Street. 

Appellee  testified  that  she  was  walking  east  on  the 
south  side  of  Jefferson  Street  and  upon  reaching  the  intersec- 
tion stopped  and  then  stepped  out  into  the  street;  that  she 
looked  on  "both  sides  of  the  street  and  saw  appellant's 
oar  at  a  bridge  on  Jefferson  Street  east  of  Bluff  Street; 
that  when  she  was  about  three  or  four  feet  out  into  the  street, 
the  truck  turned  south  and  struck  her;  that  it  was  running 
fast  and  she  heard  no  horn  and  did  not  see  the  driver  put  out 
his  hand  or  give  any  signal. 

Appellant  testified  that  the  day  was  cloudy  and  the 
pavement  a  little  wet  and  slippery;'  that  the  bottom  was  ice; 
that  as  he  proceeded  west  on  Jefferson  Street  he  "figured"  he 
was  not  driving  more  than  eight  miles  an  hour;  that  when  he 
reached  Bluff  Street,  he  turned  "awfully  slow"  and  changed  is 
gear  into  second  speed;  that  as  he  made  the  turn,  he  saw  nobody 
in  the  street;  that  when  he  first  saw  appellee,  she  was  three 
or  four  feet  in  front  of  him  and  about  three  feet  from  the 
sidewalk;  that  she  continued  walking  until  she  got  past  his 
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maohine,  when  she  stop  ed  and  turned  back  and  "grabbed  on  the 
radiator";  that  at  the  time  he  struck  her,  the  truck  was  run- 
ning six  or  eight  miles  an  hour;  and  that  it  ran  only  six  or 
seven  feet  afterwards.  He  claims  that  his  view  of  appellee 
was  obstructed  by  a  telephone  pole,  with  attached  police  and 
fire  alarm  boxes,  standing  at  the  southwest  corner  of  the 
intersection. 

Appellee  denied  that  she  turned  back  and  she  is 
corroborated  by  one  witness.   This  witness  placed  the  speed 
of  appellant's  truck  at  seventeen  miles  an  hour.  After  the 
accident,  appellee  was  fastened  under  the  truck  with  the 
front  axle  resting  on  the  upper  part  of  her  body.   The  front 
end  of  the  truck  was  from  fifteen  to  twenty  feet  south  of 
the  south  line  of  Jefferson  Street  with  its  right  side  about 
three  or  four  feet  east  of  the  west  curb  on  Bluff  Street. 

/Whether  or  not  appellee  was  in  the  exercise  of  due 
oare  for  her  own  safety  at  and  immediately  before  the  acci- 
dent, and  whether  or  not  the  negligence  of  appellant  was  the 
proximate  cause  of  the  injury  were  questions  of  fact  for  the 
jury.  From  an  examination  of  the  record  we  cannot  say  that 
the  finding  of  the  jury  is  against  the  manifest  weight  of  the 
evidence.  Courts  of  review  will  not  reverse  a  finding  of  a 

trial  court  on  questions  of  disputed  fact,  unless  the  finding 

e 
is  clearly  contrary  to  the  wifight  of  the  evidence.   (Uoyes  v. 

Hefferman  153  111.  339;  Fahnestook  v.  City  of  Peoria  171  id. 

454;  Henderson  v.  Tobey  116  111.  Apo.  538.) 

Appellant's  objection  that  the  third  instruction 
singles  out  and  approves  the  testimony  of  witnesses  for 
appellee  is  not  well  taken. 

Appellee's  fourth  instruction  relates  to  the 
question  of  damages.   It  is  urged  that  this  instruction  does 
/  not  confine  the  damages  to  those  which  were  the  proximate 

ft       result  of  appellant's  negligence.   The  instruction  limits 
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the  amount  of  any  recovery  to  suoh  injuria  as  are  alleged  in 
the  declaration  and  proved  by  the  evidence.   It  is  not  as  care- 
fully guarded  as  it  should  be,  but  there  was  no  serious  error 
in  giving  it. 

It  is  contended  that  the  verdict  is  excessive.  Dr. 
Benson,  the  physician  who  was  called  to  treat  appellee  at  the 
time  of  her  injury,  testified  that  he  found  an  abrasion  and 
a  out  on  her  right  cheek  und»r  the  right  eye;  also  an  abrasion 
and  a  out  on  her  right  leg  below  the  knee,  together  with  some 
minor  cuts  and  scratches  on  her  hands.  He  cleansed  the  wounds, 
applied  an  antiseptic  lotion  and  bandaged  them,  but  he  took 
no  stitches.  He  testified  that  he  examined  her  back,  arms 
and  legs  and  found  there  were  no  broken  bones;  that  it  ap- 
peared she  had  an  injury  to  her  back,  but  there  were  no  ob- 
jective symptoms;  that  the  symptoms  were  subjective  only;  that 
she  continually  complained  of  pain  in  her  back  down  at  the 
lower  portion  of  her  spine,  but  there  was  no  lark  on  her  back; 
that  she  ras  in  a  state  of  shock,  very  nervous  and  excited 
and  more  or  less  hysterical;  that  her  face  was  bleeding  and 
her  pulse  rather  poor;  that  he  administered  a  stimulant  and 
the  shock  disappeared  next  day;  that  he  visited  her  only  five 
times;  that  the  accident  occurred  >n  February  1st;  that  he 
saw  her  on  that  day,  and  on  the  2nd,  3rd,  5th  and  8th  of  the 
same  month;  and  that  his  total  bill  for  treating  her  was  $17.00 

Appellee  testified  that  previous  to  the  collision 
she  had  suffered  from  a  bleeding  of  the  womb;  that  she  had 
an  operation  to  correct  the  trouble;  that  she  had  been  out  of  the 
hospital  a  month  and  had  experienced  no  bleeding  or  womb 
trouble  up  to  the  time  of  the  accident;  that  the  trouble 
recurred  soon  after  she  was  struck  by  the  truck  and  continued 
daily  since  that  tine.   Dr.  Benson  gave  appellee  no  treatment 
on  that  ao'Ount,  ana  so  far  as  the  record  shows,  she  did  hot 
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mention  that  trouble  to  him  while  he  was  treating  her.   He 
examined  her  shortly  "before  the  trial  for  the  purpose  of  testify- 
ing in  her  behalf,  and  she  made  no  mention  of  it  to  him  at  that 
time.   The  trial  took  place  about  nine  months  after  the  collision. 

According  to  her  testimony  she  had  suffered  from  a  re- 
currence of  her  wom"b  trouble  for  more  than  eight  months  before 
she  saw  fit  to  consult  a  physician  about  it.   Then  she  went  to 
Dr.  Johnson  for  treatment  and  had  been  going  to  him  for  mor 9  than 
two  weeks  prior  to  the  trial.  But  she  failed  to  call  as  a  witness 
either  Dr.  Johnson  or  the  doctor  who  performed  the  operation  at 
the  hospital;  and  no  reason  is  advanced  for  net  calling  them. 

She  also  testified  that  before  her  injury  she  as- 
sisted her  husband  as  a  waitress  in  his  restaurant;  that  since 
then  she  had  not  been  able  to  do  so,  but  was  doing  a  part  of 
the  housework  for  her  husband  and  four  roomers;  that  she  made 
the  beds  and  swept,  and  that  within  the  previous  week  she  had 
done  some  cooking  at  the  restaurant. 

It  seems  to  us  that  the  testimony  fails  to  show  any 
such  serious  and  permanent  injury  to  appellee  as  will  justify 
a  verdict  for  j?2200.   Therefore  if  appellee  will,  within 
twenty  days  from  the  filing  of  this  opinion,  remit  $700  from 
the  judgment  it  will  then  b  ■'   affirmed  for  §1500.   If  a  remittitur 
is  not  filed  within  that  time  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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STATE  OF  ILLINOIS, 

second  DISTRICT  !  l}  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  die  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this da3'  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twentv- 


CUrk  of  the  Appellate  Court 

(S8416— 1M— 5-28) 


f    (3 


AT  A  TERM  OF  THE  APPELLATE  COURT, 
/  /- 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice'.   ' 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.   Q  EC  f\  f  C\ 

JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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HESTER  NORTON,  Appellee,   ) 

v.  )    APPEAL  FROM  BBS 

:      CIRCUIT  COURT  OF 
MERLE  NORTON,  Appellant,   )        WINNEBAGO  COUNTY. 

JONES  P.J. 

Appellee  filed  her  bill  for  separate  maintenance 
against  appellant  alleging  their  raarriare  on  June  20th,  1921, 
and  that  they  live d  together  until  December  28,  1926,  when  ap- 
pellant abandoned  her  without  any  reasonable  cause;  that  short- 
ly after  the  marriage,  he  began  a  course  of  cruel  oonduct  to- 
y/ard  her  and  ^resisted  in  it  until  the  time  of  their  separation; 
that  he  compelled  her  te  participate  in  excessive  sexual  inter- 
course against  her  will;  that  she  suffered  from  bladder  trouble 
which  was  aggravated  by  his  persistence  in  such  indulgence,  al- 
though lie  knew  her  health  was  thereby  impaired;  that  he  boasted 
of  his  illicit  relations  with  other  women  and  repeatedly  told 
her  that  if  she  refused  to  accede  to  his  demands,  he  would  go 
with  other  women. 

Appellant  filed  an  answer  denying  the  material  allega- 
tions of  the  bill  and  also  filed  a  cross  bill  for  divorce, 
charging  extreme  and  repeated  cruelty.   The  cross  bill  was 
answered  and  the  cause  was  heard  by  the  chancellor. 

During  the  special  July  term  1927,  the  court  entered 
a  decree  on  the  original  bill  in  favor  of  appellee,  aad  dis- 
missed the  cross  bill  for  want  of  equity.   From  that  decree 
an  appeal  to  this  c  >urt  was  perfected  by  appellant.   'Afterward 
he  confessed  error;  whereupon  the  decree  was  vacated  and  the 
appeal  to  this  court  was  dismissed. 

-At  the  October  Term  of  the  circuit  court,  appellee 
applied  for  a  new  decree  on  the  evidence  theretofore  taken. 
Appellant  objected  and  moved  the  court  to  hear  testimony  to 
determine  the  rights  of  the  parties  as  of  that  date  rather 
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than  as  of  the  timo  of  the  first  decree.   The  court  denied 
the  motion  and  rendered  a  decree  in  favor  of  appellee  and 
dismissed  appellant's  eros^   ill  for  want  of  equity. 

Permission  to  open  a  case  for  the  purpose  of  tak- 
ing further  testimony  rests  in  the  sound  discretion  of  the 
court,  and  action  in  that  behalf  will  not  be  interfered  with, 
except  for  clear  abuse.   (People  v.  3t.  L.  I.  *.!.  &  S.  Ry. 
Co.  278  111.  25;  Flynn  v.  City  of  Chicago  197  111.  App.  530.) 
Efo  showing  was  made  that  additional  testimony  would  enlighten 
the  court  KB  to  the  issues;  neither  was  it  shown  that  appellant 
oould  not  have  procured  the  evidence  on  the  original  hearing, 
nor  that  there  had  been  any  change  in  the  situation  of  the  par- 
ties.  In  the  absence  of  any  such  showing  the  court  was  not 
required  to  open  the  case  for  further  evidence.   (Patrick  v. 
Perryman  52  111.  App.  514;  Smith  v.  Kelly  143  id.  640. ) 

By  the  decree  it  is  provided  that  appellant  shall 
pay  appellee  for  hor  separate  maintenance  *25  on  July  1,  1928, 
and  a  like  amount  on  the  1st  day  of  each  month  thereafter 
until  the  further  order  of  the  court.   The  decree  finds  that 
appellant  is  34*  years  of  age  and  appellee  about  26  years  of 
age;  th8t  appellant  has  earned  and  is  capalue  of  earning  ;2200 
a  year;  that  appelle  ;  has  earned  and  is  capable  of  earning 
from  h>1,000  to  :£  1,200  a  year.   It  a&justs  and  fixes  the 
property  rights  of  the  parties.   Certain  premises  owned  by 
them  as  joint  tenants  had  been  sold  under  contract  for  deed. 
$3710.73  of  the  purchase  price  was  unpaid  and  was  due  in 
monthly  installments  of  $4€  each.   The  decree  orders  that  as 
such  installments  are  paid,  they  shall  be  equally  divided 
':   between  the  parties.   It  provides  that  they  shall  each  retain 
their  respective  interests  in  other  real  estate  owned  by  them, 
and  their  respective  bank  accounts.  At  the  time  the  decree 


f)       was  entered,  appellee  had  about  $900  in  bank  and  appellant  had 
about  #490.   The  decree  further  provides  that  appellee  shall 
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retain  as  her  own  property  the  household  furniture  and  furnishings. 

Appellant  contends  that  the  court  was  without  power 
to  enter  a  decree  providing  for  payments  of  alimony  to  "begin 
at  a  future  date.   The  separate  maintenance  statute  (Chap.  68, 
Para.  22,  Cahill's  Revised  Statutes)  provides  that  married 
women,  who  without  their  fault  live  separate  and  apart  from 
their  husbands,  may  have  their  remedy  for  a  reasonable  support 
and  maintenance  while  so  living  separate  pnd  apart.  Decrees 
for  separate  maintenance  do  not  ordinarily  provide  for  pay- 
ments to  begin  some  considerable  time  in  the  future,  but  the 
statute  fixes  no  time  when  such  payment;!  shall  begin.   Its  ob- 
ject is  apparent  on  its  face,  and  courts  will  construe  it  to 
advance  the  remedy  intended  by  the  legislature.   Its  purpose 
is  to  confer  jurisdiction  upon  courts  of  equity  to  enforce 
the  common  law  duty  of  a  husband  to  furnish  support  and  main- 
tenance for  his  wife,  suitable  to  the  condition  of  the  par- 
ties in  life.   (Ross  v.  Ross  19  111.  569.)   It  is  apparent 
that  no  hard  and  fast  rule  can  be  adopted  which  will  fit  the 
circumstances  of  every  case.   The  allowance  is  to  be  de- 
termined by  the  exercise  of  the  judicial  discretion  of  the 
court,  having  reference  to  the  condition  of  the  parties 
in  life,  and  the  circumstances  of  the  case.   Courts  of 
reviev/  will  not  interfere  with  the  decision  of  the  chancellor 
except  in  case  of  a  clear  abuse  of  fiat  discretion.   (Tohnson 
v.  Johnson  125  111.  510;  Foote  v.  Foote  22  id.  425.) 

Under  the  circumstances  of  this  case,  we  believe  that 
fixing  the  time  for  the  first  payment  at  a  future  date  was  no 
abuse  of  the  discretion  vested  in  the  chancellor.   The  operation 
of  the  decree  was  not  postponed  by  its  terms.   It  found  and 
decreed  that  appellee  was  entitled  to  live  separate  and  apart 
from  her  husband.   It  merely  deferred  the  payment  of  alimony 
ttntil  a  date  about  six  and  one  half  months  later.  Appellant 
was  not  injured  because  the  payments  in  question  were  not 
to  begin  iaiiediately.   The  provision  enured  to  his  benefit 
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and  he  is  in  no  position  to  complain.  It   for  any  reason  the 
situation  of  the  parties  should  change,  the  court  ha3  jurisdic- 
tion to  readjust  the  -natter  of  such  payment  upon  a  proper  show- 
ing. 

Appellant  contends  that  appellee's  income  is  more 
than  is  required  for  her  needs  and  that  the  court  was  not 
justified  in  making  any  allowance  to  her.   The  amount  of  ali- 
mony to  "be  allowed  in  a  separate  maintenance  suit  Is  to  "be 
determined  in  the  same  manner  as  in  a  ease  for  divorce.   The 
wife  is  entitled  not  merely  to  what  necessity  demands  "but 
what  justice  requires.  Both  husband  and  wife  are  first  entitled 
to  have  their  equities  settled  in  the  property  held  "by  "both, 
jointly  and  separately.  After  the  equities  of  the  parties  in 
the  property  are  adjusted,  then  the  husband  should  be  caused 
to  pay  or  not  to  pay  a  further  sura  for  support  and  maintenance 
in  money  payments  at  stated  intervals,  according  to  whether 
or  not  the  wife  is  equitably  entitled  to  further  payment 
after  a  consideration  of  all  the  facts  that  enter  into  a 
proper  solution  of  that  question.   (Decker  v.  Decider  279  111. 
300.)   The  mi so  induct  of  the  husband  is  properly  considered  in 
fixing  alimony.   (Mussing  v.  Mussing  104  111.  126;  Harding  v. 
Harding  180  id.  481.)   The  amount,  if  any,  to  be  allowed  a  wife 
for  separate  maintenance  depends  not  only  u  on  the  question  of 
the  misconduct  of  the  husband,  but  also  upon  the  matter  of 
their  property  and  income,  as  well  as  their  ages,  health, 
past  and  present  habits,  social  conditions  and  circumstances. 
(Gilbert  v.  Gilbert  305  111.  216.) 

Appellee  receives  )2.00  per  month  income  from  a 
savings  deposit.   The  principal  of  the  i  stall neat  payments 
on  the  real  estate  sold  by  the  parties  is  part  of  the  corpus 
of  the  estate  and  should  not  be  considered  as  income.   Appellee 
testified  that  she  was  employed  by  the  National  Lock  Company 
as  an  inspector;  that  she  worked  there  about  four  years  ago; 
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that  she  commenced  her  last  employm nt  two  weeks  previous  to  the 
trial,  and  before  that  has  worked  as  a  nurse  at  a  hospital  jix 

e  :jcs  for  hex-  room  and  noard;  that  she  had  received  training 
t  |   i  about  six  years  previously  and  it  would  require  two  years 
more  for  her  to  "become  a  trained  nurse;  that  she  was  earning 
about  $4*50  a  day,  sometime:?  less,  having  rcceiv.-d  |$6  for  the 
thirteen  days  prior  to  the  trial;  that  she  had  been  sick  during 
the  spring,  sometimes  during  that  period  earning  $5.00  or  $6.00 
a  wejk  an  at  other  times  $12  a  we3k.   She  also  testified  that 
her  room  and  board  costs  her  about  $10  a  week;  that  she  pays 
#6.75  per  month  storage  on  the  furniture  and  that  it  takes  from 
<J120  to  ^200  a  year  to  clothe  her;  that  she  is  under  a  physician's 
care  averaging  two  visits  a  week  at  :„S2.00  per  visit;  that  the 
tax  and  special  tax  on  the  lot  owneri.  by  the  parties  is  $38 
a  year,  and  that  her  incidental  expenses  average  25/  a  week. 
There  is  no  showing  in  the  record  that  the  payment  of  ij>25  a  month 
alimony  will  work  any  hardship  on  appellant,  ana  we  are  of  the 
opinion  that  the  chancellor  did  not  err  in  so  fixing  it. 

The  testimony  on  the  question  of  whether  or  not 
appellee  was  living  apart  fron  appellant  without  her  fault 
is  in  direct  conflict.   The  chancellor  saw  .and  ieard  the 
witnesses  and  was  in  a  better  position  than  we  are  fee  form  an 
opini  n  of  the  relative  weight  and  merit  of  the  testimony, 
.here  the  chancellor  makes  a  finding  of  fact  upon  conflicting 
testimony  heard  by  him,  his  finding  will  not  be  disturbed  on 
review,  unless  it  is  manifestly  against  the  weight  of  the 
evidence.   (Moneta  v.  Hoffman  249  111.  56;  O'Doinell  v.  Snowden 
&  MeSweeney  Go.  318  id.  374.)   Ft  cannot  cay  that  the  findi,,  s 
of  the  chancellor  were  so  clearly  and  palpably  erroneous  as 
to  require  them  to-be  set  aside. 

A   fee  of  |S00  was  allowed  for  appellee's  solicitor, 
and  appellant  insists  the  evidence  does  oot  warrant  it.   The 
only  testimony  with  reference  to  the  amount  of  the  fee  was 
that  of  an  attorney  who  had  practiced  at  the  local  "ar  ten 
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years.   Th?  litigation  was  hypothetioally  described  to  him 
and  iie  v;as  asked  to  .state  tils  opinion  as  to  what  would  be 
a  fair,  reasonable  and  eustoraar  r   fee  to  be  allowed  in  suoh 
case.  He  answered  "My  opinion  is  .)200  would  be  the  fee".  Ho 
testimony  was  offered  by  appellant.   The  inquiry  should  be 
as  to  vhat  is  the  customary  fee  in  such  cases.   The  court  may 
take  into  consideration  his  own  knowledge  of  the  value  of  the 
services,   v/e  raust  assume  that  the  chancellor  did  so.   (Ilorrison 
v.  Farmers  ^levator  Co.  319  111.  372.)   What  is  here  said  also 
applies  to  appellant's  objection  to  the  allowance  of  ^IOC- 
solicitor's  fee  on  this  appeal. 

The  chancellor  did  not  err  in  continuing  the  temporary 
injunction  in  force  until  the  solicitor's  fee  for  appellee's 
counsel  were  paid  and  until  appellant  had  paid  the  costs  and 
one-half  the  amount  necessary  to  redeem  from  a  tax  sale  certain 
property  owned  by  the  parties  as  joint  tenants.  Under  Section  42  . 
of  the  Chancery  Act,  a  court  has  power  to  enforce  payment  of 
alimony  by  sequestration  of  real  and  personal  property.   (Wilson 
v.  Smart  324  111.283;  Harding  v.  Harding  120  111.  App.  3S9. ) 
As  the  parties  were  joint  tenants  of  the  property,  appellee 
could  not  redeem  her  interest  by  paying  a  portion  of  the 
amount  due,  unless  the  balance  was  also  paid,   i/e  think  it 
was  within  the  discretion  of  the  court  to  require  appellant 
to  pay  one-half  of .  the  amount  in  order  to  protect  appellee's 
rights  in  the  property. 

Finding  no  reversible  error  in  the  record,  the 
decree  is  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  J  I;  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this da.y  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty-— 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


AT  A  TERM  ,0F  TlqC  APPELLATE  COURT, 


Begun  and  held  at,  Ottawa,  on  Tuesday,  the  first  day  of  May,  in 


the  year  of  outfvLord  one  thousand  nine  hundred  and  twenty-eight, 

within  and  for  the  Second  District  of  the  State  of  Illinois: 

I 

Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sh/riff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Agenda  22, 


MAY  TERM  1928. 


LODEMA  CLEM, 

Appellee , 

VS 

WILLIAM  A.  JORDAN  and 
ALVLN  BALL,  (Partners 
doing  business  as  Jordan 
and  Ball)  ,   V.'ILLIAM  A. 
J9SDAN, 

Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF  GRUNDY  COUNTY. 


Jett,    J. 

This   is  an  appeal  from  a   judgment    in  an  action  on 
the   ease   for  $782,00   obtained  by  Lodema  Clem,    appellee,    against 
William  A.   Jordan  for  personal  injuries   to  her  right  leg  which 
she   sustained  by  falling  through  a  stage  floor  owned  by  WillaAm 
A.   Jordan. 

For  the  purposes  of  this  opinion  appellee  will  be 
referred  to  as  plaintiff  and  the  appellant  as  defendant. 

The  declaration  consists  of  two  counts  and  charges 
that  on  October  15th,  1926,  the  defendants  William  At  Jordan  and 
Alvin  Ball  owned  a  stage  floor  which  they  rented  to  the  plaintiff 
for  a  medicine  show  and  that  it  was  the  duty  of  the  defendants 
to  maintain  the  same  in  reasonable  good,  safe  repair  and  condition, 
and  reasonable  suitable  and  safe  for  the  plaintiff  to  walk  over  and 
upon  in  the  selling  of  her  medicines.   The  first  count  avers  that 
the  defendants  suffered  the  stage1  to  be  and  remain  in  a  bad,  unsafe 
condition,  and  certain  of  the  boards  to  be  and  remain  in  a  worn 
out  and  damaged  condition  which  had  existed  for  a  long  time  and 
was  lenown  to  the  defendants  or  if  they  had  been  in  the  exercise  of 
reasonable  care  would  have  been  known  to  them.   The  second  count 
charges  that  the  defendants  negligently  suffered  and  permitted 
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the  stage  floor  to  be  constructed  of  defective  boards  not 
sufficiently  braced  and  with  joists  too  far  apart  for  safe  con- 
struction which  was  unsafe  and  dangerous  so  that  a  person  walk- 
ing across  the  stage  was  liable  to  break  through,  which  con- 
dition was  known  or  should  have  been  known. 

It  is  charged  in  each  count  that  the  plaintiff  was 
in  the  exercise  of  care  and  caution  for  her  own  safety  at  the 
time  she  received  her  injury. 

To  the  declaration  the  defendant  Jordan  pleaded 
the  general  issue.   The  defendant  Ball  pleaded  the  general  issue 
and  a  special  plea  of  non-ownership  and  control. 

On  the  trial  of  the  case  it  was  disclosed  that  Ball 

was  not  interested  in  the  stage  floor,  which  was  owned  by  the 

defendant  Jordan,  and  Ball  was  dismissed  out  of  the  case, 
j 

The  evidence  shows  that  the  plaintiff  is  a  medicine 
vendor  and  travels  from  place  to  place  selling  medicines.   She 
has  a  troop  of  performers  and  gives  a  free  show  in  connection  with 
her  sales.  Desiring  to  go  to  the  town  of  Mazon  she  endeavored  to 
get  in  touch  with  the  owner  or  manager  of  the  theatre  building  in 
said  town.   In  her  effort  to  do  so  she  was  put  in  communication 
by  phone  with  the  wife  of  the  defendant  Jordan.   She  testified 
that  Mrs.  Jordan  said  she  was  the  manager  of  an  opera  house  and 
would  ascertain  if  it  could  be  rented  for  the  following  week.  She 
reported  to  the  plaintiff  that  the  opera  house  could  be  had  for 
the  week  at  a  rental  of  $20.00.   The  plaintiff  proceeded  to  Mazon 
and  met  Mrs.  Jordan  and  her  husband  who  was  the  owner  of  the 
buildingin  which  the  theatre  was  located  on  the  second  floor.  A 
portion  of  the  first  story  of  the  building  was  operated  by  Jordan 
and  his  son-in-law  Ball  as  a  store.   They  had  goods  stored  on  the 
opera  house  stage.  When  the  plaintiff  went  to  the  town  of  Mazon 
she,  in  connection  with  Jordan,  went  to  the  opera  house  and  the 
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plaintiff  as&ed  that  the  goods  stored  on  the  opera  house  stage  "be 
removed  and  her  request  was  substantially  complied  with  by  moving 
some  of  the  goods  to  the  rear  of  the  stage  leaving  enough  room 
on  the  floor  for  the  show  and  also  for  a  table  on  which  was  placed 
the  medicine  to  be  sold.   The  evidence  discloses  that  she  started 
her  sale  on  Monday  and  it  ran  each  night  thereafter  until  Friday 
night.   On  Friday  night  the  plaintiff  while  going  across  the  stage 
to  the  table  where  the  medicine  had  been  placed  stepped  into  a 
hole  or  upon  a  weak  plank  letting  her  foot  and  leg  go  through  to 
her  knee  or  a  little  higher.  She  was  so  wedged  in  this  hole  that  ' 
it  was  necessary  to  get  a  hatchet  and  split  the  hoard  in  order 
that  she  could  have  her  leg  removed.   She  was  able  tocontinue 
through  the  evening  with  the  sales  and  appeared  again  the  next 
evening.   She  had  considerable  pain  thereafter  and  was  compelled 
to  go  to  a  hospital  to  have  her  injuries  treated. 

It  is  the  contention  of  the  defendant,  (1)  that  the 
defect  in  the  stage  floor  was  patent;   (2)  that  the  trial  court 
should  have  directed  a  verdict  for  the  defendant  at  the  close  of 
the  plaintiff's  evidence;   (3)  that  the  verdict  is  not  according 
to  the  weight  of  the  evidence;   (4)  that  the  trial  court  should 
have  admitted  in  evidence  the  two  parts  of  the  hoard  through  which 
plaintiff  fell;   (5)  that  the  relationship  of  lanlord  and  tenant 
was  not  proved,  and  that  therefore  the  defendant  owad  no  duty  to 
the  plaintiff  except  not  to  wilfully  injure  her;  and  (6)  that  a 
prejudicial  course  of  conduct  was  pursued  by  counsel  for  plaintiff. 

It  is  the  contention  of  the  plaintiff  that  no  question 
of  law  is  raised  on  this  appeal;   that  the  question  of  fact  con- 
cerning the  latent  defects  of  the  board  have  been  decided  adversely 
to  the  defendant  by  the  verdict  of  the  jury  and  the  judgment  of 
the  trial  court;   that  the  evidence  of  the .plaintiff  and  the  evi- 
dence of  Duana  Briant  and  the  testimony  of  the  defendant  Jordan 
establishes  a  clear  case  of  liability;   that  the  evidence  clearly 
showed  a  latent  defect  which  was  not  controverted  and  that  the 
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Circuit  Court  was  right  and  should  be  affirmed. 

According  to  our  view  the  main  guest ion  presented  in 
this  cause  and  the  one  that  is  decisive  thereof  is  whether  or  not 
the  plaintiff  had  notice  of  the  defective  condition  of  the  stage 
floor.  She  testified  that  the  floor  appeared  to  he  rough  when 
she  first  saw  it  and,  as  she  expressed  herself,  it  needed  a  shave. 
She  denied  having  seen  any  holes  in  the  floor  although  she  knew 
the  boards  would  spring  some  when  she  walked  across  the  stage. 

The  record  discloses  that  sometime  before  the  plaintiff 
was  injured  a  drayman  had  placed  a  piano  upon  the  stage  in  question 
and  in  doing  so  the  castor  of  one  of  the  legs  of  the  piano  broke 
through  the  stage  floor.   When  the  piano  was  lifted  up  the  board 
sprtfaig  back  in  place.  Unless  a  person's  attention  was  specifically 
directed  to  the  plank  it  would  not  ordinarily  be  observed.   It  was 
on  this  broken  board  that  plaintiff  received  her  injury. 

Taking  the  evidence  altogether  we  are  not  prepared  to 
say  that  the  jury  was  not  justified  in  bringing  in  the  verdict  in 
favor  of  the  plaintiff.  We  think  that  she  had  no  notice  sufficient 
to  acquaint  her  with  the  defective  condition  of  the  floor.  We  are 
also  of  the  opinion  that  the  defendant  had  actual  notice  or  he 
should  have  known  of  the  existence  of  the  defect  which  actually 
caused  plaintiff's  injury  because  of  the  length  of  time  between  the 
breaking  of  the  board  when  the  piano  was  placed  on  the  stage  by 
the  drayman  and  the  injury  of  plaintiff  was  sufficient  to  give  the 
defendant  an  opportunity  to  make  repairs. 

The  defendant  argues  that  the  defect  in  the  floor  was 
patent  and  not  latent.  He  does  not  deny  that  the  plaintiff  went 
through  the  stage  floor  where  it  was  weak  and  would  push  down 
and  then  spring  back  in  place  so  as  not  to  be  observeable;   that 
plaintiff  sustained  said  injury;  he  does  not  deny  that  the 
declaration  stated  a  good  cause  of  action;   that  the  jury  were 
properly  instructed  nor  does  he  claim  that  the  damages  awarded  were 
excessive.   The  question  as  to  whether^/or  not  the  defect  was  patent 
and  not  latent  was  a  question  of  fact  and  has  been  decided  adversely 
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to  the  contention  of  the  defendant  by  the  jury  and  approved  by  the 
trial  court. 

The  law  is  well  established  that  the  verdict  of  a  jury 
will  not  be  set  aside  on  the  ground  that  it  is  not  supported  by  the 
testimony  unless  it  is  manifestly  against  the  weight  of  the  evidence. 

The  rule  is  well  settled  that  the  finding  of  a  jury 
on  conflicting  evidence  sustained  by  the  trial  judge  will  not  be 
reversed  on  appeal.  Potter  vs  CM.  &   St.  Paul  Ry.  Go.  208  111. 
App.  363;   City  of  Pana  vs  Baldwin,  265  111.  119. 

Furthermore  the  rule  is  that  ?/hen  the  testimony  is  con- 
flicting and  that  produced  in  behalf  of  the  prevailing  party  is 
sufficient  to  justify  the  finding  the  verdict  of  the  jury  will  not 
be  distribed  by  a  reviewing  court  on  the  ground  of  insufficiency 
of  evidence.  Alton  Ry.  Gas  &   Electric  Go.  vs  Seiferth,  95  111. 
App.  134;   Jennings  vs  Jennings,  94  111.  App.  72;   Goldring  vs 
Chicago  City  Ry.  Co.  159  111.  App.  87;   Kirlin  vs  Chittenden, 
176  111.  App.  550. 

The  defendant  says  that  the  Court  erred  in  refusing  to 
admit  in  evidence  the  two  sticks  or  parts  of  the  board  which  he 
offdred  in  evidence,  when  the  defendant  had  testified  that  he  had 
seen  them  before  and  that  they  made  up  the  board  that  was  on  the 
floor,  October  10th  and  which  plaintiff  fell  through  October  15th., 
and  that  it  was  in  the  same  condition  as  on  October  15th  and  that 
the  two  pieces  showed  the  hole  just  as  it  was.   The  testimony  was 
that  the  board  was  splintered  and  had  been  split  with  a  hatchet. 
It  was  plainly  impossible  to  produce  the  board,  just  as  it  was 
before  the  accident.   These  pieces  were  not  taken  at  the  time  of 
the  accident  nor  even  preserved  in  the  condition  they  were  immediate- 
ly following  the  accident  but  one  of  the  pieces  was  found  beneath 
the  stage  below  where  the  accident  occurred.   The  foundation  was  so 
plainly  incomplete  that  there  was  no  need  to  cross-examine. 

We  have  examined  all  questions  raised  by  the  defendant 
and  being  of  the  opinion  no  reversible  error  was  committed  in  the 

trial  of  this  cause  the  judgment  of  the  Circuit  Court  of  Grundy 
ounty  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  i  I;  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


.^u^^u^CL 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Ottawa,  on  T 


Begun  and  hyeld  at  Ottawa,  on  Tuesday,  the  firs£  day  of  May,  in 

/         V        C^  i 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
withifi  and  for  the  Second  District  of  the/ State''' of  Illino: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justi 
\§      Hon.  FRANKLIN  H.J  BOGGS,  Justijce. 
Hon.  THOMAS  M.  JETT,  Justice J 
JUSTUS  L.  JOHNSON,  Clerk.       25  0 


FLOYD  S.  CLARK,  Sheriff. 


r 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


f 
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PAUL  NIELsW,    Appellee,  ) 

Appeal  from  the 


THE  AUTO  C'lTSRS  FROfBCIIYE 
EXCHANGE,  Appellant, 


Circuit  Court  of 
Grundy  County, 


Jones  P.J. 

Paul  ITielson,  appellee,  recovered  a  judgment  against 
The  Auto  Owners  Protective  Exchange  for  $500  on  a  policy  of 
insurance  on  account  of  damages  to  his  automobile,  alleged 
to  have  been  incurred  in  a  collision  with  another  car.   On 
the  night  of  June  19,  1926,  Melson's  son,  Clark,  accompanied 
by  a  young  lady  was  driving  his  father Ts  automobile  north  on 
a  concrete  road  toward  the  City  of  Morris.  According  to  his 
testimony,  he  was  driving  on  the  right  hand  side  of  the  road, 
at  a  speed  of  about  thirty  miles  an  hour.   There  is  a  road 
running  east  from  the  concrete  road,  known  as  the  Pine  Bluff 
Road.  Shortly  before  Melson  reached  that  road,  he  observed 
a  oar  coming  toward  him  on  the  concrete  road.   This  car  was 
driven  by  Charles  Holmes,  who  was  accompanied  by  Jasper 
Phillips.  As  the  Holmes  automobile  got  within  a  short  dis- 
tance of  the  Pine  Bluff  Road,  it  cut  across  the  concrete 
road  in  front  of  Melson. 

About  fifteen  feet  north  of  where  the  Pine  Bluff 
Road  runs  east  from  the  concrete  road,  there  is  a  road  which 
runs  to  the  northwest  from  the  concrete  road.  Uielson  realized 
that  a  collision  was  imminent,  by  reason  of  Holmes1  cutting 
across  in  front  of  him  when  the  cars  were  in  such  close 
proximity.  His  first  thought  was  to  cross  over  to  the  west 
and  take  the  road  leading  from  the  concrete  road  to  the  north- 
west. He  saw  that  he  could  not  do  it  and  then  attempted  to 
pass  the  Holmes  car  on  the  left.   The  collision  occurred.   The 
ITielson  car  was  carried  west  across  the  pavement,  over  the 


esev 


•rl   lB8<. 
lo  ( 


. 


.1.*!  aenol 

Jen:  .••III 

So  n  no  OOi                                                            renwO  otssk  erfT 

J&9^«Il3  ,dIitfoi.>c^xrii                                   1c  tfrctrooes  wo   9onBTu/anJ: 

nC  jcrtiw  c                    b  rrl   .               i  no*(f  evBrf  od" 

J&s  ,            .                           '  In  odd- 

no  dd"£o  -:sw  ^f)J8l  gmroi  b  ^cf 

XrlBWOd"    iJBOl    ©^910110  0    B 

o  jjrriTlni:   8BW  erf   .xfloxaJtc" 

i>BCi  b  ai   enexiT      .ixroxi  ns  B8J.1«  "i£#ilrf«    tuod&  So  l)©«q;8  b  *b 

ttnlS   M  ejb  ctvro  irorrl  d"8Be  anl/tctxrt 

i)9viss-.  ,  £•£!  encl&d  %JChti  .J&boH 

afir  ;bwo*  animoe  ibo  b 

a.  8Bw  orfw   ,eoraIoH  8  9liBrfD  ttf  nevirLB 

HlJU  Jtf&  eeailoH  erfr   8 A      .aqllJLLtfS 

»*t  >ri*  8eoaeB  .  tirll  enl'-I  erfd-  So   eona* 

r.lQtHi  So   rfnoil  nl   JbBOl 

tilt   ©rrerfw  So   r  otfA. 

rfolrfw  A«©1  b  :  ,  oil  *es9  enni  Aaofl 

.i)B0i  c  i-tfion  &A$  oi   ertxri 

jc-  ■  ,.  ■;  nolailloo  s  rfBrf* 

Xo  rfoxra  nl   enew  gibo   arfd-  cadw  mirf  to  Jnoil  al  escicsz 

*8©w  e;  |    ten  11  slH      .^Imlxonq 

rl  gnlJ&Bel  baoi  9ti$   eiBt  Jbns 

I    WBB    8H       .*8SW 
X    tttt    «0    «t£  38B4 

*8  9W   J&fri  BW    1B0    i 


ourb,  and  down  into  a  deep  ditch,  where  it  turned  over  and  struck 
two  large  rocks.   The  car  was  considerably  damaged.   The  Holmes 
car  was  only  slightly  damaged. 

The  policy  of  insurance  oovers  damages  to  the  ex- 
tent of  $1000  occasioned  "by  collision,  if  such  loss  or  damage 
is  caused  "solely  "by  collision  with  the  rolling  stock  of  any 
public  carrier,  any  vehicle  or  live  stock  now  owned  by,  under 
the  control  of,  or  in  the  possession  of  the  insured."   It  also 
provides  that  the  Exchange  shall  not  be  liable  for  loss  or  damage 
if  the  insured  automobile  at  the  time  the  damage  occurs  is 
being  operated  or  driven  in  violation  of  any  law  of  the  state 
in  which  the  damage  occurs. 

While  it  is  not  expressly  admitted  by  appellant  that 
the  collision  occurred,  the  protff  conclusively  establishes 
the  fact  that  it  did  occur  substantially  as  described  by 
the  driver  of  the  ETielson  car.   The  occupants  of  both  cars 
say  they  collided  and  no  one  disputes  it. 

It  is  the  contention  of  appellant  that  there  should 
be  no  recovery  in  this  case  unless  the  proof  shows  the  col- 
lision was  the  sole  cause  of  the  damage  sustained  to  the 
Nielson  car.   The  court  instructed  the  jury  that  if  they  be- 
lieved the  collision  was  the  proximate  cause  of  the  damage 
to  plaintiff's  automobile,  he  would  have  a  right  to  recover. 
No  instruction  was  given  requiring  the  collision  to  be  the 
sole  cause  of  the  damage. 

Counsel  have  presented  at  considerable  length  their 
respective  views  concerning  the  use  of  the  words  "sole"  and 
"proximate".  A   large  number  of  cases  have  been  cited  by 
each  of  them.   In  view  of  the  undisputed  facts  in  this  record, 
we  think  it  entirely  unnecessary  to  review  those  citations. 
It  is  enough  to  say  that  while  the  sole  cause  is  always  the 
proximate  cause  of  an  injury,  there  are  cases  where  the 
proximate  cause  may  not  be  the  sole  cause.   There  may  be 
intervening  causes.   In  the  case  at  bar,  there  were  no  inter- 
vening causes.   The  record  indisputably  shows  that  the  proximate, 
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sole  and  only  cause  of  the  damage  to  plaintiff's  oar  was  its 
collision  with  the  Holmes  car.   The  court  may  well  have  used 
the  word  "sole"  instead  of  "proximate"  in  the  instructions 
given  to  the  jury,  but  no  verdict  could  have  been  properly 
returned  by  the  jury,  except  one  in  favor  of  the  plaintiff. 

Complaint  is  made  that  the  instructions  ignore 
paragraph  11  of  the  policy,  which  provides  that  appellant 
shall  not  be  liable  for  any  damage,  if  it  occurs  while  the 
automobile  is  being  driven  in  violation  of  any  law  of  this 
state.   There  was  no  occasion  to  instruct  the  jury  concern- 
ing this  provision  of  the  policy,  because  there  is  no  evi- 
dence in  the  record  even  tending  to  show  a  violation  of  any 
law  of  this  state.   The  instructions  given  by  the  court 
covered  the  law  applicable  to  the  case  with  substantial 
accuracy,  and  the  court  committed  no  error  in  the  refusal 
of  any  instruction. 

Counsel  for  appellee,  in  addressing  the  jury  con- 
cerning a  photograph  in  evidence  said:- 

"3ut  this  black,  this  dim,  obscure 
picture  is  an  attempt  to  perpetrate  a 
fraud  on  you  if  ever  there  was  one.   If 
ever  an  insurance  company  triod  to  put 
over  a  fa3t  one  on  a  jury  that  are  in 
their  right  mind,  look  at  this  picture 
and  see  if  this  isn't  it." 

This  remark  was  objected  to  by  counsel  for  appellant,  and 
•  it  is  now  urged  that  it  was  so  inflammatory  that  it  should 
cause  a  reversal  of  the  judgment.  lie   think  the  remark  was 
out  of  place,  but  we  do  not  regard  it  as  sufficiently 
prejudicial  to  warrant  us  in  awarding  another  trial  of  this 
cause.  Te  are  firmly  impressed  with  the  justice  of  the  ver- 
dict and  the  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this- — day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- - 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


(j^l^yf^A^Oi 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

-  ,-'    / 

second      October 
Segun  a/nd  held  at  Ottawa,  on  Tuesday/;,  the  first  day  of  May,  in 

/  \        /       / 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 

within  and  for  the'  Second  District  of  the  State  of  Illinois: 

res'ent^-TheNHoft.  NORMAN  L.  JON^S,  Presiding  Justice. 

/  i 
Hon.  FRANKLIN  H./BOGGS,  Justice, 

Hon.  THOMAS  M.  JETT,  Justice 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheri 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

nioaif  ied 
,  -^-  ]      the/opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 
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Axel  Nelson, 

Appellant, 


William  Bohlin, 

Appellee, 


Appeal  from  the 

Circuit  Court  of 

Wifcibebago  County, 


Jones  P.J. 

Axel  Nelson,  appellant,  recovered  a  judgment  "before  a 
Justice  of  the  Peace  against  appellee  William  Bohlin  for  $249.75. 
The  cause  was  appealed  to  the  circuit  court,  where  a  jury  trial 
resulted  in  a  verdict  and  judgment  for  appellee. 

Appellee,  Bohlin,  was  the  owner  of  three  adjoining 
city  lots  on  Ethel  Avenue  in  the  City  of  Rooxford,  numbered 
respectively  1605,  1609  and  1615.   Lot  1605  is  at  the  corner 
of  Oax  Street  and  Ethel  Avenue.   Oax  Street  runs  north  and 
south  and  Ethel  Avenue  runs  east  and  west.  Appellant  was  a 
general  teaming  and  grading  contractor. 

In  April,  1925,  there  was  a  mound  or  xnoll  of  dirt 
on  Lots  1605  and  1609.  Bohlin  testified  that  he  and  Nelson 
agreed  that  the  latter  could  have  the  top  dirt  from  this  xnoll 
provided  he  would  level  the  ground  off  afterwards,  so  that 
it  could  be  seeded  down  if  Bohlin  did  not  build  right  away. 
On  the  other  hand,  Nelson  testified  that  he  was  to  have  the 
dirt  free  for  hauling  it  away,  and  that  he  was  to  be  paid  for 
the  grading,  but  that  no  price  was  agreed  upon  for  the  worx. 
He  claims  that  there  is  due  him  $99.90  for  grading  of  Lots 
1605  and  1609,  and  $149.85  for  grading  on  Lot  1615,  maxing 
a  total  of  $249.75. 

Later  in  the  year  Bohlin  built  a  bungalow  on  each 
of  lots  1605  and  1609.   It  is  conceded  that  he  employed  Nelson 
to  haul  away  the  dirt  from  the  cellar  excavations  of  these 
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two  houses  for  a  contract  price  of  ,,5125.   Shortly  afterward 
the  parties  agreed  that  Nelson  should  cut  down  a  "bank  on  North 
Gardner  Avenue.   This  latter  work  was  known  as  the  Eric  Eckstrom 
Job.  Bhhlin  testified  the  price  for  this  job  was  to  be  )125, 
but  Kelson  claimed  that  it  was  to  be  $150. 

In  August,  1926,  Nelson  owed  the  firm  of  Bohlin  & 
Johnson,  of  which  appellee  was  a  member,  an  insurance  bill  of 
$288.13.   The  firm  made  two  checks  of  ,,125  each  to  Nelson, 
which  he  endorsed  and  returned  to  them,  together  with  his 
own  check  for  ;>38.18  in  payment  of  the  insurance  bill.   At  the 
same  time,  after  some  argument,  Bohlin  agreed  to  pay  Nelson 
<J25  more,  and  delivered  a  check  for  that  amount  the  next  day 
to  Nelson's  office  and  obtained  a  receipt  for  v275,  reading, 
"1925  and  6  grading  A  on  the  Eric  Eckstrom  job  ,-ithel  Av.  &  Oak 
St.  Paid  in  full."   The  receipt  was  dated  August  16,  1926.   The 
only  work  which  Nelson  olaims  he  did  for  Bohlin  in  1926  is  the 
grading  of  Lot  1615  in  April  and  May  of  that  year.   It  is  to 
be  observed  that  the  receipt  covers  the  years  1925  and  1926. 
Bohlin  testified,  without  contradiction,  that  after  Nelson  had 
given  him  the  receipt  in  full  for  his  work  he  made  no  claim 
that  any  thing  further  was  due  hi:a  until  Bohlin  8k   Johnson  pressed 
him  for  payment  of  another  insurance  bill.   So  far  as  3hown 
by  the  record,  all  the  work  which  Nelson  did  for  Bohlin  was 
performed  before  the  receipt  was  given.  Nelson  offers  no 
explanation  why  his  claim,  on  which  he  afterward  sued,  was 
not  then  presented  to  Bohlin  and  included  in  their  accounting. 
He  not  only  omitted  to  present  any  such  claim,  but  paid  a  net 
difference  on  his  insurance. 

Sometime  in  the  latter  part  of  1925  Nelson  dug  a  hole 
on  the  rear  of  Lots  1605  and  1609  about  forty-five  feet  in 
diameter  and  from  twelve  to  fourteen  feet  deep,  extending 
four  or  five  feet  below  the  cellar  floor  of  the  houses.  Bohlin 
testified  that  the  hole  was  dug  without  his  knowledge  or  con- 
sent; that  Nelson  promised  to  fill  it  and  fix  the  lot  up  in 
good  shape;  that  he  left  the  job  with  a  hole  there  and  Bohlin 
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repeatedly  asked  him  to  fill  it  ""because  one  of  the  foundations 
cracked  from  sliding  the  dirt  to  the  "bottom".  Bohlin  further 
testified  that  the  material  excavated  from  the  hole  was  used  "by 
Nelson  on  North  Highland  Avenue,  partly  on  the  street  and 
partjy  on  Nelson's  own  lots;  that  after  many  requests,  Nelson 
partially  filled  the  hole  in  April,  19S6,  and  that  he,  Bohlin, 
paid  $57.50  to  another  party  for  completing  the  job.   It 
appears  from  Bohlin' s  testimony  that  the  dirt  used  by  Nelson 
to  partially  fill  the  hole  was  taken  from  Lot  1615;  and  at 
the  time  Nelson  paid  his  insurance  bill,  he  claimed  he  was 
entitled  to  ;fj>25  for  moving  the  dirt  and  was  paid  $25  to  settle 
an  argument  about  it. 

Nelson  testified  that  the  walls  of  the  cellar  excava- 
tions had  caved  in  and  that  he  dug  the  hole  to  have  a  place  to 
put  the  dirt  from  the  caved-in  cellars.  He  advances  no  reason 
why  he  would  dig  a  hole,  such  as  the  evidence  shows,  and  haul 
the  dirt  away,  merely  to  have  a  place  in  which  to  put  the  dirt 
from  the  adjacent  caved-in  cellars;  or  why  the  dirt  from  the 
caved-in  cellars  could  not  have  been  hauled  away  as  easily 
and  cheaply  as  he  could  dig  such  a  hole,  haul  the  dirt  away 
and  then  refill  the  hole  with  the  cellar  dirt.  He  does  not 
dany  that  the  material  excavated  from  the  hole  was  used  by  him. 
It  is  difficult  to  understand  why  such  a  course  would  be  pur- 
sued unless  it  was  wholly  for  his  own  benefit.   He  does  not 
claim  that  the  contract  for  the  removal  of  the  cellar  dirt 
contemplated  the  digging  of  any  hole,  or  that  the  hole  was 
dug  with  Bohlin' s  knowledge  or  consent.  Under  such  circumstances 
it  was  his  duty  to  refill  it.   The  material  from  the  caved-in 
cellar  walls  was  not  sufficient  for  that  purpose,  and  apparently, 
the  easiest  place  to  procure  the  dirt  was  from  Bohlin' s  adjoin- 
ing lot.   If  he  took  the  dirt  from  Lot  1615  for  the  purpose 
of  filling  the  hole,  he  is  not  entitled  to  recover  for  doing 
it.   The  jury  evidently  took  the  view  that  he  removed  dirt 
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from  Lot  1615  for  the  purpose  of  filling  the  hole,  and  we  are 
inclined  to  think  that  the  evidence  warranted  that  conclusion. 

Appellant  urges  that  the  verdict  of  the  Jury  is  against 
the  manifest  weight  of  the  evidence.   The  testimony  is  con- 
flicting in  almost  every  material  particular,  "but  when  all  of 
the  attending  circumstances,  as  shown  "by  the  record,  are 
considered,  the  evidence  is  amply  sufficient  to  sustain  the 
verdict,  and  we  would  not  "be  justified  in  reversing  the  judgment 
"because  of  appellant's  contention. 

He  further  claims  that  the  Court  erred  in  giving 
appellee's  first,  second  and  third  instructions.   The  firit 
told  the  jury  that,  if  they  "believe  from  the  evidence,  ¥elson 
accepted  $275  in  full  settlement  of  the  account  between  him 
and  appellee  for  all  labor  performed  "by  him  then  they  should 
find  the  issues  for  appellee.   There  is  no  error  in  this 
instruction. 

The  second  instruction  advised  the  jury  that  ap- 
pellant cannot  recover  from  appellee  for  excavating  gravel 
on  the  premises  in  question  and  using  the  same  for  his  own 
use,  unless  there  was  an  express  agreement  between  the 
parties  to  that  effect,  and  if  the  jury  "believe  from  the 
evidence  that  appellant  made  excavations  and  took  out  gravel 
for  his  own.  use,  without  the  consent  of  appellee,  they  should 
disallow  any  claim  made  "by  appellant  for  filling  and  grading 
the  premises,  if  they  believe  such  filling  and  grading  was 
caused  by  the  act  of  appellant  without  appellee's  consent. 
While  this  instruction  is  somewhat  inartistioally  drawn,  we 
see  no  serious  objection  to  it.  Appellant  had  no  right  to 
remove  gravel  from  appellee's  lot  for  his  own  use  unless 
he  had  permission;  and  if  he  performed  labor  in  restoring 
the  property  to  the  condition  it  was  in  originally  he 
cannot  recover  for  his  services. 

The  third  instruction  relates  to  the  credibility 
of  the  witnesses  and  the  weight  of  their  testimony.   Appellant 
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insists  that  it  is  erroneous  in  not  referring  to  the  number  of 

witnesses.   The  reasons  advanced,  for  this  objection  have  no 

application  to  this  instruction.   It  does  not  undertake  to 

define  the  term  "preponderance  of  the  evidence"  but  merely 

instructs  the  jurfci  as  to  the  weight  and  credit  they  should 

give  to  the  witnesses  testifying*   Similar  instructions 
were  held  proper  in  Pressed  Steel  Oar  Co.  v.  Herath  110 

111.  App.  596,  and  City  of  LaSalle  v.  Kostka  190  111.  130. 

Finding  no  substantial  error  in  the  record,  the 

judgment  is laf firmed. 

Judgment  affirmed. 


'    •  - 

- 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this day  oi 

_in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  oi  the  Appellate  Court 

(53761— 3M— 7-27)  .     . 
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AT  A  TERM  OF  THE  APPELLA 
1/ 


Begun  and  held  atf  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  ofir  Lord  one  thousand  nine  hundred  and /twQ^fby- eight, 
within  and  fo)r  the  Second  District  of  the  State  of  Illinois: 


Present--The  Honl  NOjRMAN  L.  JONES,  Presiding  Justice 
Hon.VFRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  CLerk. 
FLOYD  S.  CLARK,  Sheriff. 


50I.A.  66  3 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 


OCT  15 


the  opinion  of  the  Court  was  filed  in  the 


Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7910  11 

/{ugh  V,  Hughes,  Defendant  in  Error,  ) 

: 
v.  )      Error  to  the 

Circuit  Court  of 
Walter  M.  Pratt,  Nellie  E.  Pratt,    )         Boone  County. 
Harvey  Malison,  Albert  E.  Loop, 
First  National  Bank  of  Mendota, 
Illinois,  First  National  Bank  of 
Earlville,  Illinois,  and.  Willis  A. 
Martin,        Plaintiff  in  Error, 

Jones  P.J. 

Hugh  W.  Hughes  filed  his  bill  to  the  April  Term,  1924, 
against  Walter  M.  Pratt,  Nellie  E.  Pratt,  Harvey  Madison  and 
Albert  E'.  Loop,  to  foreclose  a  trust  deed  on  215  acres  of  land 
in  Boone  County.   The  trust  deed  was  given  to  secure  an  in- 
debtedness of  the  Pratts  to  Hughes  in  the  sum  of  $29,200.   On 
May  2,  1924,  the  Pratts  entered  their  appearance  but  did  not 
then  answer  the  bill,  and  were  defaulted.  A  decree  was  ordered 
but  was  not  presented  until  September  2,  1924,  when  it  was 
ordered  to  be  filed  "as  of  May  2,  1924."   On  June  28,  1924, 
the  Pratts  filed  an  answer  to  the  bill,  without  having  the 
default  against  them  set  aside  or  obtaining  leave  to  answer. 
However,  the  decree  which  was  entered  in  September  recites 
that  the  cause  came  on  to  be  heard  upon  the  bill  of  complaint, 
and  upon  the  answer  of  the  Pratts. 

On  May  2,  1924,  the  day  the  default  was  entered,  the 
trust  deeds  and  notes  were  introduced  in  evidence.   Oral  testi- 
mony was  heard  and  all  evidence  was  duly  certified  by  the 
chancellor.   The  right  of  redemption  from  foreclosure  of  the 
trust  deed  was  controlled  by  the  statute  of  July  1,  1917,  relat- 
ing to  redemptions.   The  decree  found  that  there  was  #31,078.12 
due  upon  the  notes  and  directed  that  upon  failure  to  redeem, 
a  sale  be  made  fifteen  months  from  the  date  of  the  certificate 
of  indebtedness  issued  by  the  master.   On  April  27,  1925,  a 
stipulation  was  entered  into  between  Hughes  and  the  Pratts 
extending  the  time  in  which  the  Pratts  might  redeam,  until 
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June  28,  1925.   On  October  8,  1925,  the  original  lb  ill  of 
complaint  was  amended  making  the  First  National  Bank  of  LTendota, 
the  First  National  Bank  of  Earlville,  and  Willis  A.  Martin  par- 
ties defendant.   The  First  National  Bank  of  Earlville  and 
Martin  were  defaulted.   The  First  National  Bank  of  Mendota 
answered,  and  on  March  4,  1926,  filed  its  cross  bill  to  fore- 
close a  junior  mortgage  held  by  it  for  $2,000  on  the  premises 
in  question. 

On  February  13,  1926,  the  decree  for  foreclosure 
was  vacated  and  set  aside  on  motion  of  the  First  National  Bank 
of  Mendota.   On  March  20,  1926,  the  latter  order  was  also 
vacated  and  set  a"s>ue.  Leave  was  given  the  original  complainant 
to  amend  the  decree  by  adding  to  the  description  of  the  land  its 
proper  township  and  range  numbers  which  had  been  omitted. 

On  April  15,  1926,  the  certificate  of  indebtedness, 
issued  by  the  master,  was  amended  by  adding  the  omitted  township 
and  range  numbers.  Endorsed  on  the  order  allowing  suoh  amend- 
ment appears  the  written  approval  of  the  attorney  for  the  Pratts, 
On  the  same  day,  April  15,  1926,  a  decree  foreclosure  under 
the  bank's  cross  bill  was  rendered.   This  decree  contains  the 
following: 

"And  now  again  on  this  same  day,  this  cause 
coming  on  to  be  heard  upon  the  bill  of  complaint 
of  said  Hugh  W«  Hughes  and  upon  the  cross  bill 
of  the  said  cross  complainant,  First  National 
Bank  of  Mendota,  Illinois,  and  the  answers 
of  the  said  cross  defendants  Hugh  W.  Hughes, 
.Walter  M.  and  Nellie  E.  Pratt." 

The  decree  on  the  cross  bill  finds  that  .the  premises 
are  scant  security  for  the  indebtedness  due  Hughes  and  the 
First  National  Bank  of  Mendota  and  continues  the  receivership 
ordered  by  the  original  decree.   It  orders  that  the  cross 
defendants  Walter  M.  Pratt,  Nellie  E.  Pratt,  First  National 
Bank  of  Earlville,  Illinois,  Willis  A.  Martin  as  trustee, 
Harvey  Madison,  Albert  S.  Loop  or  some  of  them  pay  to  the  cross 
complainant  the  sum  of  $2,255.33,  within  thirty  days  there- 
after, with  lawful  interest  and  the  costs,  and  also  to  pay 
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Hugh  W.  Hughes  the  sum  of  $31,178.12  due  him  on  May  2,  1924, 
as  fixed  and  determined  "by  the  decree  of  that  date,  and  to 
pay  him  suoh  other  sums  as  may  be  due  and  owing  under  said 
decree  of  May  2,  19  24.   The  decree  further  orders  that  in  de- 
fault of  said  payment  being  made  as  aforesaid,  the  mortgaged 
premises  be  sold  according  to  the  decree  entered  on  May  2,  1924 
and  according  to  the  law  of  1921.   It  further  orders  that  the 
defendants  to  the  original  bill,  as  amended,  and  all  persons 
claiming  under  them  or  any  of  them,  since  the  commencement  of 
the  suit  be  forever  barred  and  foreclosed  from  all  equity  of 
redemption  in  and  to  the  mortgaged  premises,  if  the  same  are 
not  redeemed  within  twelve  months  from  the  date  of  sale;  and 
that  if  the  mortgaged  premises  are  so  redeemed,  the  purchaser 
at  such  sale  shall  convey  the  same  to  the  party  so  redeeming. 
The  decree  concludes  with  the  recital,  "This  decree 
is  to  be  talcen  as  and  is  supplementary  to  the  decree  entered 
in  this  cause  on  Hay  2,  1924."  By  the  decree  the  master  was 
directed  to  report  to  the  court  immediately  at  the  expiration 
of  the  period  of  redemption,  whether  or  not  redemption  had  been 
made,  and  the  cause  was  continued  for  that  purpose.   On  June  8, 

1926,  the  master  made  sale  of  the  real  estate  to  Hughes  for 
$33,159.90,  being  the  amount  due  him  at  that  time.   On  £une  27, 

1927,  the  master  reported  that  no  redemption  from  the  sale 

had  talcen  place,  and  a  decree  was  entered  that  the  deed  from  the 
master  to  Hughes  should  be  a  valid  and  binding  conveyance  and 
barring  all  the  rights  of  the  defendants. 

This  cause  comes  here  on  a  writ  of  error  prosecuted 
by  Walter  M.  Pratt  and  Nellie  E.  Pratt.   They  filed  a  motion 
for  a  rule  on  all  the  other  parties  except  Hughes  to  join  in 
error  or  be  severed  forthwith.   The  First  National  Bank  of 
Mendota,  Illinois,  obtained  leave  to  join  in  error  and  a 
severance  as  to  all  other  cross  defendants,  except  Hughes, 
was  allowed. 
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It  is  claimed  by  plaintiff  in  error  that  the  evidence 
upon  which  the  decree  of  April  15,  1926,  was  rendered  is  not 
preserved  "by  a  certificate  of  evidence  or  by  findings  of  fact 
contained  in  the  decree.   There  appears  in  the  record  a  certificate 
of  evidence  signed  by  the  presiding  judge,  filed  with  the  Olvrk 
of  the  Court  on  May  2,  1924.   In  the  additional  record  supplied 
by  defendant  in  error  is  a  certificate  of  evidence  signed  by 
the  presiding  judge  and  filed  on  April  15,  1926,  each  of  which 
purports  to  contain  all  the  evidence  produced  upon  the  respective 
hearings,  and  they  severally  embraee  the  notes,  mortgage  and 
trust  deed  in  controversy.  We  think  the  record  in  this  regard 
is  sufficient  to  sustain  the  decree. 

In  the  decree  of  April  15,  1926,  the  court  used  the 
word  "southeast"  instead  of  the  word  "southwest"  in  the  descrip- 
tion of  one  tract  of  land,  but  at  all  other  places  in  the  de- 
cree in  describing  the  same  tract,  the  word  "southwest"  is  cor- 
rectly used,  and  it  is  -apparent  that  the  use  of  the  word 
"southeast"  was  merely  a  clerical  error  and  no  injury  resulted 
to  plaintiifs  in  error  therefrom. 

The  chief  insistence  of  plaintiffs  in  error  is 
that  they  should  have  been  allowed  twelve  months  after  April 
15,  1926  for  redemption  from  the  Hughes  trust  deed.   They 
contend  that  the  decree  entered  on  :><lay  2,  1924,  was  vacated 
and  that  the  period  of  redemption  began  with  the  sale  under 
the  decree  upon  the  cross  bill.   It  is  true  that  an  order 
was  entered  setting  aside  the  original  decree,  but  that  order 
was  itself  set  aside,  and  the  decree  of  April  15,  1926,  ex- 
pressly recites  that  it  is  supplemental  to  the  decree  of  May  2, 

1924.   The  Pratts  made  no  objection  to  any  of  the  proceedings, 
but  to  the  contrary,  gave  their"  written  approval  to  the  amendment 
bttt^tofthe  certificate  of  indebtedness  on  April  15,  1926. 

The  decree  of  May  2,  1924,  was  not  a  nullity  as  to  the 

Pratts  and  is  binding  upon  them.   (Gutter,  et  al  .V.  Jones  52.  111. 

84;  Alsup  v.  Stewart  194  id,  595;  Taylor  v.  Adams  115  id.  570; 
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Rodman  v.  Quick  211  id.  546.)   But  that  decree  was  not  "binding 
on  the  subsequent  mortgagees  or  a  subsequent  grantee,  who 
had  not  been  made  parties.   Such  parties  had  a  right  to  redeem. 
Their  equity  of  redemption  was  not  out  off  "by  the  decree  of 
May  2,  1924.   Their  right  to  redeem  was  the  same  as  though 
that  decree  had  not  "been  rendered.   (Alsup  v.  Stewart,  supra; 
Becker,  et  al  v.  Fink  206  111.  App.  213;  Rodman  v.  Quick,  supra; 
O'Dell  v.  Levy  307  111.  277.) 

The  time  allowed  the  Pratts  "by  law  for  redemption 
under  the  decree  of  Majr  2,  1924,  and  the  further  time  for 
redemption  granted  by  the  stipulation  of  the  parties,  had 
both  long  expired  before  the  decree  of  April  15,  1926,  was 
entered.  Under  the  statute  governing  the  mortgage  to  the 
bank,  the  Pratts  had  a  period  of  twelve  months  from  the 
time  of  sale  thereunder  in  which  to  redeem.   This  period 
was  allowed  by  the  terms  of  the  decree,  which  also  gave 
them  not  only  thirty  days  in  which  to  pay  Hughes'  indebtedness 
under  the  original  decree  entered  May  2,  1924,   The  Pratts 
are  in  no  position  to  complain  of  either  of  the  decrees  enter- 
ed in  this  cause.  By  the  decree  of  April  15,  1926,  the 
First  National  Bank  of  Mendota  had  twelve  months  in  which  to 
redeem  from  the  Hughes'  trust  deed.   The  decree  was  entered 
on  their  cross  bill,  and  it  nowhere  appears  from  their  cross 
bill,  or  otherwise,  that  they  desired  to  redeem  the  premises 
from  the  lien  of  the  Hughes  trust  deed.  No  objection  was 
made  by  the  First  National  Bank  of  Mendota  or  the  Pratts 
to  the  entering  of  the  decree  of  April  15,  1926.   The  premises 
were  sold  for  $33,  159.90,  and  the  decree  found  they  were 
scant  security  for  the  indebtedness.   The  record  shows  many 
irregularities,  but  we  are  of  the  opinion  that  none  of  plain- 
tiffs in  error  were  prejudicially  affected  hereby.  Equity  looks 
to  the  substance  rather  than  to  .the  form.  We  are  of  the  opinion 
that  the  decree  of  the  circuit  court  should  be  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS, 

second  disteict  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this — daJ  ° 

___^ \v  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 
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A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  atf  Ottawa,  on-  Tuesday,  the  second  Jay  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the/Second  District  of  the  State  of  Illinois'. 
Present--The  Hon .  ^NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRA'NKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clirk. 
FLOYD  S.  CLARK,  Shen/iff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


a  7  17 


NATHA7T  H,  73ISS,  Appellee, 

v. 
7TATHAII  SOLOMOH,  Appellant, 


Appeal  from  the  Cir- 
cuit Court  of 

Peoria  County. 


Jones  P.J. 

Ha  than  E«  Weiss,  appellee,  instituted  suit  for 
$1733.50  against  the  appellant  Ifathan  Solomon  and  recovered 
a  judgment  for  |9S5*   The  declaration  consists  of  the  common 
counts.   An  affidavit  of  claim,  filed  therewith,  stated 
that  $500  of  the  demand  was  for  money  loaned  and  that  the 
"balance  was  due  for  legal  services  and  interest.   Solomon 
pleaded  the  general  issue  and  a  discharge  in  "bankruptcy. 
His  pleas  were  accompanied  with  an  affidavit  of  defense 
setting  up  his  discharge  in  "bankruptcy,  and  that  an  allow- 
ance had  been  made  in  that  proceeding  on  plaintiff's  claim 
for  fees. 

It  is  conceded  that  when  the  petition  in  bankruptcy 
was  filed,  Solomon  owed  Weiss  £900  for  legal  services  and  for 
money  loaned.  Weiss  testified  that  prior  to  the  filing  of 
such  petition,  Solomon  promised  to  pay  this  indebtedness;  that 
it  was  further  agreed  that  Weiss  should  file  his  claim  in 
bankruptcy  and  whatever  dividends  were  received  should  be 
applied  on  the  indebtedness;  that  Solomon  requ.  estsd  7eiss 
to  act  as  his  attorney  in  the  bankruptcy  matter  and  agreed 
to  pay  Zeiss  s^500  for  such  services;  and  that  several  times 
thereafter  Solomon  renewed  his  promise  to  pay. 

Solomon  testified  that  he  never  agreed  to  pay 
Weiss  an  attorney  fee  of  )500  in  the  bankruptcy  aatt:r  and 
that  at  no  time  did  he  agree  to  jay  the  amount  which  he 
owed  V/eiss  prior  to  the  filing  of  the  petition. 

Ho  urges  that  a  confidential  relationship  existed 
between  him  and  V/eiss  and  that  the  burden  rests  upon  Weiss  to 
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show  that  he  had  fully  informed  Solomon  of  his  rights  in  the 
premises  and  that  the  aggeement  was  fair  and  equitable.   It 
is  not  claimed  in  SolomAn's  pleadings,  or  in  his  affidavit  of 
defense,  or  even  in  his  testimony,  that  Weiss  had  acquired 
any  advantage  by  reason  of  any  fiduciary  relationship.  Fo 
such  issue  was  presented  to  the  trial  court.   Such  a  defense 
cannot  be  first  raised  in  a  court  of  review.   The  mere  fact 
that  there  is  evidence  in  the  record  which  is  capable  of 
sustaining  a  tenable  theory  of  a  party,  is  no  ground  for  a 
reversal  of  a  judgment,  unless  it  can  be  seen  that  the 
point  sought  to  be  made  here  was  in  fact  litigated  in  the 
trial  court.   (Stevens  v.  Partridge  109  111.  App.  436.) 

A   discharge  in  bankruptcy  will  not  afford  a 
defense  to  a  debtor  if  he  thereafter  promised  to  pay  the 
indebtedness  on  which  suit  is  brought.   (Marshall  v.  "'racy 
74  111.  379;  Stern  v.  Smith  A  Company  225  id.  430.)  A 
discharge  is  not  a  debt  paid,  as  the  moral  obligation  re- 
mains and  is  held  by  all  the  authorities  to  be  a  sufficient 
consideration  for  a  new  promise.   The  debt  is  due  in  con- 
science though  discharged  in  law.   This  moral  oblication, 
uniting  with  a  subsequent  promise  by  the  bankrupt,  to 
pay  the  debt,  gives  a  right  of  action.   The  only  effect  of 
a  discharge  in  bankruptcy  is  to  suspend  the  right  of  action 
against  the  bankrupt  in  person.   It  does  not  annul  the 
original  debt  of  the  debtor.   (Stern  v.  Smith  8»   Company 
supra. )   There  is  nothing  unfair  or  improper  in  a  bank- 
rupt promising  to  pay  suoh  an  indebtedness  as  the  record 
shows  in  this  case,  especially  so  as  he  requested  Weiss  to 
represent  him  in  the  bankruptcy  matter. 

Solomon  also  testified  that  nothing  was  said  between 
him  and  Weiss  about  handling  the  Weiss  claim  any  differently 
from  any  other  claim;  that  he  never  promised  at  the  time  the 
petition  was  filed,  or  thereafter,  to  pay  Weiss,  but  told 
him  he  would  not  "assume  any  responsibility  prr>r  to  the  bank- 
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ruptoy".   On  the  other  hand,  Weiss  testified  that  Sol  tout 
told  him  that  if  collection  was  attempted,  he  would  deny  he 
ever  promised  to  pay.  Solomon  did  not  deny  this  testimony. 
It  is  apparent  that  he  fully  ]aiew  his  rights  and  it  is  incon- 
sistent for  him  to  say  that  he  made  no  promise  to  pay,  and  then 
claim  he  was  not  advised  as  to  his  rights  concerning  his  promise 
to  pay.   He  is  in  no  position  to  contend  that  '.Zeiss  should  have 
advised  him  as  to  his  rights.   It  is  apparent  from  the  record 
that  he  knew  them.   Zeiss  was  under  no  obligation  to  give 
Solo  ion  information  which  the  latter  already  possessed. 

'.Zeiss  and  Solomon  were  the  only  witnesses  who  testi- 
fied.  It  is  urged  by  Solomon  that  plaintiff,  therefore,  failed 
to  make  out  his  case  by  a  preponderance  of  the  evidence,  A 
preponderance  of  the  evidence  does  not  necessariljr  depend  upon 
the  number  of  witnesses.   One  witness  cay  affirm  a  fact  and 
another  deny  it,  and  yet  the  weight  of  evidence  may  be  clearly 
on  one  side.   Pacts  may  exist  which  will  -barn  the  scale  on  one 
side,  —  interest,  motive,  prejudice,  or  manner  of  testifying. 
These,  or  other  kindred  things,  are  to  be  considered  in 
determining  which  of  two  witnesses  in  the  case  is  entitled 
to  greater  credit.   (Boylston  v.  Bain  90  111.  283. ) 

Solomon  admits  that  he  owed  Veiss  '900  at  the 
time  the  bankruptcy  proceeding  was  instituted.  Re  employed 
Weiss  as  his  attorney  in  that  matter.  He  testified  that 
Weiss  agreed  to  represent  him  for  a-fee  of  :;)125.  7/ehther 
an  attorney  would  be  willing  to  wipe  out  a  debt  of  $9$0  due 
him  in  order  to  receive  a  promise  of  a  fee  of  *125  for  ser- 
vices to  be  performed,  was  a  circumstance  to  be  considered 
by  the  jury  in  testing  the  credibility  of  the  witnesses. 

Solomon  testified  that  when  the  bankruptcy  proceeding 
was  instituted,  he  paid  '.'Zeiss  )50  in  cash  to  apply  on  his  fee 
in  that  matter.  He  produced  no  receipt.   In  the  schedules 
filed  in  the  bankruptcy  proceeding,  signed  and  sworn  to  by 
him,  it  is  stated  that  no  amount  had  been  paid  to  counsel 
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for  services  rendered  or  to  be  rendered.  He  also  testified 
that  the  schedules  were  not  filled  out  when  he  svore  to  them, 
hut  admitted  on  c  oss  examination  that  the  word  "none"  was 
then  on  the  schedule  as  his  answer  to  the  .interrogatory  relat- 
ing to  his  payment  of  attorney's  fees.   He  testified  that  he 
signed  and  swore  to  the  schedules  in  the  office  of  '"reiss. 
The  verification  appears  to  have  been  made  before  Mary  ICeil, 
a  notary  public.   V/eiss  testified,  and  it  is  not  disputed, 
that  she  was  a  stenographer  in  tiie  o Jf ice  of  an  insurance 
company  and  was  never  employed  in  his  office;  that  Solomon 
signed  and  swore  to  the  schedules  before  Hiss  ICeil  in  the 
office  of  the  insurance  company. 

Solomon  denied  that  he  ever  heard  of  the  item  of 
$500  charged  against  him  as  an  attorney's  fee  in  the  bankruptcy 
proceeding  until  the  morning  of  his  testimony.  But  he  admitted 
on  cross  examination  that  when  the  bill  of  particulars  w*s 
filed  some  months  before  the  trial,  he  knew  of  that  claim. 
>'e  are  of  the  opinion  that  the  jurj?"  was  fully  warranted  in 
finding  the  verdict  they  did. 

Complaint  is  iiade  that  the  9th  instruction  given  on 
behalf  of  Heiss  omitted  any  reference  to  the  relsticn  of 
attorney  and  client.   Ho  issue  based  on  that  relation  was 
set  up  in  Solomon's  affidavit  of  defense  or  presented  to  the 
trial  court.  Ho  evidence  was  introduced  tending  to  raise 
bueh  an  issue  and  there  was  no  occasion  to  embody  it  in  the 
instruction.   The  case  was  not  tried  upon  any  such  theory  and 
it  is  too  late  now  to  advance  it.   (Hafner  v.  Herron  165  111. 
242;  Stevens  v.  Partridge  109  111.  App.  436.)   The  jury  was 
amply  and  correctly  instructed. 

During  the  argument  to  the  jury,  objections  were 
sustained  to  same  remarks  made  by  counsel  for  V'eiss.   It  is 
claimed  they  7/ere  so  prejudicial  as  to  require  a  reversal  of 
the  judgment.   The  verdict  seems  to  us  to  be  just  and  the  size 
of  it  indicates  that  the  jury  did  not  act  from  prejudice  or 
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passion.   We  cannot  say  that  the  effect  of  the  argument  was 
so  prejudicial  as  to  require  a  reversal.   (Aetitus  v.  Spring 
Valley  Goal  Co.  246  111.  3B.) 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this daJ  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerlc  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  /A  TERM  OF  £HE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 

i 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justi/e. 

JUSTUS  L.  JOHNSON,  Clerk/     ,o  ,,j>  y 

FLOYD  S.  CLARK,  Sheri: 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk/     £_,   \j   y 

FLOYD  S.  CLARK,  Sheri: 
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Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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May  Term,    1928. 


^  ROBERT  PEACOCK 

APPELLEE . 

f  S 

THE   FOX  VALLEY  COACH 
LINE,    A   CORPORATION. 
APPELLANT. 


APPEAL  FROM   THE   CIRCUIT 
COURT   OF  MCHENRY  COUNTY. 


JETT,  J. 

This  suit  was  instituted. lay  Robert  Peacock, 
appellee,  in  the  Circuit  Court  of  Md-Ienry  County,  against  the 
Fox  Valley  Coach  Line,  a  corporation,  appellant,  to  recover 
damages  for  personal  injuries  to  hi.aself,  and  injuries  to  his 
horse  and  carriage,  occasioned  by  the  alleged  negligence  of  the 
appellant. 

The  declaration  consists  of  two  counts.   The 
first  charges  general  negligence.   The  second  charges  that  the 
appellant  drove  its  said  motor  bus  at  a  greater  rate  of  speed 
thin  was  reasonable  and  proper  having  regard  for  the  traffic 
an  I  the  use  of  the  way. 

To  the  declaration  the  appellant  pleaded  the  general 
issue.   A  jury  trial  was  had  with  a  verdict  in  favor  of  appellee 
and  assessing  his  damages  at  the  sum  of  Three  Thousand  Dollars. 
Appellant  filed  a  motion  for  a  new  trial  and  the  cuurt  ordered 
appellee  to  remit  :1500.00.  Appellee  entered  a  remittitur  of 
)1500.00  and  thereupon  the  motion  for  a  new  trial  was  over-ruled. 
Appellant  made  a  motion  in  arrest  of  judgment  which  was  denied 
and  .iudgment  was  rendered  against  appellant  and  in  favor  of 
appellee  for  the  sum  of  |1500.00,  and  this  appeal  followed. 

We  have  examined  the  record  and  without  expressing 
any  opinion  as  to  the  merits  of  the  case,  the  jv.dgment  is 
reversed  and  the  cause  remanded  ,f or  the  reason  that  the  Appellee 
failed  to  file  a  brief  and  argument,  as  required  by  the  rules 
of  this  court.  , 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the   seal  ot 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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S.    C.    COLLINS, 

DEFENDANT    Iff  ERROR 

vs. 

CHICAGO,    BURLINGTON  & 
QJJINCY  RAILROAD   COIEPANY, 
A   CORPORATION 

PLAI'iTIFF    IN  ERROR 


x.genia  10. 


WRIT    OF  ERROR   TO    THE   CIRCUIT 
COURT    OF  PEORIA    COUNTY. 


JETT,  J. 

This  proceeding  was  instituted  by  S.  C.  Collins, 
defendant  in  error,  in  the  circuit  court  of  Peoria  County,  against 
the  Chicago,  Burlington  and  Guincy  Railroad  Company,  a  corporation 
plaintiff  in  error,  to  recover  the  value  of  a  truck  owned  by  the 

defendant  in  error. 

The  declaration  consists  of  two  counts;  the  first 
being  a  general  negligence  count,  and  the  second  count  is  one 
based  on  the  alleged  failure  of  the  plaintiff  in  error  to  give  the 

statutory  signals. 

To  the  declaration,  the  defendant  in  error  pleaded 
the  general  issue.  A  jury  trial  was  had  which  resulted  in  a 
verdict  and  judgment  in  favor  of  the  defendant  in  error,  for 
the  sum  of  13500,   The  plaintiff  in  error  sued  out  this  writ  with 
a  view  of  reversing  the  judgment.   No  complaint  is  made  as  to  the 
giving  of  instructions,  or  to  the  amount  of  the  verdict.   The 
reasons  assigned  for  a  reversal  are  (1),  that  the  court  should 
have  directed  a  verdict  in  favor  of  the  plaintiff  in  error,  and 
(E)  that  the  court  should  have  granted  a  new  trial  because  the 
verdict  is  against  the  manifest  weight  of  the  evidence. 

The  evidence  shows  thet  S.  C.  Collins,  defendant 
in  error,  on  September  30,  19*6,  was  engaged  in  the  business 
of  hauling  coal  in  and  about  the  City  of  Peoria.  On  the  day 
in  auestion  Frank  Nichols,  one  of  the  employees  of  the  ddfendant 
in  error,  was  driving  an  empty  two-and-one-half  toneRepublic 
truck  in  a  westerly  direction  in  the  Hamlet  of  Pottstown,  in 
the  County  of  Peoria,  near  the  place  where  the  railroad  tracks 
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of  the  plaintiff  in  error  and  the  public  highway  intersect.  At  this 
point  the  tracks  of  the  palintiff  in  error  and  the  tracks  of  the 
Chicago  ft  Forthwe stern  Railway  Company  run  parallel  about  ninety 
feet  apart.   At  the  intersection  of  the  public  highway  and  the 
tracks  of  the  plaintiff  in  error,  the  latter  had  placed  a  "box  car, 
v.rhich  at  this  tine  was  being  temporarily  used  as  a  telegraph 
station.   This  structure  was  about  nine  feet  wide,  nine  feet  high 
and  something  like  twenty  feet  in  lengthy  and  was  standing  about 
ten  or  fifteen  feet  from  the  tracks  of  plaintiff  in  error,  and 
close  to  the  pviblic  highway.   At  a -point  about  265  feet  west  of 
the  intersection  the  tracks  of  plaintiff  in  error  make  a  decided 
curve  to  the  north  around  a  hill.  Defendant  in  error  contends 
that  along  the  right  of  way  and  on  the  hill  itself  there  were 
weeds  growing  which  out  off  the  view  of  the  tracks  to  the  west 
from  the  driver  Nichols  who  was  approaching  the  intersection  in 
question  from  the  north  along  the  public  highway. 

On  the  day  in  question  Nichols  was  driving  from 
I'eoria  to  lottstown  for  a  load  of  coal.  He.  testified  that  after 
he  turned  south  to  cross  the  above  mentioned  tracks,  lie  first  s 
stopped  before  crossing  the  6-hioago  &   northwestern  tracks.  He 
then  irove  down  a  slight  grade  towards  the  tracks  and  crossing 
of  plaintiff  in  error,  a  distance  of  approximately  90  feet,  during 
which  time  he  looked  for  approaching  trains  on  the  Chicago, 
Burlington  and  Quincy  Railroad  tracks  and  finally  brought  his 
truck  to  a  complete  stop  8  short  distance  from  the  tracks  of 
plaintiff  in  error.   He  further  testified  that  while  the  truck 
was  standing  still  he  looked  again  s  for  approaching  tains;  that 
on  the  west  his  vision  of  the  tracks  was  obstructed  by  the  weeds, 
hill  and  box-car;  that  having  neither  seen  nor  heard  any  train 
approaching  while  standing,  he  put  the  truck  in  giar  and  started 
to  cross  the  tracks  of  the  plaintiff  in  error.   Immediately  upon 
driving  upon  the  tracks  he  heard  two  r.hort  blasts* of  a  locomotive 
to  his  right,  then  occurred  the  collision.   He  says  he  knew  nothing 
more  until  he  regained  consciousness  in  the  hospital  in  Jeoria. 
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The  evidence  shows  that  the  engine  struck  the  truck  about  the 
middle  as  it  straddled  the  tracks  and  pushed  it  ahead  on  tne 
co   catcher  for  a  distance  of  over  250  feet.   None  of  the  fitnesses 
produced  by  the  defendant  in  error  heard  any  warning  of  any  kind 
except  the  distress  whistle  consisting  of  several  short  consecu- 
tive blasts  which  were  given  only  immediately  prior  to  the  impact 
and  collision.   The  evidence  shows  that  this  train  arrived  at  this 
crossing  about  fifteen  or  twenty  minutes  late. 

It  is  the  contention  of  the  plaintiff  in  error  that 
the  driver  of  the  truck  was  not  in  the  exercise  of  due  care  for 
his  own  safety  and  the  safety  of  the  truck,  and  that  the  proper 
signals  were  gi¥*n  an  approaching  the  crossing. 

It  is  also  insisted  that  the  evidence  fails  tc  dis- 
close any  negligence  on  the  part  of  the  plaintiff  in  error  in  the 
operation  of  its  train.   It  will  be  observed  that  this  action 
arose  out  of  a  highway  crossing  accident* 

Potts town,  where  the  collision  took  place  is  about 
six  miles  west  of  Peoria,  and  is  not  an  incorporated  city  or 
village,  and  the  rules  of  law  as  to  what  is  sufficient  warning 
under  such  conditions,  have  been  laid  down  and  established  by  the 
statute  of  this  state,  for  many  years,  and  reads  as  follows: — 
"Every  railroad  corporation  shall  cause  a  bell  of  at  least  thirty 
pounds  weight,  or  steam  whistle  to  be  placed  and  kept  on  each 
locomotive  engine,  and  shall  cause  same  to  be  rung  or  whistled  by 
the  engineer  or  fireman,  at  least  eight  rods  from  the  place  where 
the  railroad  crosses  or  intersects  any  public  highway,  and  shall 
be  kept  ringing  or  whistling  until  such  highway  is  reached." 
The  engine  which  struck  the  truck  of  the  defendant  in  error  was 
equipped  with  automatic  bell,  weighing  around  135  or  140  pounds, 
and  also  with  the  usual  steam  whistle.   The  equipment  of  the 
engine  complied  with  the  statutory  regulations,  and  if  the  signals 
were  properly  given  as  re  uired  by  statute,  the  plaintiff  in  error 
is  freed  from  negligence  so  far  as  signals  are  concerned. 

The  record  discloses  that  fifteen  witnesses  testified 
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upon  the  question  of  signals,  in  the  tral  below;  four  for  the 
defendant  in  e  ror  and  eleven  for  he  plaintiff  in  error.   The 
witnesses  who  testified  on  the  part  of  the  defendant  in  error 
were  Selmin,  Salz^nstein,  Getz  and  Nichols.   Selmin  was  a  passenger 
on  the  train,  and  on  examination  in  chief  testified  "I  was  not 
paying  strict  attention  at  all  up  to  the  time  of  the  accident.   I 
heard  a  distress  whistle  and  then  a  hang.   I  do  not  think  I  heard 
any  hell  for  a  distance  of  a  mile  "before  that  crossing.  By  hearing 
is  good."   On  cross  examination  he  said  "Four  of  us  had  been 
playing  cards  and  had  just  gotten  through.   I  had  not  been  paying 
any  particular  attention  to  signals.  The  train  might  have  whistled. 
I  did  not  hear  it  and  I  did  not  hear  any  bell.   I  ara  not  prepared 
to  say  the  bell  was  not  ringing,  bedause  I  do  not  know." 

Salzenstein,  who  also  was  on  the  train  testified, 
"The  window  where  I  was  sitting  was  open  four  or  six  inches.   My 
hearing  is  good.   I  heard  no  whistle  blow  or  bell  ringing  for  a 
distance  of  a  mile  west  of  the  crossing.   I  do  not  remember  at  the 
UM  that  there  was  whistle  blown,  or  bell  rung.   There  was  nothing 
to  revent  my  hearing  it  if  it  had  been  blown."   On  cross  exam- 
ination he  said:-  "I  say  I  did  not  hear  the  whistle  blown.   Same 
thing  applies  to  the  bell.   I  have  traveled  a  good  many  thousand 
miles  on  rails.   I  do  not  say  that  I  always  hear  the  whistle." 

G-etz,  who  was  not  a  passenger  on  the  train,  was 
standing  in  his  vard  southeast  of  the  c  ossinp-  where  the  acldent 
happened  and  about  500  feet  distance  therefrom.   Tie  testified; - 
"My  attention  was  first  directed  by  the  distress  whistle  of  the 
'Q.1  engine.   I  heard  the  crash  of  the  collision.   The  distress 
whistle  was  immediately  before  the  crash.   I  did  not  hear  any 
whistle  but  I  think  the  bell  was  ringing.   The  bell  was  ringing 
at  the  time  of  the  distress  whistle." 

Nichols,  the  truck  driver,  testified:-  "I  heard  no 
whistle  or  bell  rung  before  they  hit  me.   I  saw  no  train  at  any 
time  before  they  hit  me."   It  appears  that  Nichols  was  injured 
in  the  accident  and  was  taken  to  the  I'ethodist  Hospital  in  :fed>ria. 
On  the  17th  of  February,  1927,  he  settled  his  claim  with  the 
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railroad  company  and  received  •$200.00,  and  at  that  time  hs  made 
a  statement  in  writing  as  to  how  the  accident  happened.  Me 
made  this  statement,  "I  looked?  west  for  a  train  just  as  I  was 
driving  over  the  C«  &  U.  W.  bracks,  and  did  not  look  any  more  for 
a  train  until  I  stopped  my  truck  directly  behind  the  car  "body,  and 
'of  course  the  oar  body  shut  off  my  view,  so  I  could  nob  see  the 
train."  He  made  this  further  statement,  "I  cannot  say  positively 
whether  or  not  any  other  whistle  was  sounded  for  this  crossing, 
there  may  have  been  and  I  didn't  notice  them.   I  cannot  say  posi- 
tively whether  or  not  the  hell  on  the  engine  was  ringing." 

It  "ill  he  seen  that  the  testimony  on  the  part 
of  the  defendant  in  error,  as  to  the  giving  of  signals,  was 
merely  negative.   The  record  discloses  that  the  ten  v^itnosses 
testifying  on  the  part  of  plaintiff  in  error,  to  the  sounding  of 
the  whistle;  five  of  them  are  company  employees.   The  other  five 
have  no  interest  in  this  proceeding,  and  with  the  exception  of 
the  witness,  Mrs.  Smith,  who  lives  along  the  track,  were  passengers 
on  the  train. 

She  record  shows  that  five  witnesses,  unconnected 
with  the  plaintiff  in  error  testified  that  they  heard  the  giving 
of  the  various  signals,  which  the  trainmen  swear  were  given. 
In  Morgan  vs.  New  York  Central  Railroad  Company,  32V  Illinois, 
339-343,  the  court  among  other  things  said:-  "Testimony  negative 
in  its  character  does  not  tend  to  raise  an  issue  of  fact,  as  to 
whether  a  whistle  was  blown  or  not,  when  the  evidence  that  the 
whistle  was  sounded  is  positive."   The  evidence  of  the  four 
witnesses  of  the  defendant  in  error,  who  failed  to  hear  the 
whistle  and  bell,  does  not,  in  the  words  of  the  decision  above 
given,  "tend  to  raise  an  issue  of  fact  as  to  whether  the  whistle 
was  blown  or  not."  We  ars  of  the  opinion  therefore,  that  the 
weight  of  the  evidence  bearing  on  the  question  of  signals,  shows 
that  the  signals  were  given  to  notify  persons  on  the  bigliway,  of 
the  approach  of  the  train,  and  that  as  soon  as  defendant  in  error' 
truck  was  seen,  special  warning  was  made  for  the  particular  ben- 
efit of  the  driver. 
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The  notice  he  received  from  the  giving  of  the  signals 
tpprised  him  of  the  approach  of  the  train,  and  it  was  his  duty 
to  wait  for  it  to  pass,  and  this  is  true  without  regard  to  the 
curve  of  the  railroad  or  speed  of  the  train.   It  is  presumed 
that  if  the  signals  were  given,  as  provided  "by  statute,  that  they 
were  heard  by  the  driver  of  the  defendant  in  error,  and  it  was 
his  duty  to  heed  them;  if  he  failed  to  take  notice  of  the  signals, 

he  was  guilty  of  contributory  negligence,  and  cannot  recover. 

\_ ... —        - .___^~— . ' - „_-— ^ 

In  view  of  the  state  of  the  record,  we  are  of  the 

opinion  that  the  judgment  of  the  circuit  court  of  Peoria  County 

should  "be  reversed  and  the  cause  remanded,  which  is  accordingly 

done. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ol 

said  Appellate  Court,  at  Ottawa,  this -day  of 

_^_____ in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


Qi^  k£ 


ATI  A  TERM  OF 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  "Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Just: 
JUSTUS  L.  JOHNSON,  Clerk/ 
FLOYD  S.  CLARK,  Sheriffi 


/ 25  0I.A.  664 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


79£3 


MAGGIE  FEY  OFF,    et  al., 
Appellees 

~vs- 


expositiojt  COASTER,    IUC.f   et  al,    ( 
Appellants.  ) 


JETT,    J. 


Agenda  19 


ap:  sal  from  the  circuit 
court  of  peoria  coufty. 


Appellees,  Maggie  Fey  Off,  Charles  D.  Off,  Walter  Off, 
Clifford  Off  and  Clarence  Off,  individually  and  as  trustees,  etc.; 
Harry  J.  Sohmoeger  and  George  B.  Rookwood,  filed  a  bill  in  the  Circuit 
Court  of  Peoria  County,  setting  forth  that  one  Charles  J.  Off  died 
testate  some  years  prfcAu  thereto,  leaving  seventeen  acres  of  land 
specifically  desctrbed  in  said  bill,  which  was  devised  to  appellee 
Maggie  Fey  off,  widow  of  said  testator,  for  her  lifetime,  with  re- 
mainder to  appellees  Charles  D.  Off,  Walter  Off,  Clifford  Off  and 
Clarence  Off,  all  of  whom  were  made  trustees  of  said  real  estate; 
that  appellee  Schmoeger  was  the  owner  of  some  2-g-  acres,  and  appellee 
Rookwood  was  the  owner  of  a  small  tract  of  land,  all  located  near 
and  adjoining  a  tract  of  land  "in  excess  of  eighty  acres"  owned  by 
appellant,  the  Greater  Peoria  Exposition;  that  appellant  Greater 
feoria  Exposition,  on  August  1,  19E6,  leased  to  appellants  John  A. 
Miller  and  Scott  C.  Diller  a  certain  part  of  said  premises,  rectangu- 
lar in  form,  extending  approximately  650  feet  north  and  south  and 
300  feet  east  and  west,  adjoining  on  the  west  said  above-mentioned 
Off  property,  and  fronting  south  on  Reservoir  Boulevard,  which  ex- 
tends east  and  west;  that  said  leasing  was  for  the  purpose  of  conduc- 
ting an  amusement  park  on  said  premises;  that,  before  said  park  was 
opened,  Miller  and  Diller  organized  two  corporations,  one  known  as 
the  Exposition  Coaster,  Inc.,  and  the  other  as  the  Exposition 
Amusement  Shelter. 

Said  bill  further  alleges  that,  thereafter,  there  was 
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erected  on  said  premises  a  device  known  as  a  roller  coaster,  with 
carriages  with  a  seating  capacity  of  ten  or  twelve  persons,  drawn 
"by  machinery  to  the  highest  point  on  said  device,  from  which  point 
they  travel  "by  their  own  momentiM  up  and  down  over  said  track, 
traveling  about  1,200  feet  in  the  space  of  about  one  minute,  etc. 
That  there  was  also  constructed  a  device  consisting  of  a  metal 
floor  about  75  feet  square,  upon  which  are  operated  some  thirty 
electric-driven  motors;  that  said  motors,  when  in  operation,  bump 
into  and  collide  with  each  other;  that  another  device,  known  as 
topsy-turvy  house,  was  erected*  with  floors  built  at  an  angle, 
etc,  etc.;  that  there  was  also  operated  on  said  premises  a  large 
dance  hall,  permitting. several  hundred  couples  to  dance  at  the 
same  time,  an  orchestra  furnishing  the  music  therefor. 

The  bill  also  alleges  "that  said  amusement  park  and  all 
of  said  devices  are  no*'  in  operation  and  have  been  so  for  several 
weeks;  that  part  of  the  ti  le  said  amusement  park  is  open  to  the 
public  all  day  long,  as  well  as  in  the  evenings,  that  the  park 
is  operated  every  evening  until  midnight;"  that  said  amusement 
park  is  a  quarter  of  a  mile  from  the  city  limits  of  Peoria, 
and  is  reached  by  an  electric  street-car  line  from  said  city  to 
an  entrance  on  Reservoir  Boulevard;  that  access  is  also  had  to 
said  park  by  automobiles  from  Knoxville  avenue,  which  runs  north 
and  south  along  the  west  wide  of  the  Off  and  Schmeeger  properties. 

The  bill  further  alleges  that  the  Off  property  is  land- 
scaped, and  that  the  said  seventeen  acres  of  land  is  worth 
$17,000;  that  the  residence  of  appellee  Maggie  Fey  Off  is  worth 
$30,000  and  the  residence  of  Clarence  Off  is  worth  $15, 000;  that 
the  Maggie  Fey  Off  residence  is  300  feet  and  tbhe  Clarence  Off 
residence  is  250  feet  from  said  amusement  park,  and  that  both 
overlook  said  park  and  devices.   It  is  further  alleged  that  the 
Schmoeger  property  is  worth  ?15,000  and  the  Rookwood  property 
is  worth  ^20,000,  and  that  said  Schmoeger  and  Rookwood  properties 
are  500  feet  distant  from  said  park. 

Said  bill  further  alleges  "that  all  the  noises  and  con- 
fusions of  said  devices,  as  well  as  the  musie  from  the  orchestra, 
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can  be  plainly  heard  by  all  of  the  occupants  of  the  several 
residences  above  desc/Ucbed  during  the  daytime  and  until  the  park 
is  closed  and  that  said  noises  interfere  with  ordinary  conversa- 
tions in  said  residences  and  interfere  with  the  health  and   j 
happiness  of  the  occupants  and  constitute  an  unreasonable  nuisance 
to  the  occupants  of  said  residences."   That  the  operation  of  said 
amusement  park  constituted  a  nuisance,  and  that  its  operation1 
should  he  enjoined. 

Answers  were  filed  to  said  bill,  setting  forth  among 
other  things  that  on  March  26,  1912,  the  said  Charles  J.  Off  and 
appellee  IvJaggie  Fey  Off,  by  warranty  deed  conveyed  the  above-  | 
mentioned  premises  on  which  said  park  is  located,  with  other  lands, 
to  the  National  Implement  and  Vehicle  Show,  a  corporation,  of 
Peoria;  that  the  purpose  for  which  said  corporation  was  organized 
was  for  the  establishment,  owning  and  operating  for  pleasure  and 
profit,  of  fairs,  shows  and  expositions  of  every  kind,  at  Peoria, 
Illinois,  and  elsewhere.   Said  answer  also  alleges  that,  prior  to 
obtaining  title  to  said  premises  by  the  said  Charles  J.  Off, 
seventy  acres  of  said  premises  were,  by  the  Peoria  Agricultural 
and  Trotting  Society,  used  for  the  purpose  of  developing  the 
speed  of  horses  and  other  animals,  and  for  holding  race  meetings, 
etc. 

Without  going  further  into  the  answer,  it,  by  specific 
allegations  sets  forth  that  the  premises  in  question  had  been 
used  for  the  operation  of  fairs,  the  training  of  horses  and  ex- 
hibiting of  live  stock,  etc.,  and  that  the  said  Charles  J.  Off 
was  cognizant  of  that  fact  and  was  prominent  and  took  an  active 
part  himself  in  connection  therewith.   Said  answer  specifically 
denies  that  said  amusement  park,  as  operated  is  a  nmisance,  or 
that  it  would  be  offensive  or  disquieting  to  the  ordinary  person. 

The  cause  was  referred  to  the  master  to  take  the  evidence 
and  to  report  the  same,  together  with  his  conclusions  of  law  and 
fact  thereon.   The  master  found  sin  favor  of  appellees,  and  that 
an  injunction  should  be  granted.   The  court  approved  the  report 
of  the  master,  and  entered  a  decree  enjoining  the  operation  of 
said  amusement  park,  as  it  ws,s  then  being  operated.   To  reverse 
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said  decree,  this  appeal  is  prosecuted. 

It  is  first  contended  that  the  evidence  wholly  fails  to 
support  said  decree.   In  this  connection,  appellants  insist  that 
the  operation  of  said  amusement  park  as  disclosed  by  the  evidence 
is  not  a  nuisance  per  se,  and  that  the  evidence  with  reference  to 
whether  or  not  it  is  a  nuisance  in  fact  is,  to  say  the  least, 
sharply  conflicting;  that,  that  "being  the  state  of  the  record,  the 
court  should  not  have  granted  an  injunction  until  there  had  "been 
a  finding  by  jury  that  said  park  as  operated  was  a  nuisance. 

In  discussing  when  and  under  what  circumstances  courts 
of  equity  will  grant  injunctions  to  restrain  a  nuisance,  the 
Supreme  Court  in  City  of  Pana  v.  'Taxied  Coal  Co. ,  260  111.,  Ill 
at  page  122,  says: 

"Courts  of  equity  have  power  to  give  relief,  whether 
against  public  or  private  nuisances,  "by  compelling  their  abatement 
or  restraining  the  continuance  of  their  existence.   This  juris- 
diction was  not  an  original  one  and  is  of  comparatively  recent 
origin.   The  general  rule  is  that  it  is  exercised  sparingly, 
with  caution,  and  only  in  extreme  cases, — at  least  until  after 
the  right  and  the  question  of  the  nuisance  have  first  "been  settled 
at  law.   (29  Cyc.  1219,  and  cases  cited.)  'To  "be  entitled  to  an 
injunction  against  a  nuisance  the  plaintiff  must  present  a  case 
of  pressing  necessity  and  of  injury  for  which  there  is  no  ade- 
quate legal  remedy.'   (2  Joyce  on  Injunctions,  sec.  1044;  2 
Beach  on  Injunctions,  sec.  1044.)   'In  all  cases  of  this  sort, 
courts  of  equity  will  grant  an  injunction  to  restrain  a  public 
nuisance  only  in  cases  where  the  fact  is  clearly  nade  out  upon 
determinate  and  satisfactory  evidence,  for  if  the  evidence  be 
conflicting  and  the  injury  to  the  public  doubtful,  that,  alone, 
will  constitute  a  ground  for  withholding  this  extraordinary  in- 
terposition. *  *  *  The  same  doctrine  is  equally  applicable  to 
oases  of  private  nuisance.'   (2  Story's  Eq.  Jur.--13th  ed. — 
sec.  924a;  and  see  to  the  same  effect,  2  Joyce  on  Injunctions, 
sees.  1064,  1065;  2  Wood  on  Ihiisances,--3d  ed.--sec.  786;  1 
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High  on  Injunctions, — 3d  el. — seo,  740.)   The  equitable  doctrines 
applicable  to  public  nuisances  are  essentially  the  same  as  those 
that  apply  to  private  nuisances.   *  *  * 

"If  there  is  a  substantial  dispute  as  to  the  fact  or  law 
and  the  cuestion  is  in  doubt,  a  trial  at  law  will  be  required  before 
equity  will  intervene.   (1  Pomeroy's  Sq^.  Rem.  sec.  542;  see,  also, 
Gould  on  Waters, — 3d  ed. — sec.  507.)   When,  however,  the  existence 
of  a  nuisanoe  has  been  established  at  law,  a  court  of  en.uity  will 
grant  an  injunction  as  a  m&tter  of  course.   (2  Joyce  on  Injunctions, 
sec.  1064;  2  Beach  on  Injunctions,  sec.  1064;  1  High  on  Injunctions, -- 
3d  ed. — sec.  741.)   ''There  the  faets  are  easy  of  ascertainment  and 
the  rights  resulting  therefrom  free  from  difficulty,  equity  will  grant 
relief  either  at  the  suit  of  the  public  or  of  the  citizen. T   (Grean 
v,  Oakes,  17  111.  249.)   'A  court  of  equity  will,  under  some  cir- 
cumstances, grant  an  injunction  to  restrain  the  erection  of  a 
nuisance,  but  with  great  caution*   This  is  always  so  where  there 
is  a  remedy  at  law,  until  the  right  has  been  established  b:/  a  verdict; 
and  a  oourt  will  always  act  with  reluctance  in  abating  a  nuisance, 
and  seldom,  if  ever,  until  it  has  been  regularly  found  to  be  such 
by  a  jury.1   (Punning  v.  Pity  of  Aurora,  40  111.  481;  see  to  the 
same  effect,  Town  of  Lake  View  v.  Letz,  44  111.  81;  Thornton  v. 
Roll,  118  id.  350;  Heteon  v.  Milligan,  151  id.  462.)  Wherever  the 
legal  right  is  clearly  established  and  the  unreasonable  and  unlawful 
use  of  property  to  the  injury  of  others  is  cleMrly  proved,  it  is 
not  necessary  that  the  question  should  be  first  determined  in  a  suit 
at  law.   ( Wente  v.  Commonwealth  Fuel  Co.  232  111.  526;  Oehler  v. 
Levy,  234  id.  595.)   *  *  *  The  general  rule  formerly  strictly 
enforced  was,  that  a  court  of  equity  would  not  interfere  to  restrain 
a  nuisanoe  unless  the  right  so  to  do  was  first  established  in  a 
court  of  law;  but  this  rule  has  been  somewhat  relaxed  in  modern 
times,  and  when  the  case  is  clear,  so  as  to  be  free  from  substantial 


doubt  as  to  the  right  to  relief,  or  it  is  evident  m   that  a 
nuisanoe  p_er  se  exists,  equitable  relief  may  be  granted  without 
first  resorting  to  an  action  at  law.   (Village  of  Dwight  v.  Hayes, 
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150  111.  273;  1  High  on  Injunctions, — 31  ed. — sec.  748;  2  Joyce  on 
Injunctions,  sec.  1064;  29.  Cyc.  1230.)" 

In  Sutton  v.  Findlay  Cemetery  Assn.  ,  270  111.  11,  thd 
Supreme  Court  at  page  19  says: 

nIn  IfcCuteheon  v.  Blanton,  59  Miss.  116,  it  was  said 
every  doubt  should  be  solved  against  the  restraint  of  a  proprietor 
in  the  use  of  his  own  property  for  a  purpose  seemingly  lawful  and 
oonductte  both  to  individual  gain  and  the  general  welfare.  Relief 
by  injunction  is  so  severe  in  its  consequences  that  it  is  not  to  be 
granted  in  such  a  case  except  when  the  right  to  it  is  clearly  and 
conclusively  made  out.   To  interfere  with  one's  right  to  use  his  own 
land  for  the  production  of  what  he  pleases,  in  a  case  of  doubt,  would 
be  a  flagrant  abuse  of  power.   It  is  not  enough  to  show  a  probablj? 
or  contingent  injury,  but  it  must  be  shown  to  be  inevitable  and 
undoubted." 

Eighteen  witnesses,  including  the  appellees,  testified 
in  their  behalf.   Seventeen  of  these  witnesses  testified  in  effect 
that  the  noise  from  the  roller  doaster  and  the  other  mechanical  amuse- 
ment devices,  the  noise  from  the  dance  hall,  the  operation  of  the 
automobiles  going  to  ?.nd  from  said  park,  were  such  that  it  disturbed 
the  peace  and  quiet  of  residents  on  the  above-mentioned  premises; 
that  they  could  not  carry  on  an  ordinary  conversation,  and  that  it 
was  hard  for  them  to  go  to  sleep  until  after  said  amusement  park 
closed. 

On  the  other  hand,  certain  of  the  officers  of  appellant 
Greater  Peoria  "Exposition,  and  other  of  the  appellants,  with  certain 
other  witnesses,  business  and  professional  men,  some  thirty  in  all, 
testified  that  they  had  made  tests  at  times  when  said  amusement  park 
was  in  full  operation,  at  different  points,  including  places  near  the 
respective  residences  of  appellees,  and  found  that  they  could  carry  on 
the  ordinary  conversation  without  any  difficulty;  that  the  noise  from 
the  roller  coaster,  which  is  complained  of  most  seriously,  was  not  of 
a  character  to  disturb  conversations  or  to  be  discuieting  to  the  ordin- 
ary person. 
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George  F.  Fey,  a  "brother  of  Maggie  Fey  Off,  testified  on 
behalf  of  appellees:   nI  visit  my  sister  quite  often — once  or  twice  a 
week — "both  in  the  daytime  and  at  night.   I  am  familiar  -.vith  the  amuse- 
ment park  that  adjoins  the  Off  property  immediately  on  the  east.   I 
have  "been  on  the  Off  property  when  I  heard  sounds  emanating  from  the 
amusement  park.   There  is  a  great  deal  of  laughter  going  on  when  they 
are  on  the  roller  coaster  and  the  coaster  itself  makes  an  awful  noise 
like  the  starting  and  stopping  of  railroad  trains.   It  might  be  com- 
pared to  an  elevated  railroad.   The  shooting  gallery  makes  some  noise. 
The  dodgem  makes  a  law  rumbling  noise  only  when  in  operation.   I  heard 
the  orchestra.   The  noise  is  only  when  they  are  in  operation.   I  have 
slept  on  the  north  side  of  the  house,  in  other  words,  the  front  rooms. 
We  seldom  go  to  sleep  until  the  amusement  is  stopped.   The  noise  never 
bothered  me  in  ray  conversation  with  my  sister  in  the  house,  or  was  it 
interfered  with  by  reason  of  the  noise  emanating  from  the  park.  Well, 
as  I  say,  it  never  bothered  me.  You  could  hear  it,  but  it  never  both- 
ered me.   Trifles  like  that  don't  bother  me." 

L.  A.  Miller  and  Maggie  Miller,  husband  and  wife,  testified 
that  they  lived  next  door  to  appellee  Sehmoeger,  and  that  they 
were  not  disturbed  by  the  noises  from  the  park.  Mrs.  Miller  testi- 
fied:  "When  the  wind  is  right  in  the  northeast,  we  can  hear  noises 
coming  from  the  amusement  park.   We  go  to  bed  from  9  until  11.   I 
never  heard  enough  n  oige  tQ  pay  any  attention  to  it.  j   never  heard 
the  noise  in  the  house.   It  never  keeps  me  awake."  L.  A.  Miller  tes- 
tified:  "When  the  wind  i3  right,  the  noise  I  hear  on  the  roller 
coaster  is  comparable  with  the  noise  I  hear  from  an  automobile  on 
the  :<hoxville  road  as  it  goes  by  my  house,  some  50  feet  from  the 
road." 

Said  bill  does  not  allege,  nor  does  the  testimony  disclose 
any  damage  to  the  market  or  rental  value  of  the  premises  in  question, 
owned 'by  appellees.   Appellee  Charles  Off  resides  three  miles  and 
Walter  Off  resides  two  miles  from  said  park,  while  Clifford  Off  re- 
sides in  the  city  of  Chicago.   So  far  as  these  three  complainants  are 
concerned,  the  proof  falls  to  show  that  their  rights  have  in  any  way 
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been  invaded. 

One  of  the  grounds  urged  by  appellees  as  to  why  the 
decree  of  the  circuit  court  should  be  affirmed  is  that  the  territory 
in  which  the  land  owned  toy  the  complainants  is  located,  is  a  resi- 
dential territory.   Numerous  photographs  were  admitted  in  evidence, 
with  proof  of  their  accuracy,  which  disclose  that  this  territory  is 
not  a  closely  built  up  territory,  and  that  there  are  but  few  resideirs  es 
in  that  vicinity,  other  than  those  owned  by  appellees,  and  that  the 
territory  beyond  is  open  country.   There  is  no  merit  in  this  contention 

Counsel  for  appellees  cite  and  rely  on  Phelps,  et  al,  v. 
V/inch,  e_b  al,  309  111.  158.   In  that  case  the  Supreme  Court  reversed 
the  decree  of  the  trial  court  dismissing  a  bill  brought  to  restrain 
the  operation  of  a  dance  hall,  etc.,  at  a  summer  resort.  -At  page 
161  the  court  said: 

"There  was  some  conflict  in  the  testimony  of  the  respec- 
tive parties,  but  we  think  it  clearly  preponderates  in  favor  of  com- 
plainant and  funs'-  ^sutified  the  master's  finding  of  the  facts.   The 
master,  after  describing  the  use  made  of  the  pavilion  and  its  proxim- 
ity to  complainant's  premises,  found  as  facts  that  the  rolling  of 
balls  on  the  box  ball  alleys,  the  music  which  was  suited  to  danced>f 
of  the  present  period,  laughter,  applause,  making  announcement, 
shuffling  of  feet,  and  noise  and  confusion  when  the  dance  breaks  up,rt 
etc.,  "can  be  distinctly  heard  in  complainants'  houses,  *  *  *  and 
that  the  noises  interfere  with  the  ordinary  conversations  in  com- 
plainants' houses  and  dist££b  them  in  their  use,  prevent  rest  and 
sleep,  and  make  their  homes  much  less  desirable." 

The  facts  set  forth  in  that  case,  we  think,  are  sub- 
stantially different  from  the  facts  disclosed  by  this  record.   In 
the  Phelps  case,  the  place  where  the  dance  hall  was  conducted  was 
primarily  a  summer  resort,  occupied  by  cottagers.   The  court  there 
held  tint  the  clear  preponderance  of  the  evidence  supported  the  alle- 
gations of  the  bill.   We  are  not  able  to  say  that  the  clear  pre- 
ponderance of  the  evidence  here  supports  the  allegations  of  appellees. 
That  being  the  state  of  the  record,  it  will  not  be  necessary  for  us 
to  discuss  the  other  uestipns  raised.   /'e  are  not  holding  that  the 
"'■■- ■  — ■ '  :  •■" — *y-  —4  ri-  p  ..nroifmnB m ■!;.  -Jig  r-v  ■  4  a — tp  4  g  -n-ot  a-  nuisance  »-^ 
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operation  of  sail  aauseraent  park  is  or  is  not  a  nuisance.   We  are  not 
passing  on  the  weight  of  the  evidence,  further  than  to  say  that  it 
is  not  of  that  conclusive  character  which  would  warrant  a  coxirt 
of  equity  in  granting  relief  "by  injunction,  "before  it  has  been  deter- 
mined in  an  action  at  law  that  the  maiter  complained  of  is  in  fact 
a  Nuisance. 

The  decree  is  therefore  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  said  hill. 


Re-sersed  and  remanded,  with  directions. 


■  to 


STATE  OF  ILLINOIS, 

}-ss. 
second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ol 

said  Appellate  Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


-N- 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


//    '  /I 

Begun  and  held  At  Ottaw^a., fon   Tuesday,    the  second   dafy   of   October,     in 

/  r  y 

the  year  of:  our  Lord  one  thousand  nine  hundred  and— twenty- eight , 
within  and  "for  the  Second  District  of  the  State  of  Illinois: 
Present—The  Hon .NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clark.      2  5  0  I.A.  6  6  4  ^ 

FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

o-    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


general  No.  7940 


Agenda  Ho.  II 


In  The 
APPELLATE  COURT  OF  ILLHOIS, 

Second  District. 
OCTOBER  S:  S  ,   ..  D.    1928 


THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Defendant  in  Error, 


-vs- 
EDITH  ORTELL, 


Error  to  the 
Rock  Island  County 
County  Court 


Plaintiff  in  Error. 


]  IOB  hy  B0G-G3,  J. 


An  information  consisting  of  two  counts  was  filed  "by  the 
state's  attorney  in  the  county  court  of  Boek  Island  County  a,  .: .  inst 

plaintiff  In  error.   The  first  count  charged  unlawful  possession 
of  intoxicating  liquor,   i th  intent  to.  use  the  same  in  violation 
of  the  proiiioition  act,  etc.   The  second  c  -unt  charged  the  un- 
lawful sale  of  intoxicating  liquor.   A  plea  of  not  guilty  was 
entered  by  pla.ntii'f  in  error,  ana  a  trial  was  ha;  .    .the  _  on- 
elusion  of  the  trial,  the  second  count  of  the  information  was 
nolled  by  the  state's  attorney,  arc.  a  verdict  was  returned  finding 
plaintiff  in  error  guilty,  on  which  veraict  the  court  rendered 
judgment.   'laintiff  in  error  was  fined  1,000.00  and  costs  of 
suit,  and  an  order  was  entered  that  she  Stand  comaitted  until 
said  fine-  and  costs  were  >aid.   To  reverse  said  ju&gn  nt,  tnis 
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writ  of  error  is  ^roseeut  i  . 

Plaintiff  in  error  lived  with  aer  husband  in  an  apart- 
ment located  on  Second  Avenue  in  the  city  of  Rock  Island.   On 
December  3rd,  1926,  the  sheriff  and  certain  police  officers, 
clothed  with  a  search  warrant,  entered  salt  apartiei.it,   here 
tney  found  and  took  possession  of  a  considerable  quantity  of  in- 
toxicating liquors.   i-laintiff  in  error  was  at  home  at  the  ti  e 
said  raid  was  aade  and  said  liquors  were  found.   Certain  of  said 
officers  testified  that  plaintiff  in  arr  r  stated;   "I         t 
(said  liquors)  for  ;ay  ov;n  use.   I  have  drank  since  I    .as  a  little 
girl,  and  expect  to  drink  as  long  as  I  live." 

Plaintiff  in  error  testified  that  a  Kr«  Timmons,  a  Hr» 
Baum,  a  Mr.  Stewart  ana  a  hi*.  Smith  occupied  rooms  in  said  apart* 
raent;  tnat  on  December  3rd,  lt>26,  she,  plaintiff  in  error,     a 
sitting  in  the  living  room,  se'wing.   KT*  Stewart,  one  of  the 
roomers,  came  into  the  kitchen  from  the  baejc  door  and  said  to  me 
that  he  was  going  to  leave  a  package  in  the  kitchen,  t.n(L   then 
went  to  his  room."  On  cross  examination,  she  testified:   "I 
didn't  see  Stewart  when  he  asked  le  if  he  could  leave  a  >ackage 
in  the  kitchen.   He  hollered  to  me,  but  I  knew  his  voice." 

Ti  ;mons  testified:   "lfip«  Stewart  occupied  the  room  next 
to  mine.   fir.  Stewart  came  in  a  little  after  five   .  IL  on  the  day 
of  the  raid.   I  .-new  that  Stewart  owned  and  possessed  intoxicating 
liquor  taken  from  the  premises  that  day.   He  vacated  his  r  .  om  that 
day  and  I  have  not  seen  him  since." 

Ihe  foregoing  is  substantially  the  evidence  tone, 
plaintiff  in  error's  connection  with  ..aid  li,_uors.   Plaintiff  in 
error  sought  to  develop  by  cross  examination  that  said  liquors, 
which  v/ere  being  offered  in  evidence  in  this  ease,  were  offered 
on  the  trial  of  her  husband,   hi oh  had  taken  plaice  about  a  week 
prior,  and  that  he  was  convicted  ,,f  the  unlawful  possession  of 
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the  same  liquors,  as  tending  to  show  that  the  wossecsion  of  s; 
11  uors  was  not  in  plaintiff  in  error,  but  in  her  husband. 

If  the  husband  was  tried  and  convicted  on  a  charge  of 
the  unlawful  possession  of  the  sane  liquors,  it  would  see^i  to  £ 
follow  that  the  wife  could  not  be  convicted  therefor,  unli  s  Q 
proof  disclosed  some  joint  "business  relation  with  reference  to 
said  liquors.   In  People  v.  Parole,  22iS  App.  613,  this  court,  in 
discussing  a  similar  -uestion,  at  page  615  says: 

"The  cont^tion  of  defendant  in  error  is  that  she  (plain- 
tl  f  in  error)  is  guilty  as  an  accessory  and  for  the  further 
reason  that  she  was  ^resent  when  the  law  was  violated  and  did 
not  disapprove  or  oppose  such  violation. 

"Grace  Marie  Fault  as  the  wife  of  Joseph  aule  occupied 
this  house;  that  was  ner  home.   She  not  only  had  a  right  to  be 
there  but  it  was  her  duty  to  be  there.   Tier  mere  presence  in 
the  house  was,  alone  and  of  itself,  no  evidence  of  guilt.   lor 
was  the  fact  that  her  husband,  in  her  presence,  soxd  intoxicat- 
ing liquors  sufficient  to  justify  ner  oonviction.   The  husband 
was  the  head  of  the  household  ana  was  supposed  to, dominate  its 
affairs.   Sue  was  not  guilty  of  maintaining  a  nuisti.ee  un_.ess 
she  did  some  affirmative  act  '..hieh  showed  tnat  she  was  one  of 
the  uarties  to  the  act.   She  eviuen.ee  is  not  sufficient  to  s  how 
Bueh  affirmative  act,  is  not  sufficient  to  sustain  a  c  nviction 
as  to  her  ani  the  judgment  will  be  reversed  as  far  as  she  xs 
concerned. " 

The  court  therefore  erred  in  its  rulings  on  the  evidence. 

It  is  ne::t  contended  'ay   plaintiff  in  error  that  the 
court  erred  in  refusing  to  &ive  the  eight  refused  instructions, 
offered  by  jlaintlff  in  error  on  the  trial  of  said  cause,  tout 
no  reasons  were  pointed  out  in  support  of  this  contention.   It 
is  not  the  duty  of  this  court  to  search  the  record  for  reasons 
for  uoldi^g  the  rulings  of  a  trial  court  erroneous.   However, 
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the  fifth  refused  instruction  is  as  follows: 

"The  jury  are  further  instructed  that  if  you  believe  from 
all  of  tii.e  evidence  beyond  a  reasonable  doubt  that  the  defendant 
Edith  Ortell,  did  not  bring  said  intoxicating  liquox  into  her 
place  of  business,  or  into  her  home,  and  uid  not   ossess  Bane 
and  had  no  interest  in  its  ownership,  then  you  cannot  find  the 
defendant,  Sdith  Ortell,  guilty  of  the  possession  of  intoxica.x 
liquor. n 

From  the  investigation  we  nave  ,ace,  we  are  of  the  opinion 
that  this  instruction  should  have  been  given,  as  it  states  a 
correct  principle  of  law,  which  was  not  covered  by  the  given 
instructions. 

For  the  reasons  above  set  forth,  the  judgment  of  the   rial 
court  will  be  reversed,  and  the  cause  will  be  remar  ded. 

Reversed  and  Remanded.* 
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STATE  OF  ILLINOIS, 

second  district  |  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this -**J  of 

_in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT 


U  i 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second -day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois'. 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.     O  C  /^  "T 


FLOYD  S.  CLARK,  Sheriff. 


250I.A.  664 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Ho.  7344 


Agenda  Ho.  14, 


In  The 
.  ■.:]  LATE  COURT  OF  LLLIiJOIS, 
Second  District. 
OCTOBEE  TERM,  A.  D.  1928 


"HE  PEOPLE  OF  TH E  8TAIB  OF  ILLINOIS, ) 
Defendant  in  Error,   ( 

) 
-vs-  ( 

) 

3SK  V/ILLARD,  ( 

Plaintiff   in  Error.       j 


Error  to  the 

UeHenry  County 

County  Court 


I  LOU   by  BOGGS,  J, 


OB  April  23rt . ,  1928,  plaintiff  in  error  wai  ar.  ssted, 
on  an  information  consisting  of  two  counts,  filed  by  the  state's 
attorney  of  lie  Henry  County  on  that  date.   The  first  count  of 
said  information  charged  the  unlawful  possession  of  intoxicating 
liquor,  and  the  second  count  charged  and  unlawful  sale.   To  aaid 
information  plaintiff  in  error  entered  a  plea  of  rot  guilty,  ana, 
a  trial  was  had,  resulting  in  a  ver.  let  of  guilty  on  Both  counts. 
The  motion  for  a  new  trial  being  overruled,  pi:  intiff  in  error 
was  fined  500.00  and  costs,  and  sentenced  to  the  State  Farn  at 
Vandalia  for  six  mouths,  on  each  count,   ith  a  provision  that  he 
stand  committed  until  said  fine  and  costs  were  fully  paid  or 
worked  out  at  the  rate  of  ,1.50  per  day.   Ie  reverse  said  judg- 
ment, this  writ  of  error  is  prosecuted. 

It  is  first  contended  that  the  court  erred  in  refusing 
to  continue  said  cause  for  the  purpose  of  giTi;  .  ]  -  intiff  in  er- 


General  Bo.    T944 


Agenda  Bo.    14, 


In  The 
.     ELLAfEB   COURT  OF   LLLIBOIS, 
Second  District. 
OCTOBEB  TEBM,    A.   D.    19^8 


"HE  PEOPLE   OF  3JHE   STATS   OF    ILLINOIS, 
Defendant    in  J]rror, 

-vs- 

3EI\       I        SM4 

Plaintiff   in  Error. 


Error  to    the 

IIcHenry  Gova  ty 
County   Court 


I]  IOI  hy  30GGS,    J, 


On  April  22rc,  1928,  plaintiff  in  error  v.as  ar.  asted, 
on  an  information  consisting  of  two  counts,  filed  by  the  state's 
attorney  of  IIcHenry  County  on  that  date.   The  first  count  of 
said  information  charged  the  unlawful  possession  of  intoxicating 
liquor,  and  the  second  oount  charged  and  unlawful  sal*.   Co  iaid 
information  plaintiff  in  error  entered  a  plea  of  rot  guilty,  and, 
a  trial  was  had,  resulting  in  a  ver.iot  of  guilty  on  "both  comets. 
The  motion  for  a  new  trial  being  overruled,  plaintiff  in  error 
was  fined  500.00  and  costs,  and  sentenced  to  the  State  Farm  at 
Vandalia  for  six  months,  on  each  count,  l  itfa  a  provision  that  he 
stand  committed  until  said  fine  and  costs  were  fully  paid  or 
worked  out  at  the  rate  of  $1.50  per  day.   To  reverse  said  judg- 
ment, this  writ  of  error  is  prosecuted. 

It  is  first  contended  that  the  court  er_ed  in  refusing 
to  continue  said  cause  for  the  purpose  of  giving  plaintiff  in  er- 
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ror  a  reasonable  time  in  which  to  prepare  for  trial. 

The  record,  uiscloses  the  t  plaintiff  in  error  was  arrest- 
ed on  the  day  said  information  was  filed;  that;  he  was  immediately 
incarcerated  in  .jail  and  did  not  procure  nis  release  on  bond  until 
the  following  day,  about  10:20}  chat,  about  11  o'clock  of  that 
day,  the  judge  of  said  court  and  the  sheriff  of  said  county  both 
phoned  plaintiff  in  error's  counsel,  Mr.  Palmer,  who  resided  at 
Harvard,  some  twelve  miles  distant,  and  advised  kin  that  the  case 
was  set  ior  trial  at  2  o'clock  of  that  day.   At  the  tine  appoint- 
ed, plaintiff  in  error's  attorney  ale  a  motion  for  a  continuance. 
The  court  denied  the  motion,  stating: 

"Ilr.  Palmer,  I  would  grant  a  continuance  if  there  was 
anything  .omplicatea  about  the  case,  if  it  had  more  than  one 
angle,  but  this  case  is  more  simple  than  aost  cases  that  I  have 
tried  in  the  .justice  court.   I  'ill  inform  you  of  the  whole  case 

in  advance.   This  man  sitting  i^ere  in  the  court  room  (referring 
to  the  complaining  witness)  is  going  to  take  the  stand  and  testify^ 
that  he  bought  a  bottle  of  intoxicating  liquor  in  Harvard  and     \ 
paid  the  defendant  $2.QG  for  it.   That  is  all  the  evidence  the 
State  has  to  offer.   Now,  it  does  not  seem  to  me  that  any  lawyer 
needs  much  preparation  on  that  state  of  facts." 

Where  it  appears  from  the  record  that  a  defendant  has  been 
prejudiced  by  the  refusal  of  the  trial  court  to  afford  him  a 
reasons  le  opportunity  to  prepare  for  trial,  his  conviction  will 
be  set  aside.   Certainly  it  was  an  abuse  of  discretion  for  the 
court  to  force  plaintiif  in  error  to  immediate  trial,  under  the 
circumstances  shown  oy  the  record.   Conley  v.  People,  80  111. 
226-228;  Goodhue  v.  People,  94  111.  27-02;  Worth  v.  People,  129 
111.  31,  98-99;  City  of  Chicago  v.  G-eraghty,  189  App.  90-91. 

It  is  next  contended  that  the  conduct  of  the  state's 
attorney  during  the  trial  amounted  to  reversible  error*   At  the 
completion  of  the  evidence,  counsel  for  plaintiif  in  error,  by 
leave  of  court,  withdraw  for  a  few  moments  to  confer  with  his 
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client.      Daring   the   absence   of  plaintiff  in  e^ror   ana  his    coun- 
sel,   the   state's  attorney,    in   the    ^resemee   of   the    jury,    set 
to   some   of   said  liquer,    demonstrating  its   infli    ma      B   chcra:- 
V/hether   or  not   this     onduct  cmiounted  to   reversible   error,    i", 
clearly  unwarranted     nd  was  without   excuse. 

It   is   next   contended   that   the   court   erred   in  sut  ,- 
to  tne   jury  the  following  form  of  verdict,     larked   "Given"; 

"  ,e,    the    jury,    finu    the   defendant  guxlxy  in  manner  attt 
form  as   charged  in  each  and  every  count  of   the   information. 


Fore man 


No  instructions  were  tendered  by  either  the  state's  at- 
torney or  "oy  plaintiff  in  error.   While  the  court,  of  its  own 
lotion,  gave  instructions  to  the  jury  with  reference  to  the  form 
of  verdict  they  should  return  in  the  event  they  found,  plaintiff 
in  error  guilty,  ani,  also  in  the  event  they  found  him  not  guilty 
as  to  one  or  both  of  said  counts,  at  the  sane  tine,  in  view  of  the 
fact  that  the  court  submit tea  a  form  of  verdict  to  be  used,  with 
twelve  lines  thereon,  finding  the  defendant  guilt;  ,   nd  did  not 
submit  a  like  form  to  be  used  oy   tne  jury  finding  hi.  not  guilty 
if  they  so  determiied  from  the  evidence,  the  submission  to  the 
jury  of  said  form  of  verdict  to  be  used  by  them,  constituted  re 
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versibie  error* 

It  is  next-  contended  that  tne  evidence  was  not  suffic- 
ient on  which  to  base  a  Voroict  finding  the  defendant  .guilty  of 
a  sale  and  also  of  the  unlawful  possession  of  intoxicating  li  uor; 
that  while  the  evidence,  if  the  jury  believed  it,  its  s.uffielent 
to  sustain  a  finding  of  guilty  on  the  charge  of  an  unlawful  sale, 
it  was   ot  sufficient  on  which  to  base  a  conviction  of  unlawful 
possession. 

Beyond  question,  if  plaintiJf  in  error  had  "been  tried 
alone  on  tiie  count  charging  unlawful  possession,  said  evidence 
would  have  boen  sufficient  upon  which  te  base  a  verdict  of   liH  . 
It  disclosed  the  possession  of  intoxicating  liquor  with  1  ia    un- 
lawful intent  to  sell  the  saae ,  which  constitutes  an  offense 
under  section  5  of  the  prohibition  act.   She  mere  faet  that  this 
evidence,  if  true,  also  disclosed  an  unlawful  sale,  in  violation 
of  said  act,  would  not  operate  to  make  said  evidence  inadmissible 
on  the  charge  of  unlawful  possession,  it  being  the  tame  transac- 
tion.  Goodhue  v.  People ,  supra,  51;  Herman  v.  feopie ,  131  111. 
§94-602,  603;  Herman  v.  People, 117  111.  195-200;  People  v.  ^ar- 
field,  261  111.  293-298. 

The  question  whether  or  not  the  evidence  supports  a 
certain  count  or  emmts  of  an  indictment  or  information  is  to 
be  determined  as  to  each  particular  count,  without  reference  to 

whether  or  not  tne  same  evidence  supports  any  other  count..   It 
therefore  follows  that  said  assignment  of  error  is  not   oil 
taken. 

It  is  next  contended  that  the  court  baa  o  warrant,  for 
imposing  a  sentence  to  the  State  fenal  farm  at  Vandal  i.., 
also  imposing  a  fine  to  be  worked  out  at  said,  farm  at  the  rate 
of  l.aO  per  day  in  the  event  saiu  line  and  costs  were  not  paid, 
under  the  count  charging  unlawful  possession. 

Section  331  of  the  Illinois  Prohibition  Act  (bee.  54, 
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ohap.  43,  Gahill's  Stat.)  Provides: 

"Any  person  violating  the  provisions  of  any  permit,  or 
who  *****violates  any  ot    the  provisions  of  this  Act,  for  which 
Offense  a  special  penalty  is  riot  prescribed,  shall  be  fined  for 
a  first  offense  not  leys  than  ^leO.OO  nor  more  than  $1,060*00, 
or  be  imprisoned  not  le;-.s  than  sixty  days,  nor  more  than  six 
month 3,"  etc. 

Sections  5  end  28  af  said  Act  provide  what  shall  he  an 
unlawful  possession  of  intoxicating  liouor,  "but  provide  no  penalty 
therefor.   It  would  therefore  follww  that,  on  a  conviction  for 
unlawful  possession,  a  fine  of  ,.1,000.00  may  be  imposed,  or 
imprisonment  of  sixty  days  to  six  months,  out  both  fine  and 
imprisonment  cannot  be  imposed.   re o pie  v.  .[/.art in,  24b  App.  262- 
285;  People  v.  "art in,  $14  111.  110-112.   while  the  bearch  and 
Seizure  Act  provided  for  both  fine  and  imprisonment  for  unlawful 
possession,  it  has  been  held  that  the  Prohibition  Act  repeals,  at 
least  by  implication ,  all  provisions  of  the  former  act  in  con- 
flict therewith.  •■  People  v.  Williams ,  309  111,  432-4^o;  People 
v*  Billerbecic,  3  3  111.  48-52. 

It  is  also ' contended  that  there  is  as  authority  of  law 
for  imposing  a  fine  to  be  worked  out  at  the  Stste  Penal  Farm; 
that  a  sentence  of  this  character  is  only  'warranted  "in  the  county 
where  the  conviction  is  had." 

An  examination  of  sections  1  and  4  of  the  act  in  relation 
to  the  Illinois  State  Farm  (par  £  8  and  251,  chap.  23,  Gahill's 
Stat.),  as  construed  in  People  v.  lavendowski ,  329  111. 
223-233,  discloses  that  this  point  is  not  well  taken,  and  that 
a  judgment  of  this  character  is  warranted  where  the  record  other- 
wise sustains  the  same. 

For  the  reasons  above  set  forxn,  the  judgment  of  the  trial 
court  will  be  reversed  and  the  cause  will  be  remanded. 

.^evnrsed  an*       -ed« 
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STATE  OF  ILLINOIS, 

second  district  '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this— -d&J  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT    A  TERM  OF    THE  APPELLATE    COURT, 


Begun  «t*rtl  held  at  Otta/a,    on    Tuesday 
the  year  of  our  L<6rd   o 
within   and    for/the   S 


^orid    day  pf/'tjctajber ,     in 


d  nine   hundred  ajftd^twentV- eight, 
st/ict  of  -thjr  States  of    Illinois/ 


Present--The    Horf.    NORM^ 

fan.    FRANKLlTfH.    BOGGS ,    Just/. 
?Hon.    THOMAS   M.    JETT,    Justic^ 
JUSTUS   L.    JOHNSON,    Clerk./ 
FLOYD    S.    CLARK,    Sheriff  J 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Ho.    TS&b  Agafida  Ho.    41 

In  The 
A.\  ELLATE  COURT   OF   ILLINOIS 
Second  District 

May  Term,    A.   D. ,    1928. 


ELIZABETH  YUODVIRSIS,  ) 

Defendant-In-Srror,      ) 

vs.  )  Error  to  the  City  Court 

)  of  the   City  of  Kewanee,   Henry 
PETER  ANTONOVICH,                                   )  County,    Illinois 

Plaintiff- in-Error,      ) 


OPINION  by  BOGG-S,    J. 

Defendant  in  error,  hereinafter  called  plaintiff,  instituted 
auction  in  assumpsit  against  plaintiff  in  error,  hereinafter  called  de- 
fendant, in  the  city  court  of  Kewanee,  to  recover  on  an  alleged  loan  of 

$600.00  to  defendant.   The  declaration  consists  of  the  common  counts,  to 

'  1 
which  the  defendant  filed  a  plea  of  the  general  issue  and  notice  of  set 

off.   To  the  notice  of  set  off,  plaintiff  replied  the  statute  of  limita- 
tions. A   trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $600.00.   To  reverse  said  judgment,  this  writ  of  error  is 
prosecuted. 

V/e  would  be  warranted  in  affirming  this  case  for  the  reason 
that  defendant,  in  abstracting  the  transcript  did  not  set  out  said  notice 
of  set  off  or  the  replication  thereto.   We  have,  however,  deemed  it  ad- 
visable to  consider  the  case  on  the  merits. 

It  is  first  contended  that  the  court  erred  in  its  rulings  on 
the  evidence. 

Plaintiff,  a  lady  78  years  of  age,  testified  that  the  defendant 
requested  her  to  loan  him  $600.00;  that  on  April  30,  1924,  they  went  to 
The  First  National  Bank  of  said  city,  where  she  drew  from  her  account 
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$600.00,  and  on  their  return  to  her  home  she  delivered  said  money  to  the 
defendant;  that  she  requested  of  him  a  receipt  or  a  note  of  some  kind  to 
evidence  said  loan  "but  he  did  not  give  it  to  me.  He  said  he  would  pay 
me  hack  Christmas,  and  not  to  worry  about  any  receipt.  He  was  to  pay 
me  $40.00  a  year  for  the  money." 

William  J.  Freeman,  teller  for  said  hank,  testified  that  he 
knew  the  plaintiff  and  defendant,  and  saw  them  at  the  "bank  on  the  day 
in  question;  that  plaintiff  drew  out  $600.00  from  her  account  at  that 
time.  He  was  asked:   "What  did  you  say  to  her  (plaintiff)?"  He  answered: 
"When  I  made  out  the  check,  I  asked  her  in  what  form  she  wanted  it  in, 
and  she  said  that  she  was  going  to  give  it  to  the  man  that  was  with  her." 
Counsel  for  defendant  moved  to  strike  said  answer,  but  the  court  let  it 
stand.   This  witness  further  testified  that  the  defendant  stood  "right 
next  to  her  (plaintiff)  in  front  of  my  window."  While  the  statement  of 
the  plaintiff  was  not  binding  on  the  defendant,  at  the  same  time,  it  was 
a  circumstance  tending  to  corroborate  plaintiff.  As  the  statement  was 
made  in  the  presence  of  the  defendant,  the  court  properly  allowed  the 
answer  to  3tand. 

It  is  also  contended  that  the  court  erred  in  admitting  said 
check  in  evidence.   It  was  a  part  of  the  transaction,  according  to 
plaintiff's  theory,  and  tended  to  corroborate  her,  and,  as  it  was  drawn 
and  cashed  in  the  presence  of  the  defendant,  it  wai  not  error  to  admit 
the  same • 

It  is  also  insisted  that  the  court  erred  in  permitting  plaintiff 
to  testify  that,  on  another  occasion,  she  had  loaned  the  defendant 
$300.00,  and  he  had  only  repaid  $200.00  thereof,  and  that  lie  still  owed, 
her  $100.00  on  the  former  loan.  As  the  declaration  consists  of  the 
common  counts,  it  was  proper  to  admit  said  testimony,  unless  for  the 
reason  that  it  was  not  set  forth  in  the  bill  of  particulars,  that  point 
however,  was  not  made.   Had  it  been  so  raised,  the  trail  court  would 
have  no  doubt  permitted  plaintiff  to  amend  her  said  bill  of  particulars 
so  as  to  include  the  same.   The  only  objection  made  to  said  testimony 
was  that  it  was  immaterial. 
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It  is  next  contended  that  the  court  erred  in  giving  plaintiff's 
ninth  instruction.   This  instruction  advised  the  jury  that  the  defendant 
could  not  avail  himself  of  a  set  off  which  did  not  present  credits  with- 
in five  years  from  the  date  of  the  commencement  of  the  suit.   The  court 
erred -in  giving  this  instruction,  for  the  reason  that  the  defendant  would 
have  "been  entitled  to  credit  for  all  amounts  due  him  from  the  plaintiff, 
accruing  within  five  years  prior  to  the  time  of  the  making  of  the  loan 
in  question.  However,  in  the  state  of  the  record,  we  would  not  be  war- 
ranted in  reversing  the  judgment  on  that  ground. 

This  suit  was  instituted  on  May  24,  1927,  and  was  tried  on  July 
7,  1927.   The  loan  in  question,  according  to  the  testimony  of  plaintiff, 
was  made  on  .April  30,  1924.   If  the  plaintiff  was  entitled  to  recover, 
she  was  entitled  to  recover  for  the  :?600.00  with  interest  from  April  30, 
1924,  to  the  tins  of  the  trial  at  the  rate  of  i?40.00  per  year,  amounting 
to  some  |126.00,  or  a  total  of  principal  and  interest  of  about  $726.00, 
less  whatever  credits  the  defendant  was  entitled  to  under  his  set  off. 

While  the  defendant  testified  to  having  sold  the  plaintiff  cer- 
tain provisions,  etc.,  his  testimony  in  connection  therewith  is  very  in- 
definite.  On  direct  examination,  he  stated: 

"I  delivered  her  a  (plaintiff)  a"bout  four  loads  of  coal.   I 
furnished  her  hay,  three  or  four  tons.   I  also  furnished  her  cabbage, 
meat,  potatoes,  eggs,  ducks.   I  asked  her  when  she  was  going  to  pay  me 
for  my  stuff  and  she  said,  'some  tine'.   I  told  her  she  owed  me  $240. 00, 
over  at  her  home.   The  last  articles  I  delivered  to  her  was  about  two 
years  before  this  last  conversation." 

On  cross  examination,  he  testified: 

"I  sold  cabbage  to  Mrs.  Yuodvirsis  oil  the  19th  day  of  October, 
1918.   I  do  not  know  the  exact  days  I  sold  my  stuff.   I  wrote  that  down 
and  gave  it  to  my  lawyer.   I  sold  Mrs.  Yuodvirsis  milk  for  two  or  three 
years.   I  couldn't  tell  the  exact  months.   I  uned  to  sell  her  a  pint  and 
a  quart  at  a  time.   I  sold  her  tomatoes,  four  or  five  bushels.   I  sold 
her  eggs.   I  sold  her  duck  eggs  and  chicken  eggs."  He  also  testified: 
"Mrs.  Yuodvirsis  never  paid  for  anything  that  I  sold  her.   I  took  three 
tons  of  hay  down  to  her  place.   I  paid  the  farmer  $25.00  a  ton  for  the 
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hay  and  I  charged  her  #5.00  for  hauling  it." 

This,  in  substance,  is  the  testimony  of  the  defendant  with 
reference  to  his  set  off.   There  is  no  proof  whatever  in  the  record  as 
to  the  value  or  the  quantity  of  said  articles,  with  the  exception  of  the 
coal  and  the  hay.   There  is  no  proof  with  reference  to  the  time  of  the 
delivery  of  said  articles,  except  as  stated  in  defendant's  quoted  testi- 
mony. 

Plaintiff  denied  the  purchase  of  any  tomatoes,  chickens  or 
eggs.   She  stated  that  she  "bought  a  "bushel  of  potatoes  and  a  goose,  "but 
paid  for  them,  and  that  she  paid  for  the  milk  she  got  of  defendant.   She 
further  testified  that  defendant  spent  two  or  three  hours  helping  her 
move",  and  moved  a  chicken  house  for  her;  that  she  was  willing  to  pay  him 
for  such  work,  but  that  he  didn't  charge  her  anything.  She  also  testi- 
fied that  she  paid  him  for  the  coal  that  he  had  delivered  to  her. 

We  would  not  be  warranted  in  reversing  said  judgment  for  the 
error  in  giving  said  instruction,  for  the  reason  that,  even  allowing  the 
defendant  credit  for  the  fcoods  he  claimed  to  have  furnished  pla  ntiff , 
so  far  as  any  proof  of  the  value  thereof  was  made,  plaintiff's  claim 
would  not  be  reduced  below  |600.00.   This  too  without  reference  to  the 
^100.00  which  plaintiff  testified  was  due  her  on  a  former  loan. 

Error  is  also  assigned  -on  the  giving  of  plaintiffs  fourth 
and  fifth  instructions.   /hat  we  have  said  with  reference  to  the  ninth 
instruction  also  applies  to  the  fourth  and  fifth  instructions  given 
on  behalf  of  plaintiff. 

Defendant  also  assigns  as  error  the  giving  of  plaintiff's 
third  instruction,  and  that  the  verdict  is  against  the  evidence.  Neither 
of  these  assignments  is  referred  to  in  the  argument  of  counsel.  We   are 
therefore,  not  required  to  pass  on  the  same.   Duggan  v.  Ryan  ,  211  111. 
133-137,  citing  Razor  v.  Razor,  14E  111.  375;  Metropolitan  Bank  v. 
Merchants'  Bank,  18£  111.  367;  Keyes  v.  Kimmel,  186  111.  109. 

It  may  be  observed  however  that,  while  the  defendant  denied 
the  borrowing  of  said  money,  some  three  or  four  witnesses  testified  in 
corroboration  of  the  plaintiff,  in  effect,  that  the  defendant  admitted 
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owing  the  plaintiff  for  "borrowed  money,  and  that  he  intended  to  repay 
her.   The  testimony  was  conflicting,  hut  the  verdict  is  not  against 
the  manifest  weight  of  the  evidence,  and  we  would  not  be  justified  in 
reversing  said  judgment  for  that  reason,  even  if  said  assignment  of 
error  had  been  argued. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  trial  court  will  be  affirmed. 

Judgment  affirmed. 


■ 


STATE  OF  ILLINOIS, 

second  mstkict  !  &  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this — -  a^  ° 

_____in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  Ahe  second  day  of  October,  in 
the  year,' of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 

I  y 

within  §tnd  for  the  Second  District  of  the  State  of  Illinois: 
I 

Present--THe  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 


JUSTUS  L.  JOHNSON,  Clerk, 
FLOYD  S.  CLARK,  Sheriff'. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


1 


/ 


m° 


General  No.    7971 

In  The 

APPELLAT  :   COURT  OF   ILLINOIS 
Second  District 


Agenda  No.  47 


October  Term,  A.D. ,  1938. 


JAMES  P.  ORTSCHELD  and 
LAVIE  LOGAN, 

(Trading  as  Ortseheid  and 
Logan) 

Appellees, 


-vs- 


FISHER  BROTHERS  AND  HERMAN,    INC. 
Appellants. 


Appeal  from  the   Circuit 
fiourt,    Carroll  County, 


OPINION  by  BOGGS,    J. 


An  action  in  assumpsit  was  instituted  "by  appellees   against 
appellant  in  the   Circuit  Court  of   Carroll   County  to  recover  for 
potatoes  alleged  to  have  been  sold  to    appellant.      To  the  declaration, 
appellant  filed  a  plea  of  the  general    issue.      A  trial  was  had  resulting 
in  a  verdict  and  judgment  in  favor  of   appellees  for  ^187.50.      To   reverse 
said  judgment  this  appeal   is  prosecuted. 

No    complaint   is  made   as   to  the  rulings   of  the  court  on  the 
evidence  or  the   instructions.      The   first  contention  made  by  appellant 
is  that  the   court  erred  in  refusing  to  direct  a  verdict  at  the  close 
of  appellees'    evidence  and  again  at  the   close   of  all   of  the  evidence, 
motions   to  that  effect  having  been  made  by  appellant. 

Without  going  into  a  detailed  discussion  of  the  evidence, 
it  is   only  necessary  for  us   to   say  that  talcing  the   evidence  of  the 
appellees'    as   true  with   all  reasonable   inferences  to  be  drawn  therefrom, 
it  fairly  tended  to  prove  their  case.      The  court,    therefore,    did  not 
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err  in  denying  said  motions. 

It  is  next  contended  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence.   The  evidence  on  the  part  of  the 
appellees  is  to  the  effect  that  they  had  "been  buying  car-loads  lots  of 
potatoes  which  they  had  been  selling  out  to  retailers.   That  in  December 
1926,  appellant  inquired  of  appellees  if  they  had  any  potatoes  for  sale 
and  tha,t  they  informed  him  they  had  about  200  bushels  stored  in  the 
cellar  of  one  Poffehberger.   Appellee,  Lavie  Logan,  testified  that  "he 
(Fisher)  went  down  and  looked  at  them  and  opened  up  about  a  half  dozen 
sacks,  and  there  were  also  about  75  "bushels  that  Poffehberger  had  bought, 
and  that  he  had  them  in  the  bin  there;  he  looked  them  over  and  said  to 
bring  them  up  in  his  cellar,  and  we  would  weigh  them  up.  *  *  *  He  said 
he  would  like  to  have  them  looked  over;  they  were  weighed  on  his  scales; 
we  went  down  in  a  couple  of  nights  and  emptied  them  out  and  looked  them 
over  and  then  sacked  them;  he  done  the  weighing  himself;  he  stood  right 
there,  and  they  were  put  away;  he  said  they  were  all  right.  He  said  to 
come  down  in  a  couple  of  days  and  he  would  give  us  a  check."  This  wit- 
ness further  testified  that  he  did  not  go  down  for  some  two  or  three 
days  and  that  a^e  time  appellant  stated  that  he  wasn't  satisfied;  that 
thereafter  Fisher  notified  the  state  authorities  to  send  an  inspector 
to  inspect  s4id  potatoes;  that  when  said  potatoes  were  first  examined 
and  weighed  up,  appellees  culled  out  some  of  the  damaged  potatoes 
probably  not  more  than  a  bushel  or  two  and  after  said  complaint  was  made 
by  Fisher,  it  was  finally  agreed  that  appellees  should  a-tfain  sort  over 
said  potatoes;  that  they  did  so  and  some  twenty  bushels  or  more  were 
culled  therefrom;  Fisher  still  refused  to  pay  for  said  potatoes.  A  long 
in  April,  19E7,  a  proceeding  was  had  before  a  Justice  of  the  Peace  to 
condemn  said  potatoes,  and  they  were  so  condemned.   The  evidence  on  the 
part  of  appellees  was  to  the  effect  that  the  potatoes,  after  being  sorted, 
were  in  good  condition. 

The  evidence  also  on  the  part  of  appellees  is  to  the  effect 
that  there  was  a  six  inch  heating  pipe  running  along  the  ceiling  over 
said  potatoes  the  full  length  of  appellant's  cellar. 

Appellee  Ortscheid  testified  that  they  sorted  said  potatoes 
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when  they  were  first  taken  to  appellant's   cellar;    that  "Fisher 

came  down  and  the  man  that  works  for  him   (Lahre)    just  the  three  of  us; 

nothing  was  said  at  that  time   that  I  remember  of;   he  continued  weighing 

them  up  until  he  weighed  them  all  up  and  piled  in  the  bin;   he  made  no 

objection  to  the  price;   potatoes  dropped  in  the  market  shortly  after 

that;   *  *   *  he  said  he  wouldn't  take  the  potatoes;    that  was  some  weeks 

afterwards." 

This  witness  further  testified  that  when  the  inspector 
was  there  Fisher  stated  "if  we  sorted  the  potatoes  over,  they  could  be 
sorted  over  and  they  would  be  all  right,  and  he  would  take  them  if  we 
sorted  them  over;  nothing  else  was  said  when  Lewis  was  there  that  I 
remember." 

The  testimony  on  the  part  of  appellant  is  to  the  effect 
that  he  weuid  agreed  to  buy  the  potatoes  at  $1.50  per  bushel  and  that  ihe; 
were  weighed  up  in  his  cellar  but  that  the  potatoes  never  were  of  good 
quality  and  were  not  such  after  they  had  been  sorted.  Appellant 
testified  that  in  the  ffst  conversation  he  had  with  appellees  he 
stated,  "If  you  will  take  and  sort  them,  and  give- me  nothing  but  good 
potatoes,  I  will  take  them.  *  *  *  You  can  take  the  potatoes  up  to  my 
cellar,  as  there  is  water  in  this  cellar  and  a  dirt  floor,  and  you  can 
sort  them  up  there.  *  *  *  I  came  down  to  the  basement  at  one  time  they 
were  there — one  of  them  would  pick  up  a  sack  and  run  it  into  another, 
which  the  other  would  hold,  and  if  they  saw  a  potato  that  was  bad  they 
would  throw  it  out;  that  is  the  way  they  were  sorted;  a  good  many  of 
them/vrotted,  and  the  potato,  when  you  cut  it  open,  you  would  find  under 
the  skin  a  blight,  brown  in  color,  and  it  would  run  different,  no  two 
alike." 

Appellant  further  testified  that  later  on  he  stated  to 
appellee  Ortscheid  that  if  they  would  sort  the  potatoes  that  he 
(appellant)  would  be  willing  to  pay  for  what  -were  good;  that  appellee 
Ortscheid  replied,  "'Before  we  do  that,  we  will  come  and  get  them,' 
and  I  said,  'All  right,  that  will  suit  me,'  so  I  asked  when  they  would 
get  them,  and  they  said  on  the  following  Monday."  That  appellees  did 
not  come  on  Monday  and  that  he  (appellant)  called  them;  that  appellee 
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Ortscheid  oame  and  stated  that  they  weren't  going  to  take  the  potatoes 
"back  and  that  he  (appellant)  had  bought  them  and  that  they  were  going 
to  force  him  to  pay  for  them. 

The  evidence  on  the  part  of  appellees  is  to  the  effect 
that  after  the  potatoes  were  first  sorted  about  185  bushels  were 
weighed  up.  Appellant  testified  that  176  bushels  were  weighed  up. 
He  further  testified  that  "about  twenty-five  per  cent  of  the  potatoes 
were  bad."   It  is  conceded  that  the  price  to  be"  paid  for  the  potatoes 
was  $1.50  per  bushel.   The  verdict  being  for  $187.50  would  indicate 
that  the  Jury  had  based  their  verdict  on  1S5  bushels  of  potatoes  at 
$1.50  per  bushel.   Counsel  for  appellant  contends  that  if  appellees 
are  entitled  to  recover,  it  is  for  185  bushels  at  $1.50  per  bushel, 
and  that  the  verdict  is  illogical.  A   defendant  cannot  successfully 
complain  that  the  verdict  against  him  is  too  small.   The  plaintiff 
only  is  entitled  to  so  urge.   Wright  v.  Griffey,  44  App.  115-117; 
aff'd  146  111.  394;  Morgan  and  Wright  v.  MoCaslin,  114  App  427-431; 
aff'd  S13  111.  358;  Jones  v.  Bates,  179  ipp.  578-584;  Becker  v.  People 
164  111.  267-273;  Heymann  v.  Heymann,  E10  111.  5S4-§40. 

While  the  evidence  is  somewhat  conflicting,  it  amply 
sustains  the  verdict.   The  court  therefore  did  not  err  in  0¥«r- 
ruling  the  motion  for  a  new  trial. 

For  the  reasons  above  set  forth  the  judgment  of  the  trial 
court  will  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  P  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand   and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this — 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


J  / 

Begun  a/id  heldlat  Ottawa ,  on  Tuesday,  the  second  day  of  October ,  in 
thi  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGs/  Justi ce . 


Hon.  THOMAS  M.  JETT,  .Justice 
JUSTUS  L.  JOHNSON,  glerk. 
FLOYD  Is.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  7986 


In  The 
APPELLATE  COURT  OF  ILLINOIS 
Second  District 

October  Term,  A.D.,  1928. 


Agenda  No.  25, 


FIRST  TRUST  &   SAVINGS  BANK  OF 
PEORIA,  ILL., 

Appellant, 

vs. 

EDDIE  N.  SHERMAI,  et  al, 
Appellees. 


Appeal  from  Kendell 
County. 


OPINION  BY  BOGGS,  J. 


On  March  6,  1928,  appellant  filed  a  bill  in  the  Circuit 
Court  of  Kendall  County  against  appellees  Eddie  N.  Sherman,  Anita  Sherman, 
Mary  0.  Bunton,  William  E.  Gould  and  certain  other  defendants,  to  fore- 
close the  hereinafter-mentioned  trust  deed. 

Said  bill  alleged,  among  other  things,  that  on  July  15,  1922, 
appellees  Eddie  N.  Sherman  and  Anita  Sherman,  his  wife,  being  indebted 
in  the  sum  of  ^21,000,  executed  and  delivered  to  The  Savings  Bank 
of  Kewanee  twenty-one  notes,  signed  by  said  mortgagors,  with  interest 
from  date  at  the  rate  of  6fo   per  annum,  payable  annually,  as  evidenced  by 
certain  coupon  notes  thereto  attached;  that  "there  are  now  due  twenty  (20) 
of  said  one  thousand  dollar  ($1,000.00)  principal  notes,  together  with 
the  one  coupon  interest  note,  being  number  five,  due  July  15,  1927." 

The  bill  further  alleges  that,  to  secure  said  notes,  on  July 
15,  1922,  appellees  Eddie  N.  Sherman  and  Anita  Sherman,  his  wife  execut- 
ed a  trust  deed  to  John  Fisher,  on  about  170  acres  of  farm  land  in  said 
county,  which  said  deed  was  duly  filed  for  record  in  said  county;  that 
said  trust  deed  provided  for  the  payment  of  reasonable  solicitor's  fees 
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in  case  of  the  foreclosure  thereof,  and  for  the  payment  of  the  taxes, 
etc.,  on  said  premises;  that  certain  subsequent  trust  deeds  or  mortgages 
were  placed  on  said  premises,  "but  that  the  s?me  were  subsequent  and  in- 
ferior to  the  trust  deed  here  involved,  the  parties  interested  therein 
"being  made  parties  defendant  to  said  bill. 

Said  hill  further  alleged  that  John  Fisher,  the  trustee  aoove 
named,  died  on  .August  1,  1926,  and  that,  by  the  terms  of  said  trust  deed, 
appellee  William  E,  Gould  "became  the  successor  in  trust  to  said  Fisher; 
that  on  Fehruary  4,  1927,  the  said  William  E.  Gould  duly  assigned  said 
trust  deed  to  the  complainant,  which  said  assignment  was  filed  for  record 
in  said  county  on  February  7,  1927. 

Said  hill  further  alleges  that  the  complainant  is  the  holder 
of  the  twenty  notes  above  mentioned,  and  prays  a  foreclosure  of  said 
trust  deed. 

To  said  bill,  appellee  ffiary  0.  Bunt on  filed  an  answer,  admitting 
the  making  and  execution  of  said  twenty-one  promissory  notes  and  the 
execution  of  said  trust  deed,  as  set  forth  in  said  hill.  Said  defendant 
further  alleged  in  her  answer  that  she  was  the  owner  of  one  of  said 
;?1,000  notes  se  ured  "by  said  trust  deed,  dated  July  15,  1922,  for  the 
sum  of  $1,000,  signed  "by  Eddie  11.   Sherman  and  Anita  Sherman,  "Payahle  to 
the  order  of  iSyself"  and  endorsed  in  "blank  hy  Eddie  IT.  Sherman  and 
Anita  Sherman. 

Said  defendant  further  alleged  that  she,  as  the  holder  of  said 

note,  was  entitled  to  an  "equal  right  and  proportion  to  the  lien  claimed 

i 

hy  the  complainant  in  this  suit." 

On  the  hearing  of  said  cause,  in  open  court,  the  court  entered 
a  decree  for  the  foreclosure  of  said  trust  deed,  and  held  that  the  same 
secured  said  twenty-one  notes  of  $1,000  each,  twenty  of  which  were  held 
hy  appellant,  and  one  of  rfeiek  was  held  by  appellee  Mary  0.  Bunton;  and 
ordered  that,  on  the  sale  of  said  premises,  the  note  held  by  JSfery  0. 
Bunton  should  stand  on  an  equal  footing  with  the  notes  held  by  apppellant. 
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To  reverse  said  decree,  this  appeal  is  prosecuted. 

It  is  contended  byappellant  that  the  court  erred  in  decree- 
ing the  note  held  by  appellee  Mary  0.  Bunton  to  he  one  of  the  series 
secured  by  said  trust  deed  and  entitled  to  participate  in  the  proceeds 
of  the  sale  of  said  mortgaged  premises. 

On  the  hearing  of  said  cause,  John  A.  Olson,  a  witness  on  be- 
half of  appellant,  testified  that  he  was  assistant  cashier  of  the  First 
Trust  &   Savings  Bank  of  Peoria.  He  was  asked  the  following  questions 
and  gave  the  following  answers  thereto: 

"Q.  Bid  you  ever  see  the  twenty-first  note  that  is  described 
in  the  trust  deed,  offered  in  evidence? 

"A.  Yes. 

"Q,.  When  did  you  see  it,  with  reference  to  the  delivery  to  you 
of  the  other  twenty  notes? 

"J\.   The  loan  was  originally  for  1 21, 0.00. 00,  and  the  twenty- 
first  note  for  ,;1,000.00  was  with  the  loan  when  ?*re  received  it.  Wt 
objected  to  the  loan  of  .321, 000. 00;  thought  it  was  'top-heavy'.   We 
figured  the  loan  of  '}Z0, 000.00  was  large  enough,  and  we  were  willing  to 
make  that  roan.   The  other  note  was  returned  to  the  Savings  Eank  of 
Kewanee  and  the  loan  reduced  to  ^20, 000. 00. 

"0..   Bid  you  again  See  that  twenty-first  note? 

"A.  Yes,  it  was  sent  to  us  by  letter  from  the  Savings  Bank  of 
Kewanee,  canceled. 

"Q,.  Bid  you  see  the  cancellation  mark? 

"A.   Yes,  I  did, 

"Q,.   In  what  way  was  it  canceled? 

"A.   I  don't  just  recall  now,  but  it  was  stamped,  marked  or 
obliterated  in  some  way  as  to  cancel  it. 

"Q.   Then  what  was  done  with  this  twenty-first  note? 

"A.   Returned  to  the  Savings  Bank  of  Kewanee,  who  negotiated 
the  loan  in  this  case." 
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This  testimony  was  objected  to  fcy  counsel  for  appellee  Mary  0. 
Bunton.  The  court  stated:  "My  impression  is  that  it  is  not  competent," 
"but  admitted  it,  subject  to  objection. 

On  her  own  behalf,  appellee  Mary  0.  ~unton  testified  without 
objection  that  the  note  in  question  was  her  property;  that  she  obtained 
it  from  her  sister,  and  that  her  sister  had  purchased  said  note  at  The 
Savings  Bank  of  Kewanee.   On  cross  examination,  she  stated  that  she  had 
no  knowledge  with  reference  to  the  note,  except  *hat  had  been  told  her; 
that  the  interest  on  the  note,  up  until  the  last  interest  payment,  was 
paid  by  The  Savings  Bank  of ' Kewanee,   Said  note  was  then  offered  in  evi- 
dence and  being  objected  to  by  appellant,  was  admitted  subject  to 
objection. 

The  foregoing  is  the  substance  of  all  of  the  testimony  heard 
by  the  court,  both  for  appellant  and  for  appellee  Mary  0.  Bunton,  on  the 
question  of  her  right  to  have  said  note  held  a  lien  against  the  property 
in  question  and  to  participate  in  the  proceeds  of  said  foreclosure. 

Appellant  is  not  in  a  vary  good  situation  to  object  to  the 
allowance  of  the  note  held  by  appellee  Mary  0.  Bunton,  for  the  reason 
that,  in  its  bill  it  fails  to  raise  that  issue. 

In  order  to  contest  the  claim  of  appellee  Mary  0.  Bunton,  appel- 
lant should  have  tendered  an  issue  thereon  in  its  bill  as  originally 
filed,  or,  after  the  answer  of  said  appellee  was  filed,  should  have 
amended  its  bill  so  as  to  present  that  issue.  As   the  record  stands, 
there  was  no  issue  of  the  character  contended  for  by  counsel  for  appellant. 

The  allegations  and  proofs  must  correspond.  A   party  cannot  re- 
cover on  a  good  bill  without  proof;  neither  can  he  recover  on  sufficient 
proof  without  proper  allegations.   Leahy  v.  ITolan,  S61  111.  219-221; 
Houlihan  v.  Morris sey,  271  111.  66-70;  Fishor  v.  Burks ,  274  111.  363. 
In  the  latter  case,  the  court  at  pape  367,  says: 

"It  is  fundamental  principle  of  law  that  a  party  must  stand 
cr  fall  by  the  material  allegations  of  his  bill.  He  cannot  be  permitted 
to  state  a  case  one  way  in  his  bill  and  make  another  and  different  case 
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by  the  testimony.   The  allegations  of  the  "bill,  proof  and  the  decree 
must  correspond.   One  is  not.  entitled  to  recover  unless  there  are 
averments  in  the  "bill  to  support  the  evidence.   vish  v.  ^leland, 
33  111.  238;  Carmichael  v.  Reed,  45  id.  108;  Steams  v.  Glos,  235 
id.  290;  Wilson  v.  Wilson,  263  id.  270." 

Appellant  fails  in  "both  particulars.   Its  "bill  is  not 
sufficient  upon  which  to  contest  appellee's  claim,  even  if  the  evidence 
were.   On  the  other  hand,  the  evidence  is  not  sufficient  to  defeat 
her  claim,  even  though  proper  allegations  had  been  made  in  the  bill. 

For  the  reasons  above  set  forth,  the  decree  of  the  chancellor 
will  be  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  |  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the   seal  oi 

said  Appellate  Court,  at  Ottawa,  this ^J  ° 

;„  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE,  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 

If  \  /  ''  Y         fl 

the /year  of  our  Lorja  one  thousand  nine  hundred^andytw^nty- eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois'. 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS , justice . 

Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  c/erk. 

FLOYD  S.  CLARK,  Sh/riff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  7994  Agenda  Wo.  38 

In  The 
APPELLATE  COURT  OF  ILLINOIS 
Second  Distriot 
October  Term,  A. P.,  1928 


GLENN  W.    LEAHY, 

Defendant   in  Error, 

vs. 

EILEEN  CARROTT, 

Plaintiff  in  Error. 


Error  to 
Circuit  Court 
Winnebago  County. 


OPINION  by  BOGGS,  J. 

An  action  on  the  case  was  instituted  by  defendant  in 
error,  hereinafter  referred  to  as  plaintiff,  against  plaintiff 
in  error,  hereinafter  referred  to  as  defendant,  in  the  circuit 
court  of  Winnebago  County,  to  recover  damages  for  injuries,  charged 
to  have  been  caused  by  the  alleged  negligent  operation  of  an 
automobile  by  defendant. 

Said  action  was  originally  instituted  against  William 
F.  Carrott,  the  husband  of  defendant,  as  the  owner  of  said  automobile. 
Thereafter,  defendant  was  made  a  party  to  said  suit.   The  original 
declaration  ran  against  William  F.  Carrott  only.  After  joining  the 
defendant  herein,  four  additi  nal  counts  were  filed,  and  said  cause 
was  dismissed  as  to  William  F.  Carrott.   To  said  declaration,  defendant 
filed  a  plea  of  the  general  issue  and  an  additional  plea  denying 
ownership  of  said  automobile.  A  trial  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  plaintiff  for  $£,500.   To  reverse  said 
judgment,  this  appeal  is  prosecuted. 

Plaintiff  resides  in  Decatur,  Illinois,  is  thirty-one 
years  of  age,  and  is  the  county  veterinarian  of  Ma  can  County. 
On  August  17,  19E7,  he,  in  company  with  his  sister,  a  Mrs.  White, 
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drove  from  Deoatur  to  Rockford  in  a  Ford  coupe.   They  spent  the 
night  at  Rookford  with  defendant,  another  sister.   On  the  following 
day,  on  invitation  of  defendant,  plaintiff  and  lies.  White  drove  from 
Rookford  to  Darlington,  Wisconsin,  in  a  four-passenger  Hash  coupe. 
There  was  a  receptacle*  or  tool  "box  back  of  the  driver's  seat,  a 
double  seat  to  the  right  of  said  tool  box,  and  a  folding  seat  in 
front  to  the  right  of  the  driver's  seat.   On  the  trip  from  Rockford 
to  Darlington,  plaintiff  did  the  driving.  About  nine  o'clock  on  the 
morning  of  the  accident  said  parties  started  on  the  return  trip 
to  Rockford,  defendant  doing  the  driving.   Plaintiff  and  Mrs.  White 
oooupied  the  two-passenger  seat.   The  road  out  of  Darlington  is  a 
gravel-surfaced,  state  patrolled  highway  of  Wisconsin,  about  24  to  25 
feet  in  width.   On*  John  P.  Simmotfs,  state  patrolman,  testified: 
"The  road  from  Darlington  *  *  *  is  a  rolling  road  all  the  way.   It 
is  graveled,  newly  graveled  about  a  year  ago.  *  *  *  The  road  prior 
to  being  surfaced  was  newly  graded,  and  was  24  feet  wide  from 
shoulder  to  shoulder,  and  had  been  graveled  practically  six  weeks 
and  had  been  worked  with  a  motor  grader  about  two  days  a  week.  ' 
The  surface  of  the  road  was  as  hard  as  could  be  expected.   There  was 
very  little  loose  gravel  there.   There  was  a  little  on  the  outside, 
but  the  track  was  good." 

Plaintiff  testified  that  defendant  operated  said  automobile 
at  a  speed  around  forty  miles  per  hour.  Mrs.  White  testified  that 
defendant  was  driving,  "I  should  judge  from  forty  to  forty-five 
miles  per  hour."  At  a  point  about  nine  miles  from  Darlington, 
said  road  passes  over  a  hill  or  crest,  where  the  occupants  of  an 
automobile  cannot  see  the  road  beyond  the  crest  of  the  hill. 
Defendant  did  not  slacken  the  speed  of  the  automobile  as  it  approached 
the  crest  of  the  hill,  and*  on  its  descent,  the  car  begun  to  skid, 
ran  into  a  bank  at  the  side  of  the  road  and  overturned,  and  plain- 
tiff received  the  injuries  for  which  this  suit  is  brought. 

The  injuries  to  plaintiff  were  serious  and  consisted, 
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among  other  things,  of  "a  laceration  over  the  right  eye,  multiple 
contusions  of  the  body,  and  *  *  *  a  fracture  of  the  sixth  cervical 
vertebra." 

It  is  first  contended  that  the  court  erred  in  its  rulings 
on  the  evidence,  in  permitting  the  plaintiff  to  state  conclusions 
and  in  effect  to  give  his  opinion  on  matters  coming  within  the 
domain  of  expert  testimony  and  in  permitting  the  attending  physician 
to  speculate  on  the  condition  of  plaintiff  and  the  character  of  his 
injuries. 

Were  it  not  for  other  errors  which  require  a  reversal, 
it  would  not  be  necessary  to  refer  to  the  rulings  on  said  evidence 
as  no  objection  is  made  to  the  amount  of  the  verdict.   Without  going 
into  detail  we  think  the  assignment  of  error  with  reference  to  the 
rulings  on  the  evidence  is  well  taken,  and  that  the  court  should 
have  been  more  guarded  in  this  connection. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
direct  a  verdict  for  defendant  at  the  close  of  plaintiff's  evidence 
and  again  at  the  close  of  all  the  evidence,  on  motions  to  that 
effect  made  by  defendant.  We  are  not  prepared  to  hold  that  the 
evidence  on  the  part  of  plaintiff,  taken  as  true,  with  all  the 
inferences  reasonably  to  be  drawn  therefrom,  does  not  tend  to  prove 
his  case.   The  court  therefore  did  not  err  in  denying  said  motions. 

It  is  next  contended  that  the  verdict  of  the  jury  is 
against  the  manifest  weight  of  the  evidence.   In  support  of  this 
contention,  counsel  insist  that,  in  keeping  xvith  the  holding  of  the 
supreme  court  of  Wisconsin  in  O'Shea  v.  Lavosy.  175  Wise.  456,  and 
other  cases  cited  from  said  court,  this  court  should  hold  that 
plaintiff  being  a  gratuitous  guest,  had  no  right  "to  a  greater 
security  than  that  enjoyed  by  the  host  or  other  members  of  his 
family.   The  host  simply  places  the  premises  which  he  has  to  offer 
at  the  disposal  and  enjoyment  of  his  guest,  upon  equal  terms  of 
security."   In  other  words,  it  is  contended  that  the  laws  of  the   \  : 
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state  of  Wisconsin  should  govern  in  the  decisions  of  this  oase. 

Even  if  the  holding  of  the  Wisconsin  courts  should 
govern  in  a  case  of  this  character,  the  proper  foundation  therefor 
was  not  laid,  as  the  laws  of  Wisconsin  were  not  pleaded,  and  were 
not  offered  in  evidence. 

It  is  also  insisted  that  the  evidence  falls  to  prove 
ordinary  care  on  the  part  of  the  plaintiff.   Plaintiff  testified: 

"There  was  a  gravel  road  with  loose  pebbles  and 
rooks  on  top,  about  20  or  25  feet  wide  with  ditches  on  either  side. 
The  car  was  being  driven  between  40  and  45  miles  per  hour.   I  told 
her  that  there  was  not  the  least  assurance  of  safety  driving  that 
fast  over  that  kind  of  a  road.   She  did  not  answer.   We  were  than 
about  500  or  600  feet  from  the  place  of  the  accident,  going  over  a 
hill  where  we  could  not  see  the  road  ahead.  After  we  got  started 
going  down  the  hill,  I  saw  a  oar  ahead  on  tho  road  and  did  not  say 
anything.   The  ear  was  from  one  to  two  blocks  ahead  *  *  *  The  car 
began  to  swerve  from  one  side  of  the  road  to  the  other.   I  told  her 
to  take  her  feet  off  the  pedals  and  let  it  go.   She  screamed.   She 
did  not  take  her  feet  off  the  pedals.   The  car  turned  and  went 
sideways  directly  into  a  bank  and  turned  over  on  its  left  side." 
On  cross  examination,  he  testified:   "I  did  not  say  anything  to  my 
sister  until  the  car  started  swerving,  after  viewing  the  car  in  the 
road  ahead  of  us.  *  *  *  She  had  both  feet  on  the  pedals  when  I  noticed 
her  at  that  time.   I  took  it  for  granted  at  the  time  the  car  started 
swerving  that  she  had  pushed  the  clutch  and  the  brake  in.   The  road 
was  dry  and  all  graveled  road.   I  had  not  noticed  anything  unusual 
up  to  the  time  "the  car  commenced  to  swerve  other  than  the  fact  that 
the  speed  was  too  fast  for  that  kind  of  a  road  in  my  mind. 
The  road  from  Darlington  was  more  or  less  rolling.   I  think  possibly 
she  had  maintained  a  speed  of  ri  :-ht  around  40  miles  an  hour  from 
the  time  she  left  Darlington." 
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Mrs.  Y/hite  testified:   "I  did  not  hear  any  conversation 
■between  my  brother  and  sister,  other  than  brother  told  her 
she  was  driving  too  fast  for  any  assurance  of  safety,  over  soft 
gravel  roads.  He  told  her  only  once.   I  did  not  hear  her  say  any- 
thing.  She  did  not  slow  down.  She  was  still  going  at  a  high  speed, 
around,  I  should  judge,  between  40  and  45  miles  an  hour.  After  we 
reached  the  top  of  the  hill  I  told  her  there  was  a  car  down  in  front 
of  us.   I  do  not  remember  her  saying  anything.  *  *  *  She  had  her 
foot  on  the  brakes  or  clutch,  in  trying  to  stop  the  car,  and  the 
car  was  swaying  from  one  side  of  the  road  to  the  other,  and  ray 
brother  told  her  to  let  the  car  go,  and  repeatedly  told  her  to  take 
her  feet  off  and  let  the  car  go." 

It  was  for  the  jury  to  say  whether  plaintiff,  just 
prior  to  and  at  the  time  of  said  injury,  was  in  the  exercise  of 
ordinary  care  for  his  own  safety. 

It  is  also,  insisted  that  there  is  no  sufficient  proof 
that  defendant  was  guilty  of  the  negligence  charged;  that  the  fact 
that  she  was  driving  at  from  forty  to  forty-five  miles  per  hour  is 
not  shown  to  he  negligence,  and  that,  even  if  defendant  did  release 
the  clutch  and  apply  the  brake,  there  is  no   evidence  to  the  effect 
that  so  doing  was  improper  or  negligent.   This  point  we  think  is 
well  taken. 

It  is  next  insisted  that  the  court  erred  in  the  giving 
of  the  second  and  third  instructions  given  on  behalf  of  plaintiff. 
As  to  the  second  instruction,  it  is  contended  that  it  was  improper 
for  the  court  to  detail  the  different  elements  that  the  jury  should 
taxe  into  consideration  in  determining  whether  or  not  the  defendant 
was  guilty  of  negligence.   This  point  is  well  taken,  and  the  court 
erred  in  giving  said  instruction.  IPanckner  v.  "/akem,  E31  111.  226; 
C .  &  A .  Rv_  £&•  v'  Anderson,  166  111.  572;  Wood  v.  01  a  on,  117  App.  128, 

Instruction  number  three  is  as  follows: 


■ 

i&£>  ■ 
wTCf 

ol  ?arf 

, 

u  Irmo 

: 

.':   - 

Jsrtt 

■  ■ 

- 
erf  no   i 

:■•!   eA 

- 

is,  .Seine 

•v 

- 


-6- 


"The  oourt  further  instructs  the  jury  that  in  ascertaining 
.whether  the  plaintiff  exercised  that  degree  of  care  for  his  own 
safety  that  an  ordinarily  prudent  person  would  have  exercised  under 
the  same  or  similar  circumstances,  you  should  take  into  consideration 
what,  if  anything,  he  did  or  said  to  the  defendant  immediately 
upon  his  becoming  aware  of  any  impending  danger,  and  it  was  not 
incumbent  upon  him  to  take  or  endeavor  to  take  the  defendant's  seat 
and  steer  or  operate  the  car  in  her  place  and  stead."  This  instruc- 
tion is  argumentative,  misleading  and  invaded  the  province  of  the 
jury,  and  the  court  erred  in  giving  the  same. 

It  is  also  insisted  that  the  only  charge  of  negligence 
is  the  driving  o£   said  automobile  at  an  excessive  rate  of  speed. 
The  charge  is  that  "Said  Eileen  Oarrott  then  and  there  so  carelessly, 
negligently  and  improperly  drove  and  operated  said  automobile  at 
a  high  rate  of  speed,  to-wit,  upwards  of  forty  miles  an  hour, 
that  it  then  and  there  began  to  slew  and  skid,"  etc.   If  the  declaration 
had  omitted  the  speed  of  the  car,  it  would  have  been  a  sufficient 
general  charge  of  negligence.   The  declaration  was  not  demurred  to, 
and  while  the  overruling  of  a  motion  in  arrest  of  judgment  is  noted, 
that  motion  is  not  set  forth  in  the  abstract.  Defendant  is  not  now 
in  a  position  to  urge  the  insufficiency  of  the  declaration.   It 
might  be  further  observed  that  there  was  no  objection  that  the 
^evidence  offered  by  the  plaintiff  was  not  admissible  under  the 
pleadings,  or  that  there  was  a  variance  between. the  allegations  and 
the  evidenoe.  Counsel  are  therefore  not  in  a  position  to  urge  this 
assignment  of  error  at  this  time.  Libby,  ucUeill  &  Libby  v  3c her man, 
146  111.  540-549;  Carney  v.  Marquette  Coal  ilining  Co.,  260  111.  220-285. 

For  the  reasons  above  set  forth,  the  judgment  of  the  trial 
oourt  will  be  reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  disteict  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the  seal  o 

said  Appellate  Court,  at  Ottawa,  this. -  &J° 

^n  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27)  '       - 


^^ 


^X   250  I>A.  6  653 
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fo .  8089,  Consolidated  with 
General  No.  8094  Agenda  Nos.  23  and  28 

In  the  Matter  of  the  Estate  of  Mary  M.  Thrush 

Petition  of  Verna  B.  Edwards  and  Imo  E.  Sackett, 

Appellants . 

vs. 

Edith  Lane,  Executrix,  etc.,  Appellee. 

Appeal  from  McLean.  • 

NIEHAUS,  J. 

The  cases  designated  by  the  General  Numbers 
above  stated  relate  to  the  same  controversy  and  the 
same  subject  matter  is  involved  in  the  respective  ap- 
peals; and  they  are  therefore  consolidated. 

General  No.  8094  is  an  appeal  from  an  order  of 
the  circuit  court  of  McLean  county,  dismissing  the 
petition  of  the  appellants,  Verna  Edwards  and  Imo 
Sackett,  filed  against  Edith  Lane,  the  appellee,  as  ex- 
ecutrix of  the  Estate  of  Mary  Margaret  Thrush  de- 
ceased, for  the  removal  of  the  appellee  as  such  execu- 
trix and  for  revocation  of  the  letters  of  executorship 
issued  to  her  by  the  county  court  of  McLean  county. 
The  substantial  cause  averred,  for  the  removal  of  the 
appellee  as  executrix  is  that  "the  time  for  the  pay- 
ment of k  claiiUMflcl  sflfrllement  of  the  estate  has  long 
since  expired,  and  there  is  nothing  to  p^ent  .the-set-^ 
tlement  of  said  estate;  that  therefore  the  said 
Edith  Lane  should  be  cited  to  appear  before 
the  court  to  show  cause,  if  any  she  has,  why 
a  final  report  sbould  not  be  made;  and  why  she 
should  not  be  discharged  as  executrix  of  said  estate.  " 
It  is  also  averred,  that  she  has  shown  a  lack  of  inter- 
est in  the  preservation  of  the  estate  and  a  "disposi- 
tion to  seek  advantages  to  herself  and  her  husband,  in 
disregard  of  the  interest  of  the  estate  and  the  interests 
of  the  petitioners;  all  of  which  had 
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caused  a  waste  and  mismanagement,  which,  together 
with  a  failure  to  make  a  final  report,  should  justify  the 
removal  of  such  executrix."  The  petition  was  there- 
after amended  by  leave  of  court,  by  adding  as  a  dis- 
tinct additional  cause  for  the  removal  of  the  executrix, 
that  she  had  been  guilty  of  waste  and  mismanagement; 
and  because  of  an  announced  intention  on  the  part  of 
the  executrix  "to  involve  the  estate  in  further  un- 
necessary litigation  as  set  forth  in  the  answer  of  said 
executrix  filed  in  said  petition  aforesaid." 

General  No.  8089  is  an  appeal  by  Edith  Lane,  as 
executrix,  from  an  order  of  the  court,  denying  her  mo- 
tion for  a  modification  of  certain  findings  of  the  court 
in  the  order  dismissing  the  petition  of  the  appellants. 
after  the  order  had  been  entered  by  the  court . 

There  are  a  number  of  averments  in  the  petition 
for  removal  of  the  executrix  and  some  evidence  ad- 
duced to  prove  various'  matters  which  have  no  bear- 
ing upon  the  substantial  or  statutory  grounds  allege.  1 
as  a  cause  for  a  removal  of  the  executrix,  which  are 
the  failure  to  make  a  final  report  and  settlement  of 
the  estate  and  waste  and  mismanagment  thereof.  The 
question  presented  for  determination  on  appeal  is, 
whether  there  was  sufficient  proof  to  show,  that  the 
appellee  as  executrix  had  been  guilty  of  either  or  both 
of  these  alleged  breaches  of  her  statutory  duties  as 
executrix.  We  shall  consider  these  matters  in  the 
order  mentioned.  The  executrix  in  justification  of  her 
failure  to  make  a  final  report  and  settlement  sets  forth 
in  her  answer  to  the  petition,  that  the  estate  had  been 
involved  in  litigation;  and  that  some  of  the  suits  in- 
volving the  assets  and  property  of  the  estate  had  been 
commenced  and  prosecuted  by  the  appellants;  that 
one  suit  for  the  construction  of  the  will  of  Mary  Marg- 
aret Thrush  deceased,  had  been  instituted  by  her  in 
the  circuit  court,  after  her  appointment  as  executrix: 
and  that  some  of  these  suits  were  not  yet  finally  dis- 
posed of;  and  that  therefore,  she  had  not  been  in  posi- 
tion to  make  a  final  report;  nor  make 
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distribution  of  the  legacies  to  the  appellants  provided 
for  by  the  last  will  of  the  deceased  testatrix.       The 
proofs  apparently  sustain  these  averments  in  her  an- 
swer. Tne  executrix  as  a  part  of  her  answer  also  makes 
a  report  of  the  financial  condition  of  the  estate  which 
is  a  verified  statement  of  financial  condition  of  the 
estate  and  the  receipts  and  expenditures  involved  in 
her  administration  of  the  estate  as  executrix  since  her 
appointment.  The  report  shows',  that  the  total  amount 
received  by  her  was  $600 .  00 ;  and  that  the  total  amount 
expended  was  $424.07;  and  that  she  has  a  balance  on 
hand  of  $175.93.  The  correctness  of  this  report  was 
not  questioned  on  the  hearing  in  the  court  below.  The 
answer  also  avers,  and  the  proofs  show,  that,  the  other 
property  of  the  estate,  inventoried  by  the  executrix 
and  which  is  involved  in  this  controversy  namely  two 
promissory  notes  of  $sfflffiM58  each,  secured  by  mort- 
gage, which  are  claimed  by  the  appellants  as  legacy  to 
them  under  the  last  will  of  the  deceased  testatrix,  and 
which  were  the  subject  matter  of  other  controversies 
between  the  parties,  were  impounded  with  the  clerk 
of  the  circuit  court  of  McLean  county  by  agreement 
of  the  parties  hereto ;  and  are  now  in  possession  of  tin- 
circuit  clerk  pending  the  final  determination  of  the 
litigation  in  the  circuit  court.  In  view  of  this  state  of 
the  record,  concerning  these  mortgage  notes  and  the 
disposition  thereof  by  the  parties,  we  are  of  opinion 
that  the  court  properly  drew  the  inference  that  the 
estate  was  all  intact  and  accounted  for;  and  that  no 
part  of  the  same  had  been  wasted  or  misappropriated 
or  mismanaged  by  the  executrix .  It  is  also  apparent, 
that  on  account  of  the  litigation  in  which  the  estate 
has  become  involved,  some  of  which  is  still  pending 
and  undetermined,  that  the  executrix    has    not  been, 
and  was  not  at  the  time  appellants'  petition  was  filed, 
in  position  to  make  a  final  report  and  settlement  of 
the  estate;  nor  to  pay  over  to  appellants  the  legacies  in 
ques'tion;  and  the  court  therefore,  did  not  err  in  enter- 
ing the  order  dismissing  appellants'  petition;  but  we 
are  also  of  opinion,  that  inasmuch  as  the  court  deter- 
mined that  the  appellee  had  shown  sufficient  cause, 
why  she  should  not  be  removed, 
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and  dismissed  the  petition,  there  was  nothing  more 
before  the  court  for  determination.  The  question  of 
the  merits  of  the  bill  filed  by  the  appellee  as  executrix 
to  construe  the  will  of  the  deceased  could  not  properly 
be  determined  by  the  court  in  this  proceeding;  nor  was 
it  encumbent  on  the  Court  in  this  state  of  the  record 
to  find  what  amount  of  commissions  or  compensation 
the  executrix  was  or  not  entitled  to,  for  her  services; 
nor  what  credits  she  should  be  allowed  for  attorneys 
fees  in  defending  the  suits  involving  her  as  executrix 
of  the  estate;  these  matters,  and  all  matters  which 
pertain  to  a  subsequent  accounting,  or  a  final  account- 
ing in  the  estate  or  a  final  settlement  of  the  estate,  are 
for  the  future  determination  of  the  county  court;  and 
all  the  findings  and  directions  made  in  connection 
with  the  order  of  dismissal  are  therefore  reversed: 
but  the  order  dismissing  the  petition  to  show  cause  is 
affirmed . 

Concerning  the  appeal  by  the  executrix  pending  in 
General  No.  8089,  it  may  be  pointed  out,  that  this  ap- 
peal was  from  the  order  of  the  court  denying  the  mo- 
tion to  modify  certain  parts  of  the  order  of  dismissal 
of  the  petition  for  the  removal  of  the  executrix;  and 
it  is  evident,  that  this  appeal  is  not  from  the  order, 
but  from  the  refusal  of  the  court  to  modify  a  part  of 
the  order.  An  appeal  cannot  be  taken  from  a  part 
only  of  a  judgment,  order  or  decree,  unless  there  is  a 
statute  permitting  it.  3  Corpus  Juris  p.  466,  sec.  286. 
Moreover,  the  denial  of  the  motion  does  not  contain 
the  essential  elements  of  a  final  judgment  or  order 
from  which  an  appeal  may  be  prosecuted .  City  of  Al- 
ton v.  Heidrick248Ill.  79. 

For  the  reason  stated,  the  appeal  in  case  General 
No.  8089  is  dismissed. 
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General  No.  8123  Agenda  No.  51 

OCTOBER  TERM,  A,  D.  1927 

The  People  of  the  State  of  Illinois, 

Defendants  in  Error, 

vs. 

George  Finley,  Plaintiff  in  Error. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
County . 

ELDREDGE,  J. 

Plaintiff  in  error  was  convicted  in  the  Circuit 
Court  of  Montgomery  County  upon  an  indictment 
charging  him  with  unlawfully  transporting  intoxicat- 
ing liquor  and  sentenced  him  to  confinement  in  the 
Illinois  State  Farm  at  Vandalia,  Illinois,  for  a  period 
of  one  hundred  and  twenty  days.  The  only  error  pre- 
sented to  this  court  for  consideration,  is  that  the  ver- 
dict was  contrary  to  the  evidence.  It  appears  that 
several  deputy  sheriffs,  pursuant  to  a  search  warrant, 
went  to  a  place  where  plaintiff  in  error  and  one  Fred 
Brown  resided.  While  they  were  there  plaintiff  in 
error  drove  into  the  yard  in  an  automobile  and  when 
he  saw  the  "deputy  sheriffs,  who  told  him  they  had  a 
search  warrant,  reached  to  the  hack  seat  of  the  car 
and  attempted  to  grab  a  hammer  which  was  there  and 
missed  it.  On  the  bottom  of  the  car  at  his  feet  was  a 
gallon  jug  in  a  gunney  sack  and  one  of  the  deputy 
sheriffs  reached  up  and  tried  to  take  it  when  plain- 
tiff in  error  rolled  over  on  top  of  the  jug  and  a  scuffle 
ensued  between  them  over  the  possession  of  the  jug. 
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Plaintiff  in  error  finally  rose  up  with  the  jug  in  his 
arms  and  threw  it  out  on  the  left  side  of  the  car,  strik- 
ing the  windshield  and  breaking  +,he  jug  into  pieces. 
The  contents  spilled  all  over  the  ground  and  soaked 
the  gunney  sack,  causing  a  strong  smell  of  alcoholic 
liquor.  Plaintiff  in  error  stated  "Don't  care;  you  can 
save  it  if  you  want  to  ;  it  is  coal  oil.  "  Also  "I  don't 
give  a  damn  now;  you  have  not  got  anything  to  show 
for  it.  "  Also:  "There  goes  your  damned  evidence;  you 
have  not  got  anything  on  me  now . ' ' 

The  defendant  offered  no  evidence  and  there  is 
no  direct  evidence  that  the  liquor  in  the  jug  con- 
tained more  than  one-half  of  one  percent  of  alcohol, 
or  that  it  was  suitable  for  beverage  purposes.  Th-3 
rules  of  evidence  pertaining  to  violations  of  the  pro- 
hibition act  are  no  other  or  different  than  those  ap- 
plicable to  violations  of  the  other  criminal  laws  of  the 
state .  If  the  jury  believed  beyond  a  reasonable  doubt, 
from  the  evidence  of  what  plaintiff  did  and  said,  that 
he  was  guilty  of  the  crime  charged  then  its  verdict 
was  justified.  The  evidence  shows,  beyond  a  reason- 
able doubt,  that  the  liquor  in  the  jug  contained  alcohol 
in  such  quantity  as  to  give  forth  a  very  strong  odor 
which  was  evidence  tending  to  show  that  it  contained 
more  than  one-half  of  one  percent  thereof .  If  it  had  not 
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been  fit  for  beverage  purposes  it  would  not  have  been 
necessary  for  the  plaintiff  in  error  to  have  destroyed 
it.  Considering  all  the  evidence  including  his  words 
and  actions,  we  cannot  say  that  the  offense  was  not 
proven  by  the  evidence  beyond  a  reasonable  doubt. 
This  conclusion  is  more  or  less  supported  by  the  case 
of  People  vs.  Berglin,  309  111.  488. 
The  judgment  is  affirmed. 
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General  No.  8140  Agenda  No.  14 

Leon  Chevillon  Company,  Appellant, 
vs. 
Ida  Murphy,  Administratrix  of  the  Estate  of  Thomas 
B.  Murphy,  Deceased,  Appellee. 

Appeal  from  McDonough . 

NIEHAUS,  J. 

In  this  case  a  judgment  by  confession  was  entered 
in  the  circuit  court  of  McDonough  county  on  Nov.  6, 
1925,  in  favor  of  the  appellant,  Leon  Chevillon  Com- 
pany and  against  Thomas  B.  Murphy,  for  the  sum  of 
$2531.78,  on  a  promissory  note  and  warrant  of  attor- 
ney given  to  appellant,  by  Murphy.  The  promissory 
note  in  question  recites  on  its  face  that  it  was  given 
for  the  purchase  price  of  an  18 — 30  No.  6172  All  is 
Chalmer  Tractor,  No.  5 — 3  Bottom  Tractor  Plow  and 
No.  BT  1016  Pony  Engine  Disc.  The  note  and  war- 
rant of  attorney  referred  to  are  in  words  and  figures 
as  follows: 

$2000.00 
Carthage,  Illinois,  Mch  10,  1921 . 
On  or  before  the  first  day  of  March  1922,  I,  (We), 
for  value  received,  promise  to  pay  to  the  order  of  Leon 
Chevillon  Company,  (Inc.)  the  sum  of  Two  Thousand 
and  no-100  Dollars  with  interest  thereon  from  date 
at  the  rate  of  seven  per  centum  per  annum ;  payable  at 
Carthage,  Illinois.  This  note  represents  the  purchase 
price  of  18—30  No.  6172  Allis  Chalmer  No.  5—3  bot- 
tom tractor  plow  No.  B.  T.  1016  Pony  Engine  Disc, 
and  it  is  expressly  understood  and  agreed  by  and  be- 
tween the  maker  or  makers  of  this  note  and  said  payee 
herein,  that  the  title,  ownership  and  right  to^ immed- 
iate possession  of  said  goods  and  merchandise  does 
not  pass  from  said  payee  until  this  note,  with  all  in- 
terest due  thereon,  shall  have  been  fully  paid;  and  that 
the  said  payee,  or  its  assigns  shall  and  does  have  the 
right,  power  and 
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authority  to  declare  this  note  due,  and  retake  th<>  said 
goods  and  merchandise  at  any  time  hereafter,  any- 
thing herein  to  the  contrary  notwithstanding. 

And  to  secure  the  payment  of  tins  note,  and  the 
interest  to  accrue  thereon,  the  maker  or  makers  here- 
of, do  hereby,  irrevocably,  authorize  any  attorney  of 
any  Court  of  Record,  to  appear  for  him  or  them  in 
such  court,  in  term  time  of  in  vacation,  at  any  time 
hereafter,  and  confess  a  judgment  without  process  in 
favor  of  the  holder  of  this  note  for  such  amount  as 
may  appear  to  be  unpaid  thereon,  together  with  costs, 
and  a  sum  of  money  equal  to  ten  per  centum  of  such 
amount  as  may  appear  to  be  due  thereon,  as  attorney's 
fees;  said  attorney's  fees  to  be  included  in  any  judg- 
ment the  court  may  render  against  the  maker  or  mak- 
ers of  this  note  for  the  amount  due  thereon;  and  to 
waive  and  release  all  errors  which  may  intervene  in 
any  such  proceedings,  and  to  consent  to  the  issuance 
of  immediate  execution  upon  siich  judgment,  hereby 
ratifying  and  confirming  all  that  said  attornev  may 
do  by  virtue  hereof.  The  maker  or  makers  endorsers 
and  guarantors  of  this  note  hereby  waive  demand, 
notice  of  nonpavment  and  protest. 

Thomas  B.  Murphv  (SEAL) 
Carthage,  111. 

On  the  1st  day  of  December  1925,  Thomas  B. 
Murphy  died  intestate;  and  letters  of  administration 
were  issued  to  the  appellee,  Ida  P.  Murphy,  who  there- 
upon petitioned  the  court  as  administratrix  of  Thomas 
B.  Murphy's  estate  to  open  the  judgment  and  give 
her  leave  to  plead  in  defense  of  appellant's  right  to 
recover  on  the  note.  Leave  was  given  by  the  court; 
and  the  appellee  thereupon  pleaded  the  general  issue; 
also,  a  special  plea  embodying  an  affirmative  defense 
to  the  judgment  note.  The  facts  which  constitute  this' 
defense  are  set  up  in  the  special  plea  filed  as  follows : 
/'That  the  plaintiff  came  upon  the  premises  of  said 
Thomas  B.  Murphy,  this  defendant's  decedent,  and 
then  and  there  took  the  tractor,  plow  and  disc  des- 
cribed in  said  note,  and  converted  the  same  to  its 
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own  use,  and  repossessed  itself  absolutely  of  the  said 
described  tractor,  plow  and  disc,  and  took  said  prop- 
erty in  full  and  complete  satisfaction  and  discharge  of 
the  said  several  promises  and  of  all  the  sums  of  money 
in  said  declaration  mentioned . ' '  Issue  was  joined  on 
this  plea;  and  the  facts  alleged  in  the  plea  constitute 
the  controverted  question  of  fact  in  the  case.  It  is  elem- 
entary, that  inasmuch  as  the  appellee  alleged  an  af- 
firmative defense  it  was  encumbent  upon  her  to  es- 
tablish such  defense.  In  the  trial  by  the  court,  the 
court  found  the  issues  in  favor  of  the  appellee,  and  en- 
tered an  order  vacating  and  setting  aside  the  judg- 
ment, which  had  been  entered  by  confession;  this  ap- 
peal is  prosecuted  from  this  order  and  judgment  of 
the  court. 

The  record  of  the  evidence  discloses  the  following 
facts  in  reference  to  the  issue  involved  in  the  contro- 
versy. That  the  deceased  Thomas  B.  Murphy  on 
March  10,  1921,  purchased  from  the  appellant  certain 
farm  machinery  consisting  of  a  tractor,  plow  and  disc, 
for  the  sum  of  $2588.11;  and  that  he  gave  the  appel- 
lant two  promissory  notes  for  the  amount  of  the  pur- 
chase price;  one  note  for  $588.11,  drawing  interest 
from  date  at  the  rate  of  7  percent  per  annum,  and  due 
on  or  before  Sept.  1st,  1921;  and  another  note  for 
$2000.00,  drawing 
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interest  from  date  at  the  rate  of  7  percent  per  annum 
and  due  on  or  before  March  1st,  1922.  A  warrant  of 
attorney  authorizing  the  confessing  of  a  judgment  was 
attached  to  each  of  these  notes .  The  farm  machinery 
was  thereupon  delivered  to  Murphy  and  he  used  it  ex- 
tensively for  about  two  years  in  farm  work  on  his  fann 
of  240  acres;  Murphy  did  not  pay  anythiug  on  the  notes 
given  for  the  machinery;  but  after  both  notes  had  be- 
come due  and  remained  unpaid,  he  returned  the  farm 
machinery  to  the  appellant  in  the  spring  of  1923;  and 
the  appellant  took  possession  of  it  at  that  time;  re- 
paired it  and  put  it  in  proper  order  for  sale  and  then 
sold  it  for  $1072.00.  The  price  obtained  therefor,  the 
evidence  shows,  was  the  fair  cash  market  value  of  the 
machinery  at  the  time  of  its  sale  in  the  condition  that 
it  was  in.  The  amount  realized  from  the  sale  of  the 
machinery  was  credited  by  the  appellant  on  the  two 
notes  given  by  Murphy;  and  the  smaller  note  for 
$588.11  with  the  interest  due  thereon  was  liquidated 
thereby;  and  the  balance  remaining,  was  credited  on 
the  amount  due  on  the  $2000.00  note.  The  judgment 
taken  on  the  $2000.00  note  represents'  the  amount  of 
the  principal  and  interest  due  on  that  note,  less  the 
credit  and  the  attorney's  fees  provided  for  in  the  war- 
rant of  attorney. 

The  vital  question  which  arises  from  this  contro- 
versy is,  whether  or  not  the  evidence  sustains  the 
issue  of  fact  raised 
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by  the  special  plea,  in  averring  that  the  appellant  re- 
possessed itself  of  the  tractor,  plow  and  disc  in  ques- 
tion for  which  the  note  was  given,  and  took  them  in 
satisfaction  of  the  indebtedness  represented  by  the 
note.  The  appellee  offered  no  evidence  to  sustain  her 
plea;  but  the  appellant  called  D.  L.  Latham  as  a  wit- 
ness to  testify  concerning  this  feature  of  the  case. 
Latham  testified,  that  he  was  a  traveling  adjuster  for 
the  Deere  Plow  Co.  in  the  fall  of  1925;  and  that  he 
went  with  Fred  Chevillon,  the  representative  of  tin* 
appellant,  to  the  house  of  Thomas  B.  Murphy,  who 
at  that  time  was  living  in  Bushnell,  to  see  about  the 
collection  of  Murphy's  indebtedness  on  the  notes  in 
question,  and  that  he  had  the  notes  with  him  at  the 
time.  Latham  was  asked,  to  state  the  conversation 
as  nearly  as  he  could,  and  his  answer  was  as  follows: 
"After  I  was  introduced  or  introduced  myself,  like 
that  I  was  with  the  Deere  Plow  Co.,  and  had  went 
over  to  Carthage  in  their  behalf  to  get  the  Chevillon 
people  to  pay  some  money  that  they  owed  John  Deere 
Plow  Co.,  and  that  the  John  Deere  people  had  given 
me  his  paper,  I  think  it  is  the  words  I  used,  I  am  stat- 
ing the  conversation  with  him.  The  John  Deere  Plow 
Co .  had  given  me  some  paper  or  his  notes',  and  he  says, 
yes,  yes,  he  says,  I  know  I  owe  the  Chevillon  people  a 
lot  of  money,  and  I  want  to  pay  it,  he  says,  I  am 
honest,  and  would  pay  it  if  I  could  see  my  way  to  do 
it;  but,  he  says,  here  I  am  a  sick  man,  he  says,  and 
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I  don't  see  any  way  that  I  will  ever  be  able  to  pay  it. 
He  says,  I  want  to,  and  if  I  live  long  enough  and  get 
to  where  I  can,  I  will,  I  Relieve  I  asked  him  if  he 
knew  about  how  much  he  was  owing;  or  perhaps  I 
called  his  attention,  that  the  notes  were  then  and  there 
four  years  old;  1  don't  recall  which;  I  think  they  were 
given  in  1921  in  March,  or  somewhere  along  there.  I 
recall  it  was  considerable  interest;  and  he  says,  yes, 
he  sa}rs,  here  is  a  note  with  no  endorsements,  yes,  but, 
he  says,  I  got  some  credit  coming  on  that  for  some 
goods  they  took  back,  that  I  gave  them  back,  or  some- 
thing; but  that  he  was  honest,  and  he  knew  he  owed 
them  a  lot  of  money  and  he  wanted  to  pay  it .  " 

The  testimony  of  Latham  is  the  only  witness  in 
the^ase  which  definitely  shows  how  the  appellant  be- 
came repossessed  of  the  farm  machinery  in  question, 
and  Murphy's  understanding  with  appellant  concern- 
ing the  return  of  the  property  back  to  the  appellant; 
and  the  fact  appears  to  be  established  by  this  testi- 
mony, that  Murphy  turned  back  the  machinery  to  the 
appellant,  and  was  to  get  credit  to  the  extent  of  its 
value  on  the  amount  of  his  indebtedness  on  the  notes 
he  had  given  to  appellant.  There  is  no  proof  in  the 
case  contradicting  the  evidence  of  Latham;  and  this 
evidence  may  therefore  be  regarded  as  conclusive 
proof  of  the  fact  that  the  appellant  did  not  repossess 
itself  and  take  back  the  property  in  question  in  full 
and  complete  satisfaction 
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of  the  notes  as  alleged  in  the  plea,  but  took  it  back 
willi  the  understanding,  that  Murphy  should  be  given 
eredit  for  the  amount  of  the  value  thereof  on  his  notes . 
In  this  state  of  the  record,  we  conclude  that  the  court 
was  in  error  in  finding  the  issues  for  the  appellee;  and 
in  vacating  the  judgment  in  question.  The  order  of 
the  court  vacating  the  judgment  is  therefore  reversed 
and  the  cause  remanded  with  directions  to  enter  an 
order  that  the  judgment  stand  as  originally  rendered. 
Reversed  and  remanded. 
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General  No.  8188  Agenda  No.   13 

OCTOBER  TERM,  A.  1).   1927 

George  W.  Farley,  Appellee,     l^ 
vs. 
James  H.  Lanham  et  al.,  Appellants.  ^^ 

Appeal  from  the  Circuit  Court  of  Sangamon  County 

SHURTLEFF,  P.  J. 

This  is  a  suit  in  equity  in  which  appellee  filed  his 
bill  of  complaint  for  specific  performance  of  two  con- 
tracts in  writing,  and  additional  verbal  agreements 
in  connection  therewith,  against  James  H.  Lanham, 
one  of  the  appellants,  to  the  September  Term,  1919,  of 
the  Circuit  Court  of  Sangamon  County.  The  bill 
charged  that  appellee  and  appellant,  on  September  19, 
1918,  entered  into  the  following  written  contract: 

Springfield,  111.,  Sept.    19,  1918 

"This  agreement  made  between  J.  H.  Lanham 
and  George  Farley,  witnesseth,  that  said  Lanham  is  to 
trade  property  located  at  116  W.  Carpenter  Street 
and  Lots  Nine  (9)  and  Ten  (10),  Mt.  Pleasant  Addi- 
tion to  the  City  of  Springfield,  Sangamon  County,  Illi- 
nois, valuation  Ten  Thousand  Dollars  ($10,000)  for  all. 
Farley  is  to  trade  his  farm  of  Three  Hundred  and  Six 
(306)  acres  in  Saline  Count y,  Illinois,  valuation  Fifty 
($50)  Dollars  per  acre.  It  is  understood  that  L.  H. 
Coleman  has  a  mortgage  on  said  farm,  amount  Five 
Thousand  Dollars  ($5,000.00)  which  Farley  is  to  re- 
duce to  Four  Thousand  Dollars  ($4,000.00)  and  then 
he  is  to  cany  the  balance  due  on  a  second  mortgage  at 
six  per  cent  for  five  years.  It  is  agreed  that  Lanham 
shall  not  be  in  default  until  two  years  interest  is  due 
and  unpaid  on  second  mortgage.  Each  party  is  to  pay- 
all  taxes  and  special  assessments  against  their  respec- 
tive 
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properties  due  on  January  1,  1919.  This  trade  is  to  be 
closed  up  January  1,  1919.  Lanham  agrees  to  pay 
One  Thousand  Dollars  ($1,000.00)'  in  cash  on  January 
1,  1919  and  the  mortgage  is  to  be  reduced  to  that 
amount.  Eacli  party  agrees  to  put  up  a  forfeit  oi' 
$250.00  in  the  hands  of  Louis  Coleman  to  bind  this 
trade  provided  said  Coleman  will  take  the  mortgage 
for  $4,000.00  on  the  Farley  farm. 

"This  conveys  surface  of  farm  only,  mining  priv- 
ileges reserved. 

J.  H.  LANHAM 
GEO.  FARLEY 
"Lanham  agrees  to  pay  the  interest  on  Coleman 
mortgage  from  October  1,  1918  to  January  1,  1919  and 
Lanham  is  to  receive  the  rents  from  his  properties  due 
up  to  January  1,  1919,  and  in  addition  Lanham  is  to 
pay  interest  on  the  other  money  due  Farley  from  Oc- 
tober 1  to  January  1,  1919." 

On  December  26,  1918,  they  entered  into  another 
agreement  in  writing  as  follows: 

"Springfield,  111.,  Dec.  26th,  1918 
"This  agreement  witnesseth  that  George  W.  Far- 
ley is  to  deliver  to  J.  H.  Lanham  the  warranty  deed 
made  by  him  for  the  305  acres  of  land  in  Saline  coun- 
ty, Illinois,  and  now  held  by  John  Bai'ber.  The  said 
J.  H.  Lanham  is  to  deliver  deeds  held  by  John  Bar- 
ber to  George  Farley  when  Farley  secures  possession 
of  a  certain  quit  claim  deed  made  to  the  305  acres 
of  land  in  Saline  County,  Illinois  signed  by  Charles 
Stahl  and  wife,  and  Z.  T.  Taylor,  when  this  is  done 
Farley  is  to  deliver  the  quit  claim  deed  to  J.  H.  Lan- 
ham; when  this  is  done  J.  H.  Lanham  is  to  pay  $750.00 
in  cash  and  make  a  mortgage  on  said  land  for  $5,000.00, 
coal,  oil  and  mineral  rights  reserved.  The  deeds  held 
by  Barber  to  be  delivered  to  Farley  are  for  Lots  9  and 
10  Mt.  Pleasant  Addition  and  Lot  3  of  Mason's  Ad- 
dition, Springfield,  Illinois.  Subject  to  abstract  in- 
spection . ' ' 

J.  H.  Lanham 
Geo.   W.   Farley 
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The  bill  further  alleges  that  other  verbal  agree- 
ments were  had  between  the  parties  in  which  the 
mortgage  held  by  L.  H.  Coleman  was  to  be  paid  in 
full  and  another  mortgage  for  five  thousand  dollars 
given  to  Farley  for  five  years',  with  interest  at  six 
per  cent. ;  that  the  appellant  James  H .  Lanham  should 
deed  to  appellee  the  property  in  the  City  of  Spring- 
field, subject  to  mortgages  of  thirty-five  hundred  dol- 
lars, payable  five  years  from  October  10,  1918,  and 
that  the  exchange  of  said  property  should  take  place 
on  January  1,  1919;  that  in  compliance  with  the  agree- 
ments appellee  made  a  deed  to  the  farm  land  and  con- 
veyed all  his  rights  in  said  property  to  James  H.  Lan- 
ham, but  that  he  did  not  receive  the  deeds  to  the  prop- 
erty located  in  the  City  of  Springfield,  neither  were 
the  abstracts  covering  said  property  brought  down  to 
January  1,  1919;  that  the  thirty-five  hundred  dollar 
mortgage  made  on  the  city  property  by  the  appellant 
James  H.  Lanham  was  not  for  a  period  of  five  years, 
but  for  only  one  year;  that  the  five  thousand  dollar 
mortgage  did  not  cover  the  whole  land  deed  to  the 
appellant  James  H.  Lanham;  and  did  not  bear  six  per 
cent  interest;  that  said  mortgage  and  notes  were  to 
be  turned  over  to  appellee,  but  that  the  mortgage  was 
recorded  by  some  party  unknown  to  the  appellee,  with- 
out appellee's  consent,  knowledge  or  inspection. 

The  bill  further  charges  that  the  appellant  James 
H.  Lanham  was  still  collecting  the  rentals  on  the  city 
properties,  and  that  the  said  Lanham  was  endeavor- 
ing to  sell  the  farm  land  in  Saline  county  theretofore 
conveyed  to  him  by  the  appellee;  that  James  H.  Lan- 
ham did  not  comply  with  all  the  agreements  and  con- 
tracts entered  into  by  the  parties  with  reference  to  the 
transfer  of  the  land  and  real  estate  in  the  City  of 
Springfield,  and  that  the  appellee,  George  W.  Farley, 
insisted  that  James  H.  Lanham  account  for  the  rentals 
collected  upon  the  Spring-field  property . 
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The  bill  prayed  that  James  H.  Lanham  ought  to 
be  restrained  by  the  injunction  of  the  Circuit  Court 
from  collecting  and  receiving  the  rentals,  and  from 
disposing,  transferring  and  conveying  the  farm  land, 
as  described  in  the  deeds,  until  an  adjustment  was 
made  by  the  court  of  the  rights  of  the  appellee,  and 
until  the  deeds  to  the  property  located  in  the  City  of 
Springfield  were  properly  executed  and  delivered  to 
him,  subject  to  a  mortgage  of  thirty-five  hundred  dol- 
lars, payable  five  years  from  October  10,  1918;  that  an 
accounting  be  made  of  the  rentals  of  the  properties 
located  in  Springfield,  and  that  James  H.  Lanham  be 
ordered  to  make  proper  deeds  to  the  same;  that  a 
note  in  the  sum  of  five  thousand  dollars  secured  by  a 
mortgage  for  a  period  of  five  years  on  the  whole  farm 
land  described  in  said  deeds,  bearing  interest  at  the 
rate  of  six  per  cent  per  annum,  be  given  to  appellee, 
and  prayed  process. 

Appellant  James  H.  Lanham  filed  an  answer  ad- 
mitting that  he  was  seized  in  fee  of  the  lands  in  the 
City  of  Springfield,  described  in  the  bill,  but  averred 
that  a  certain  mortgage  was  outstanding-  against  said 
lands  and  that  a  judgment  against  appellant  was  out- 
standing, which  was  a  lien  against  said  lands.  Appel- 
lant admitted  making  said  contracts,  as  averred  in 
the  bill,  but  alleged  that  appellee's  tract  of  land  was 
valued  at  fifty  dollars  an  acre  instead  of  fifty-two 
dollars  an  acre,  and  that  said  contract  had  in  it  no 
reservation  of  mining  privileges  or  any  clause  limit- 
ing the  parcel  to  be  transferred  to  the  surface  only. 
The  answer  admitted  the  making  of  certain  verbal 
agreements  between  the  parties,  and  alleged  that  said 
verbal  agreements  were  executed  by  both  parties;  but 
the  answer  denied  that  the  verbal  agreements  were  as 
set  forth  by  words  and  figures  in  the  bill  and  in  this  re- 
spect alleged  that  Appellant  Lanham  Was  to  mortgage 
the  city  property  for  four  thousand  dollars  for  a  term 
of  one  year  and  not  for  thirty-five  hundred  dollars,  as 
alleged,  and  that  appellant  was  to  execute  a  mortgage 
on  the  larger  tract  of  the  farm  for  five 
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thousand  dollars  at  five  per  cent,  interest  per  annum 
for  five  years. 

The  answer  further  charges  that  the  appellant 
James  H.  Lanharn  did  mortgage  the  city  property  for 
four  thousand  dollars  for  one  year,  but  reserved  the 
privilege  of  having  said  mortgage  extended  for  two 
years  longer;  that  J.  J.  Wyatt  of  Ashland,  Illinois, 
has  a  prior  mortgage  for  thirty-five  hundred  dollars, 
and  that  a  second  mortgage  for  five  hundred  dollars 
was  executed  and  delivered  to  Franklin  Lanharn  for 
one  year. 

The  answer  charges  that  Louis  Coleman  repre- 
sented Appellee  Farley  as  his  attorney  throughout  the 
transaction  between  the  parties,  and  that  the  money 
derived  from  the  mortgages  on  the  city  property  was 
paid  to  Coleman  for  the  purpose  of  satisfying  his 
mortgage  on  the  tract  of  land  owned  by  appellee;  that 
the  said  James  H.  Lanharn,  appellant,  executed  and 
delivered  to  said  attorney  for  Farley  deeds'  on  said 
city  property,  subject  to  the  aforesaid  mortgages;  that 
Appellee  Farley  executed  a  deed  for  said  farm  for  the 
appellant;  that  the  same  was  delivered  to  Louis  Cole- 
man, his  attorney,  for  delivery  to  the  appellant  and 
that  the  deed  was  delivered  and  placed  on  record  in 
Saline  County,  Illinois;  that  said  appellant  James  H. 
Lanharn  in  turn,  and  in  compliance  with  the  verbal 
agreements  and  contracts'  in  writing,  delivered  to 
Coleman  for  appellee  a  first  mortgage  on  the  larger 
tract  of  land  in  Saline  County,  Illinois,  for  five  thou- 
sand dollars,  at  five  per  cent,  interest,  for  a  term  of 
five  years,  which  mortgage  was  placed  of  record  in 
Saline  County,  Illinois;  that  the  deeds  and  mortgages 
were  made  in  compliance  with  the  agreements,  and 
that  abstracts  of  title  were  brought  down  to  date  and 
delivered  to  the  appellee . 

The  answer  also  avers  that  the  appellee  may  ob- 
tain possession  of  the  premises  which  were  conveyed 
to  him  by  Appellant  James  H.  Lanharn,  and  that  the 
said  appellant  had  been  and  is  collecting  the  rentals 
and  profits  of  said  premises  from  the  time  of  said 
agreement,  and  is  doing  so  solely  by  reason  of  appel- 
lee's verbal 
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request  and  an  order  in  writing  to  him  from  the  ap- 
pellee; that  appellee  never  asked  for  an  accounting  of 
said  rentals,  and  that  the  interest  on  all  said  mortgage  .- 
to  be  paid  by  appellee  had  been  paid  by  said  Appel- 
lant James  H.  Lanham  out  of  the  rentals  and  profits, 
as  may  be  seen  by  an  account  attached  to  his  answer. 

The  answer  avers  that  all  deeds,  mortgages  and 
abstracts  of  title  in  proper  form  were  executed  and 
delivered  as  provided  by  all  of  said  contracts,  and 
that  said  appellant  James  H.  Lanham  had  complied 
with  all  said  agreements;  that  he  is  not  about  to  sell 
the  farm  conveyed  to  him,  nor  does  he  insist  on  col- 
lecting rentals  on  the  city  property,  but  desires  that 
appellee  take  charge  of  said  property  as  he  is  in  duty 
bound  to  do;  that  the  interest  due  from  him  to  appel- 
lee on  the  mortgage  on  the  farm  land  in  Saline  County, 
Illinois,  has  been  deposited  in  the  Illinois  National 
Bank  at  Springfield,  Illinois,  to  the  appellee's  account; 
that  the  notes  secured  by  said  mortgage  are  in  pos- 
session of  Louis  Coleman  as  attorney  for  appellee; 
and  that  he  has  attached  to  his  answer  what  he  termed 
a  true  statement  covering  rentals  and  charges  on  the 
city  property. 

Appellee  filed  his  general  replication.  The  cause 
was  referred  to  the  master  in  chancery  upon  the  or- 
iginal bill,  answer  and  replication.  The  master  heard 
the  proofs  and  presented  his  report  of  his  conclusions 
of  law  and  fact  in  said  cause,  to  which  objections 
were  made  by  Appellant  James  H.  Lanham  and  later, 
by  stipulation,  the  objections  became  exceptions  be- 
fore the  chancellor.  The  exceptions  were  heard  and 
overruled  and  said  cause  was  referred  back  to  the 
master  for  an  accounting.  Additional  testimony  was 
taken  before  the  master  upon  the  question  of  collec- 
tion of  rentals  and  expenditures  upon  the  Springfield 
city  property.  Certain  facts  being  disclosed  in  regard 
to  transferring  the  farm  land  in  Saline  County  by  Ap- 
pellant James  H.  Lanham  to  his  father,  J.  E.  Lan 
ham,  the  appellee  obtained  leave  of  the  court  to  amend 
the  original  bill,  making  J.  E.  Lanham,  Walter  A. 
Durham  and  the  Big  Creek  Coals  Inc.,  a 
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corporation,    parties  defendant,    and  the  amendment 
was  filed  October  13,  1926. 

In  addition  to  the  allegations  in  the  original  bill. 
it  was  charged  that  James  H.  Lanham,  appellant, 
conveyed  title  to  the  Saline  County  land  to  Appellant 
J.  E.  Lanham,  and  that  the  said  J.  E.  Lanham  and 
Rosa  B.  Lanham,  his  wife,  entered  into  a  lease  cover- 
Log  the  coal  rights  to  said  land  with  Walter  A.  Dur- 
ham, who  in  turn  assigned  the  lease  to  the  Big  Creek- 
Coals  Inc.,  a  corporation.  Said  amended  bill  asked 
that  the  deed  from  James  H.  Lanham  to  J.  E.  Lan- 
ham be  declared  null  and  void,  and  for  a  finding  that 
it  was  made  for  the  purpose  of  obstructing  the  rights, 
title  and  interest  of  said  appellee  in  said  coal  rights, 
and  to  minimize  the  securities  given  to  him  on  the 
said  five  thousand  dollar  mortgage,  and  asked  that 
the  leases  above  named  be  declared  null  and  void, 
and  that  the  said  James  H.  Lanham  and  J.  E.  Lan- 
ham. appellants,  shall  give  an  accounting  for  all  the 
moneys  they  collected  and  received  from  the  said  coal 
company  under  said  coal  lease. 

An  answer  was  filed  by  the  appellant  Walter  A 
Durham  and  the  Big  Creek  Coals  Lie,  a  corporation, 
and  testimony  was  taken  covering  the  payments  made 
by  the  coal  company  to  J .  E.  Lanham  under  said  lease. 
Later,  on  May  16, 1927,  the  appellant  J.  E.  Lanham  filed 
his  answer  in  which  he  claims  that  he  took  the  title  to 
said  land  for  a  good  and  valuable  consideration,  and 
that  he  had  no  knowledge  of  any  controversy  be- 
tween the  appellee  and  James  H.  Lanham.  He  admit- 
ted leasing  the  coal  rights  to  Walter  A.  Durham,  and 
denies  that  appellee  was  entitled  to  the  relief  asked  in 
his  amended  bill.  Replication  was  filed  to  said  ans 
wer.  Evidence  was  heard  before  the  master  upon  the 
amended  bill  and  the  answers  thereto.  No  testimony 
was  offered  by  the  appellant  J .  E .  Lanham  in  support 
of  his  answer. 

Thereafter  the  master  filed  his  additional  report 
of  conclusions  of  law  and  fact  upon  the  evidence  taken 
on  the  accounting  and  upon  the  evidence  covering  the 
allegations  in  the  amendment  to  the 
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bill,  and  the  answers  thereto,  The  appellants  James  H, 
Lanham  and  J.  E.  Lanham  filed  their  objections  be- 
fore the  master,  which  were  overruled  and  were  mad." 
exceptions  before  the  chancellor.  The  exceptions  to 
the.  supplemental  report  and  the  report  theretofore 
filed  were  argued  before  the  chancellor  and  Were  over- 
ruled, and  a  decree  entered. 

The  master  found  and  the  court  decreed  that  it 
had  jurisdiction  of  the  subject  matter  of  the  bill  and 
all  parties  thereto,  and  that  the  contracts  entered 
into  between  the  appellee  and  the  appellant  James  H. 
Lanham  were  valid  agreements  winch,  when  con- 
strued as  a  whole,  obligated  appellee  to  convey  to  Ap- 
pellant James  H.  Lanham,  witli  coal,  oil  and  mineral 
rights  reserved,  the  305  acres  of  land  in  Saline  Couu 
ty,  formerly  owned  by  said  appellee,  and  that  said 
appellant  Jam<?s  H.  Lanham  became  obligated  to 
convey  to  appellee  the  real  estate  in  Springfield,  Illi- 
nois, formerly  owned  by  him;  that  Appellant  James 
H.  Lanham  should  pay  to  appellee  the  sum  of  five 
thousand  dollars,  being  the  mortgage  lien  upon  said 
farm  in  Saline  County,  together  with  interest  accrued 
thereon  from  the  date  of  its  making,  and  the  proper- 
ties in  the  City  of  Springfield  should  be  turned  over 
to  appellee  clear  of  any  encumbrances  except  those 
placed  thereon  by  the  appellee  himself;  that  the  deed 
between  the  appellants  James  H.  Lanham  and  J.  E. 
Lanham  was  declared  null  and  void  and  Appellant 
James  H .  Lanham  was  ordered  to  make  a  deed  for  the 
coal  rights'  to  appellee;  that  he  pay  appellee  the  sum 
of  seven  hundred  and  fifty  dollars  and  interest  thereon 
and  the  sum  of  one  hundred  twenty  dollars  for  seed 
wheat;  that  James  H.  Lanham  should  make  a  suffi- 
cient deed  of  conveyance  covering  the  properties  in 
the  City  of  Springfield  formerly  owned  by  him,  and 
that  in  the  accounting  of  the  money  received  by  Ap- 
pellant James  H.  Lanham  from  the  Spring-field  prop- 
erty lie  was  chargeable  with  the  following  amounts: 
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Rentals  collected  on  Spring- 
field property $  (5,068.00 

On  rentals  received  from 

the  coal  rights'  the  sum  of        4,362.52 

Due  to  appellee  for  .seed 
wheat 120.00 

Making  a  total  amount 
chargeable  to  Appellant 
■Tames  H.  Lanham  the 
sum  of  $10,550.52 

The  appellant  James  H. 
Lanham  should  have  cred- 
it for  the  following: 

For  his  services  rendered  as 
agent  for  the  Springfield 
properties   $      5 1 2 .  60 

To  water  and  light  hills  paid 
by  him  on  said  property.  . . .        401 .91 

Mortgage  lien  paid  on  the 
Springfield  property    3,500.00 

Interest  on  said  mortgage 
lien 1,107.50 

Insurance  premiums  on  Spring- 
field property  paid  bv  James 
H.   Lanham' ' 115.20 

Taxes  on  Springfield  property 
paid  by  James  H.  Lanham      1,098.86 

Repairs  made  and  paid  by 
James  H.  Lanham  702.25 

Making  a  total  credit  of  ... .  $  7,498.32 

Deducting  the  credits  due 
to  Appellant  James  H. 
Lanahm  from  the  credits  due 
to  Appellee  George  W.  Far- 
ley, leaves  a  total  net  due 
appellee  over  all  funds  col- 
lected and  handled  by  Ap- 
pellant James  H.  Lanham 
the  sum  of  $3,052.20 

It  was  also  found  that  Appellee  George  W.  Far- 
ley should  make  a  deed  to  Appellant  James  H.  Lan- 
ham for  the  fifteen  acres'  of  land  which  had  been  omit- 
ted in  the  original  deed.  The  court  also  found  that 
Appellant  James  H.  Lanham  had  been  in  continuous 
possession  of  said  fifteen  acres,  and  if  the  appellee 
failed  to  convey  by  deed  the  said  fifteen  acres,  lli" 
appellant  James  H.  Lanham  should  be  entitled  to  an 
additional  credit  of  seven  hundred  and  eighty  dollars. 

It  was  further  found  that  the  thirty-five  hundred 
dollar  mortgage  upon  the  Spi'ingfield  property  had 
been  paid,  but  that  the  mortgage  had  not  been  released 
of  recoi'd.  It  was  also  found  that  J.  E.  Lanham  ob- 
tained a  deed  to  the  Saline  County  property  from 
James  H.  Lanham  during  the  pendency  of  these  pro- 
ceedings, and  that  Walter  A.  Durham  and  Grace  Dur- 
ham, the  Big  Creek  Coals  Inc..  a  corporation,  claim 
some  interest  in  said  coal,  and  the  court  found  that 
their  interests  are  subject  to  the  rights  of  appellee. 

The  court  further  found  that  the  deed  from  James 
H.  Lanham  to 
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J.  E.  Lanham,  father  of  Appellant  .James  H.  Lan- 
ham, was  made  for  the  purpose  of  fraudulently  ob- 
structing the  rights,  title  and  interest  of  appellee,  and 
to  deprive  and  defraud  him  out  of  the  profits  of  the 
coal,  oil  and  mineral  rights  underlying  said  Saline 
County,   Illinois,  land. 

Appellants  ,J .  H.  Lanham  ami  J.  E.  Lanham 
have  appealed. 

The  salient  facts,  as  shown  by  this  record,  estab- 
lish by  a  preponderance  of  the  evidence  that  aflci 
the  first  contract  was  made  and  the  appellee  and  Ap- 
pellant James  H.  Lanham  deposited  the  sum  of  two 
hundred  and  fifty  dollars  each  with  Louis  Coleman, 
they  learned  that  Louis  Coleman  refused  to  carry  the 
mortgage  upon  the  farm  for  four  thousand  dollars, 
and  that  Stahl  and  Taylor,  avIio  had  the  title  to  the 
farm  land  in  Saline  County  as  security,  insisted  in 
having  their  equity  in  said  premises  paid.  The  par- 
ties entered  into  a  new  agreement  to  conclude  their 
trade.  It  was  decided  between  them  that  each  one 
should,  in  addition  to  the  two  hundred  and  fifty  dol- 
lars theretofore  paid  to  Coleman,  place  in  his  hands 
the  sum  of  one  thousand  dollars  each,  making  a  total 
of  twenty-five  hundred  dollars,  which  was  done,  and 
if  the  contract  was  not  closed  b}-  January  1,  1919,  the 
party  in  default  should  forfeit  to  the  other  his  deposit. 

On  October  24,  1918,  appellee  left  a  deed  to  the 
Saline  County  land  with  John  Barber,  an  attorney 
in  Springfield,  who  represented  Appellant  James  H. 
Lanham,  to  be  held  until  the  contract  was  concluded. 
Lanham  was  to  make  a  mortgage  to  Farley  for  live 
thousand  dollars  on  the  Saline  County  land,  deeded 
to  him  by  Farley,  and  a  deed  to  the  coal  rights,  if  not 
sold,  Lanham  agreed  to  raise  sufficient  funds  to  pay 
Coleman  his  mortgage  in  full  and  to  pay  Stahl  and 
Taylor  their  equity  in  the  Saline  County  farm.  Being 
unable  to  finance  the  proposition,  Lanham  requested 
Farley  to  allow  him  to  borrow  twenty-five  hundred 
dollars  on  the  property  situated  in  the  City  of  Spring- 
field, which  he  intended  to  transfer  to  Farely.  Farley 
agreed  to  this  proposition.  Later,  James  H.  Lanham 
instead  of  putting  a  mortgage  of  twent3'-five  hundred 
dollars  on  the  city 
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property,  raised  the  sum  of  thirty-five  hundred  dollars, 
for  which  he    .nave  a  mortgage,  and     paid  Coleman, 
Stahl  and  Taylor  their  claims  against  the  Saline  Conn 
ty  farm.    The   twelve   hundred   and   fifty   dollars   de 
posited  by  appellee,  George  W.    Parley,   was  never 
returned  to  him. 

The  testimony  shows  that  shortly  after  January 
1,  1919,  a  meeting  was  held  in  Hie  office  of  John  Bar- 
ber, the  attorney  for  Appellant  James  H.  Lanham,  at 
which  time  Z.  T.  Taylor,  Lanham  and  Appellee  Par- 
ley were  present.  Farley  claimed  that  Lanham  owed 
him  fifteen  hundred  dollars,  and  that  papers  should 
not  be  turned  over  to  Lanham  until  that  money  was 
paid.  Lanham  proposed  to  give  a  note  to  Farley  fur 
said  amount  but  Farley  refused  to  lake  the  note. 
Subsequentlv  thereto,  without  the  knowledge  or  con- 
sent of  appellee,  he  learned  that  the  deed  that  he  left 
in  Barber 's  office  was  placed  of  record  in  Saline  Coun- 
ty as  well  as  a  mortgage  made  to  him  by  James  H. 
Lanham,  which  mortgage  and  note  were  never  pre- 
sented to  him.  Several  conferences  took  place  be- 
tween the  appellant  James  H.  Lanham  and  the  ap- 
pellee . 

During  the  negotiations  and  prior  to  the  contract 
of  December  26,  1918,  the  appellant  James  H.  Lan- 
ham advised  the  appellee  that  if  a  deed  was  made  to 
him  including  the  coal  rights  to  the  Saline  County 
lands,  he  could  sell  the  coal  rights  for  the  sum  of 
twenty-two  dollars  per  acre  net  to  appellee  and  it 
would  save  them  additional  expenses  in  paying  taxes 
during  that  year.  Appellee  agreed  to  this  proposition, 
and  advised  James  H.  Lanham  that  whatever  he  ob- 
tained above  the  sum  of  twenty-two  dollars  per  acre 
was  to  be  his  commission.  Later,  Appellant  James 
H.  Lanham  informed  appellee  that  he  had  left  a  deed 
to  the  coal  rights  with  Louis'  Coleman  conveying  the 
same  back  to  him. 

Some  time  during  the  latter  part  of  January  or 
the  first  part  of  February,  1919,  Louis  Coleman,  who 
represented  Stahl  and  Taylor  and  was  not  the  attor- 
ney for  appellee,  as  Coleman's  testimony  shows, 
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brought  up  a  package  of  papers  to  James  E.  Dowl- 
iiig,  an  attorney  in  the  City  of  Springfield,  and  ob- 
tained a  receipt  from  Dowling  and  Parley  covering' 
tbe  papers  in  said  package.  Upon  examining  the  con- 
tents thereof  Appellee  Farley  ascertained  for  the  first 
time  that  a  mortgage  was  filed  in  Saline  County  for 
five  thousand  dollars,  covering  only  part  of  the  305 
acres  of  land,  and  that  it  bore  five  per  cent  interest 
instead  of  six;  that  the  package  did  not  contain  the 
deed,  to  the  coal  rights.  He  was  informed  that  the 
mortgage  on  the  city  property  conveyed  to  him  by 
Lanham  was  for  thirty-five  hundred  dollars,  bearing 
interest  at  six  per  cent  per  annum,  payable  one  year 
from  date,  and,  in  addition  thereto,  there  was  another 
mortgage  for  five  hundred  dollars;  that  the  abstracts 
to  the  city  property  were  not  brought  down  to  date, 
the  last  certificate  of  the  abstracter  being  on  October 
12,  1918,  aud  the  abstracts  did  not  show  the  mortgages 
mentioned.  Appellee  Farley  refused  to  accept  the 
papers  turned  over  to  him  by  Louis  Coleman  and 
wrote  on  the  envelope,  "rejected."  Several  confer- 
ences were  had  between  him  and  the  appellant  James 
H.  Lanharn  whereby  he  endeavored  to  obtain  a  set- 
tlement from  him  without  any  result. 

The  testimony  further  shows  that  Appellant 
James  H.  Lanham  purported  to  convey  to  his  father, 
Appellant  J.  E.  Lanham,  the  Saline  County  lands  on 
April  28,  1919,  by  two  deeds,  for  a  purported  consid- 
eration of  one  and  two  dollars  respectively;  but  the 
deeds  were  not  recorded  until  August  13th  and  L'6th, 
1919,  respectively  two  months  after  the  original  bill 
in  this  cause  was  recorded  in  the  office  of  the  Re- 
corder of  Deeds  in  and  for  Saline  County.  There  was 
no  consideration  paid  for  the  transfer  from  father  to 
son.  It  was  further  shown  that  the  son  always  held 
himself  out  as  the  owner  of  the  Saline  County  lands, 
and  that  the  transfer  to  the  father  was  not  known  to 
appellee  until  the  month  of  October,  1926. 

The  testimony  shows  that  shortly  after  appellee 
refused  to  accept  the  papers  from  Coleman,  Otto  Ditt- 
bemer  and  Appellant 
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James  H.  Lanham  appeared  at  the  office  of  James 
E.  Dowling  and  obtained  from  him  the  deeds  to  tin 
Springfield  properties  and  the  mortgage  of  five  thous- 
and dollars  given  by  appellant  James  H.  Lanham  to 
Appellee  George  W.  Farley,  as  well  as  the  notes  cov- 
ering the  same;  that  later  Appellant  James  II.  Lan- 
ham took  from  Otto  Dittberner  the  mortgage  and  the 
notes;  that  appellee  has  never  had  the  deeds  to  the 
city  property,  neither  the  mortgage  nor  the  notes 
which  were  due  him. 

The  testimony  further  shows  that  the  mortgage 
of  five  hundred  dollars  upon  the  city  property  \v:is 
paid  off  by  Appellant  James  H.  Lanham,  but  that 
the  release  of  the  same  was  not  filed  of  record.  A  long 
time  after  the  transaction  was  at  an  end,  the  release 
was  introduced  in  evidence  in  this  case;  that  out  of 
the  rentals  received  from  the  city  property  Appel 
lant  James  II .  Lanham  paid  off  the  mortgage  of  thir- 
ty-five hundred  dollars  the  last  installment  being  paid 
during  the  month  of  January,  1927,  but  that  it  was 
not  released  of  record. 

The  evidence  further  shows  that  Appellant  James 
H.  Lanham  did  not  pay  the  seven  hundred  and  fifty 
dollars  due  to  appellee  and  the  further  sum  of  one 
hundred  and  twenty  dollars  for  seed  wheat.  The  ac- 
counting of  Appellant  James  H.  Lanham  charges  ap- 
pellee six  per  cent  interest,  making  a  total  interest 
charge  of  $1646.75  on  the  thirty-five  hundred  dollar 
mortgage  up  to  the  time  the  mortage  was  paid  off, 
which  appellant's  testimony  shows  that  the  mortgage 
was  paid  off  in  various  payments. 

The  assignments  of  error  upon  this  decree  raise 
principally  questions  of  fact. 

It  is  assigned  as  error  that  the  master  and  chan- 
cellor found  and  decreed  that  appellee,  in  the  convey- 
ance of  the  Saline  County  lands,  was  to  reserve  the 
coal,  oil  and  mineral  rights,  and  it  is  charged  that 
appellee  wrote  this  clause  in  the  contract  without  the 
knowledge  of  Appellant  James  H.  Lanham,  after  the 
contract 
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was  executed.  This  contention  is  not  supported  bv  the 
testimony.  Appellee  produced  a  letter  written  by  Ap- 
pellant James  H.  Lanham  to  J.  T.  Taylor,  under 
date  of  December  26,  1918,  in  which  appellant  stated 
that  appellee  was  to  reserve  the  coal,  oil  and  mineral 
rights,  and  both  written  contracts  so  state. 

Appellants  assign  error  on  the  ground  that  ap- 
pellee  does  not  come  into  court  with  clean  Lands,  be 
never  having  carried  out  his  part  of  the  contracts. 
The  basis  of  this  assignment  is  that  appellee  gave 
appellant  a  conveyance  for  only  two  hundred  and 
ninety  acres  of  land  when  the  contract  calls  for  a  farm 
of  three  hundred  six  acres.  It  is  insisted  that  the  con- 
veyance is  fifteen  acres  short.  At  the  time  this  con- 
tract was  made  Stahl  and  Taylor  of  Elkhart,  in  Logan 
Counts,  held  the  legal  title  to  the  Saline  County  lands, 
in  fee,  in  trust  to  secure  the  payment  of  a  debt  that 
appellee  owed  to  them.  It  was  agreed  between  ap- 
pellee and  appellant  that  Stahl  and  Taylor  should 
convey  direct  to  Appellant  James  H.  Lanham,  upon 
the  payment  of  their  indebtedness,  and  such  a  deed 
was  executed  under  date  of  October  22,  1918,  and 
later  delivered  to  appellant.  This  deed  describes 
lands  amounting  to  "about  303  2-3  acres."  It  is  not 
disputed  but  that  this  deed  conveyed  appellee's  en- 
tire farm.  This  deed  appellant  caused  to  be  recorded 
in  Saline  County  on  January  9,  1919,  and  appellant 
from  that  date  has  held  and  claimed  to  own  the  en- 
tire tract,  by  virtue  of  the  deed.  Later,  appellee  ex- 
ecuted a  warranty  deed  to  appellant,  but  by  inadver- 
tence omitted  the  description  of  fifteen  acres,  which 
has  been  corrected  by  the  decree.  It  is  sufficient  an- 
swer to  this  contention  to  state  that  Appellant  James 
II.  Lanham  by  his  answer  and  by  his  attitude  through 
the  entire  proceeding  has  contended  that  all  of  the 
terms  of  the  written  and  verbal  contracts  had  been 
fully  carried  out  and  executed. 

Appellant  assigns  error  on  the  ground  that  the 
court  held  that  appellant  had  not  delivered  a  deed  to 
nppellee  of  the 
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Springfield  property  and  had  not  fully  carried  out 
his  part  of  the  contract.  This  assignment  is  based 
upon  the  assumption  that  Coleman  was  the  agent  of 
appellee  and  was  authorized  to  do  all  things  neces- 
sary to  be  done  for  appellee  in  carrying  out  the  con- 
tract. It  is  based  unon  the  further  assumption  that 
Appellant  James  H.  Lanham  fully  performed  his  pan 
of  the  contract.  Coleman  was  not  appellee's  attorney 
or  agent  in  any  respect.  He  was  appellee's  creditor 
and  interested  only  in  collecting  his'  debt  from  ap- 
pellee and  using  the  situation  to  that  end.  Papers 
delivered  to  Coleman  did  not  effect  a  delivery  to  ap- 
pellee. Appellant  did  deposit  a  deed  or  cause  one  to 
be  left  with  Coleman,  but  the  abstract  was  not  brought 
down  to  date  and  the  conveyance  was  not  made  "sub- 
ject to  abstract  inspection,"  in  accordance  with  the 
terms  of  the  contract.  The  proofs  show  that  appellant 
had  purposely  encumbered  the  property  for  four  thou- 
sand dollars  in  violation  of  the  contract,  and  has  used 
the  rents,  issues  and  profits  of  the  property  during 
the  nine  years  this  cause  has  remained  in  the  courts, 
in  part  to  satisfy  and  pay  up  his  individual  indebted- 
ness, which  payments  have  been  scattered  through  the 
entire  period,  although  the  decree  charges  appellee 
interest  on  his  own  funds  for  the  entire  time.  Appel- 
lant is  not  injured  by  the  decree  in  this  respect . 

It  is  claimed  b"  appellant  that  the  master  and  the 
chancellor  have  gone  outside  of  the  pleadings  in  re- 
quiring Appellant  James  H.  Lanham  to  account  foi 
sixty  bushels  of  seed  wheat  which  appellee  bad  upon 
the  Saline  County  lands,  and  which,  the  uncontradic- 
ted testimony  shows  appellant  used  upon  the  land  in 
the  fall  of  1918  and  for  which,  as  shown  by  the  testi- 
mony of  different  witnesses  Appellant  James  H.  Lan- 
ham agreed  to  pay.  It  was  a  part  of  the  same  trans- 
action covered  by  the  verbal  agreements,  and  we  see 
no  reason  whv  it  should  not  be  accounted  for  in  this 
suit. 
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Complaint  is  made  by  Appellant  James  H.  Lan- 
ham  that  the  decree  requires  him  to  pay  the  item  of 
seven  hundred  and  fifty  dollars  which  he  agreed  to 
pay  in  the  written  contract  of  December  26,  1918.  It 
is  contended  by  appellant  that  the  receipts  in  evidence 
show  that  appellant  has  paid  this  item  in  cash  to  Cole- 
man to  apply  upon  his  mortgage  covering  the  Saline 
County  farm.  Just  what  were  the  exact  terms  of  the 
contract  as  to  the  amounts  to  be  paid,  is  somewhat  in 
dispute  and  difficult  to  arrive  at  with  mathematical 
precision.  Appellant's  brief  and  argument  does  not 
tend  to  elucidation.  Taking  the  wording  of  the  con- 
tracts and  the  undisputed  testimony,  it  seems  to  be 
clear  that  appellant  traded  his  city  property  (said  to 
be  of  the  value  of  $10,000)  to  appellee  for  his  three  hun- 
dred and  six  acre  farm  ( said  to  be  worth  $50  per  acre ) , 
subject  to  a  mortgage  of  five  thousand  dollars,  and 
appellant  agreed  to  pay  appellee  one  thousand  doi 
lars  difference  between  the  properties.  The  citj1-  prop- 
erty was  to  be  clear  and  appellee  was  to  apply  the 
one  thousand  dollars  paid  by  appellant  upon  the  Cole- 
man mortgage  covering  appellee's  farm,  reducing  that 
mort gaffe  to  four  thousand  dollars.  This  was  the  first 
written  contract.  Coleman,  Stahl  and  Taylor,  who 
held  the  mortgage  notes  secured  upon  the  farm,  in- 
sisted upon  the  entire  debt  being  paid,  and  this  ne- 
cessitated different  arrangements  and  led  to  the  sec- 
ond contract,  which  was  executed  December  26,  1918. 
Appellant  and  appellee  had  each  deposited  with 
Coleman  the  sum  of  two  hundred  and  fifty  dollars. 
Later  each  party  deposited  one  thousand  dollars  with 
Coleman  to  carry  out  the  contract.  Up  to  this  time 
appellee  had  deposited  twelve  hundred  and  fifty  dol- 
lars, which  he  never  received  back,  and  appellant  had 
deposited  twelve  hundred  and  fifty  dollars. 

We  take  appellant's  testimony  for  the  payments 
which  he  made  to  Coleman  and  Taylor  to  release 
title  to  this  land.  Appellant  testified  and  produced 
receipts  to  show,  that  he  paid  Coleman  one  thousand 
dollars,  twenty-five  hundred  dollars  and  seven  hun- 
dred 
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and  fifty  dollars  to  apply  upon  the  mortgage 
debt,  making  a  total  of  $4250.  He  also  produced  an- 
other receipts  showing  he  had  deposited  with  Coleman 
two  hundred  and  fifty  dollars  as  a  forfeit,  which  wax 
applied  upon  the  mortgage  debt,  and  he  testified  thai 
he  paid  Stall!  and  Taylor  seven  hundred  and  fifty 
dollars,  making  the  total  five  thousand  dollars  in  ad- 
dition to  the  forfeit  deposit.  Of  the  above  moneys 
$1250  was  furnished  by  appellee  and  appellant  testified 
that  he  was  compelled  to  place  mortgages  upon  the 
city  properties  to  the  amount  of  four  thousand  dol- 
lars, which  appellee  was  entitled  to  take  clear.  From 
these  figures  it  is  plain  that  appellant  is  still  indebted 
to  appellee  in  the  sum  of  seven  hundred  and  fifty 
dollars,  if  the  mortgage  on  the  city  property  was  oper- 
ative for  only  thirty-five  hundred  dollars  against  ap- 
pellee. That  would  be  the  exact  amount.  In  any 
event,  from  appellant's  testimony  the  item  of  seven 
hundred  and  fifty  dollars  should  have  been  included 
in  the  decree.  That  figure  is  arrived  at  either  by  ex- 
eluding  the  five  hundred  dollar  mortgage  on  the  city 
property  or  by  excluding  the  forfeiture  checks  of 
two  hundred  and  fifty  dollars  each,  and  accounts  for 
the  reducing  of  the  cash  payment  from  one  thousand 
dollars  in  the  first  contract  to  seven  hundred  and  fifty 
dollars  in  the  second  contract  required  to  be  made  by 
appellant.  In  fact,  the  master's  report  finds  that  the 
encumbrance  upon  the  city  property  was  thirty-five 
hundred  dollars,  which  eliminates  all  other  questions 
as  to  the  correctness  of  the  item  of  seven  hundred  and 
fifty  dollars  found  in  the  decree. 

Appellant  assigns  error  in  that  the  decree  di- 
rects appellant  to  convey  to  appellee  Lot  3  and  the 
east  21  feet  of  Lot  4  in  Block  14  of  Mason's  addition 
to  the  City  of  Springfield.  Apparently  this  description 
means  and  intends  to  cover  the  premises  described  in 
the  contract  as  the  property  located  at  116  W.  Car- 
penter Street  in  the  City  of  Springfield.  The  descrip- 
tion in 
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the  decree  follows  the  finding  and  description  in  the 
master's  report  and  appellant  having-  made  no  objec- 
tion before  the  master  or  exception  before  the  chan- 
cellor to  the  finding  as  made,  it  is"  too  late  to  raise 
that  question  for  the  first  time  in  this  court. 

Appellants  assign  error  upon  the  finding  and  de- 
cree that  the  conveyance  by  appellant  James  H.  Lan- 
ham of  the  lands  in  Saline  County  to  his  father  (ap- 
pellant) was  made  in  bad  faith  and  with  the  intent  to 
obstruct  the  rights  of  the  appellee.  The  testimony  in 
this  record  supporting  the  decree  in  this  respect  is 
conclusive.  The  conveyance  was  made  without  any 
consideration  and  Was  not  placed  of  record  until  two 
months  after  appellee's  bill  of  complaint  was  recorded 
in  the  Recorder's  Office  of  Saline  County.  The  testi- 
mony of  Appellant  James  H .  Lanham  is  contradictory 
as  to  how  he  oame  to  make  the  deed  and  the  purpose 
of  it.  He  has  exercised  full  control  over  the  lands 
since  the  contract  with  appellee  and  Appellant  .lames 
H.  Lanham  has  furnished  his  own  affidavit  in  this 
record,  under  oath,  stating  that  he  is  the  owner  of 
the  land.  His  father  did  not  testify  and  makes  no 
claim  to  the  land.  Under  all  the  facts'  and  the  law  the 
father  can  claim  or  have  no  greater  rights  in  the 
Saline  County  lands  than  his  son,  James  H.  Lanham, 
holds. 

We  have  not  been  able  to  cover  all  of  the  facts 
and  arguments  in  this  case.  Apparently,  when  appel- 
lee was  asking  for  abstracts  and  requiring  to  know 
the  title  to  the  lots  in  Springfield  and  depositing  deeds 
to  be  delivered  upon  contingencies,  appellant  and  the 
creditors  of  appellee  were  completing  the  contracts 
for  him,  accepting  mortgages  and  deeds  with  different 
terms  and  provisions  from  those  agreed  upon  and 
otherwise  attending  to  appellee's  affairs  without  his 
knowledge,  authority  or  consent.  It  is  further  evi- 
dent that  a  market  having  been  found  for  the  coal 
upon  the  Saline  County  lands  has  tended  to  the  delay,, 
confusion  and  excited  scrutiny  of  the  contracts.  Tak- 
ing the  testimony  altogether 
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there  are  but  minor  discrepancies  between  the  parties 
as  to  the  true  state  of  the  facts  concerning  the  rate 
of  interest  upon  mortgages  and  the  periods  they  were 
to  run.  Appellee  did  execute  a  deed  containing  no 
reservation  of  the  coal,  oil  or  mineral  rights,  but  it  is 
fully  explained  and  was  so  made  at  the  request  of  Ap- 
pellant James  H.  Lanham  for  the  purpose  of  selling, 
for  appellee's  benefit,  his  entire  interest  in  the  farm. 
Appellant  can  not  claim  in  this  suit,  under  the  con 
tracts,  that  he  is  entitled  to  such  rights  because  on 
December  26,  1918,  in  his  letter  he  solemnly  disclaimed 
such  rights.  Appellant,  having  entered  into  the  con- 
tracts with  appellee,  and  having  secured  the  execution 
of  the  terms  thereof,  so  far  as  they  were  favorable  to 
appellant,  can  not  in  equity  refuse  to  carry  out  the 
terms  of  the  contracts  obligatory  upon  him.  (Robin- 
son et  a!  v.  Appleton,  et  al,  124  111.  276.)  The  rem- 
edy lies  against  subsequent  purchasers'  or  assignees 
of  the  vendee  taking  with  notice.  (Robinson  et  al  v. 
Appleton  et  al,  supra,)  and  the  remedy  in  this  cause  in 
not  entirely  confined  to  specific  performance. 

The  decree  of  the  Circuit     Court  of     Sangamon 
County  is  affirmed. 

Affirmed . 
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JANUARY  TERM,  1928 

Irene  Seeders  Clary,  Appellee. 

vs. 
William  G.  Fair,  Appellant. 

Appeal  from  the  Circuit  Court,  Tazewell  County 

SHURTLEFF,  P.  J.    . 

Appellee  brought  suit  in  the  Circuit  Court  of 
Tazewell  County  against  appellant  to  recover  for  in- 
juries sustained  in  an  automobile  accident,  while  rid- 
ing with  appellant  as  an  invited  gnegt  from  Spring- 
held  to  Pekin.  The  accident  occurred  at  or  near  the 
intersection  of  State  road  No .  24  with  the  Town  Line 
road,  about  one  mile  south  of  the  village  of  Green 
Valley  in  Tazewell  County . 

Owing  to  correction  lines  upon  the  township 
line  running  east  and  west,  State  road  No.  24,  run- 
ning north  and  south,  with  concrete  sixteen  feet  in 
width  in  the  center,  originally  made  a  turn  to  the 
west  on  the  Town  Line  road  of  132  feet  and  ten  inches. 
In  the  construction  of  the  concrete  State  road,  this 
right  angle  turn  has  been  effected  by  a  curve  in  the 
road  commencing  about  one  hundred  eighty  feet 
south  of  the  center  of  the  Town  Line  road,  then  bear- 
ing northwest  in  the  form  of  a  capital  letter  S  to  a 
point  about  one  hundred  eighty  feet  north  of  the  cen- 
ter of  the  Town  Line  road.  The  concrete  highway, 
where  it  crosses  the  intex'secting  highway  and  for 
twenty-five  to  thirty  feet  south,  runs  in  nearly  a  north- 
westerly direction,  south  of  which  point  it  curves  to 
the  south.  The  witness  Chase  testified  that,  "Both 
curves  of  the  State  road  were  dished,  a  little  slope  to 
the  inside  of  the  curve,  and  then  a  shoulder  on  each 
side  of  the  road.  There  was  no  shoulder  on  the  hard 
road  where  it  is  intersected  by  the  east  and  west  road. 
The  road  on  the  east  side  of  the  pavement  at  the  in- 
tersection with  east 
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and  west  road  was  practically  level.  1  believe  there 
was  a  little  depression  on  the  west  side.  The  inter  • 
seeling  roadway  east  of  the  pavement  was  level  for 
a  few  feet.  Then  it  might  have  been  a  little  rough  for 
a  few  feet.  A  person  could  drive  a  car  immediately 
east  of  the  paved  portion  of  the  road  and  parallel 
with  it  by  driving  slowly." 

Apparently  there  were  grade  ditches  on  either 
side  of  the  paved  highway  south  of  the  intersection. 

The  testimony  of  appellee  tends  to  show  that  as 
appellant  was  driving  his  Franklin  car,  containing 
five  passengers,  north  upon  the  curve  approaching  the 
intersection,  he  swerved  and  drove  it  off  from  the  con- 
crete pavement  into  the  gravel  on  the  right  hand  side. 
Then  there  was  a  sound  like  breaking  wood  and  the 
car  went  to  one  side  and  tipped  over  on  its  right  side 
and  was  found  facing  west,  north  of  the  center  of  the 
intersecting  highway  near  the  culvert.  The  rear 
right  wheel  was  demolished.  Appellant  was  traveling 
from  twenty-five  to  thirty-five  miles  an  hour. 

Appellant  testified  that  ho  saw  a  car  coming 
around  the  curve  from  the  north,  running  at  a  high 
rate  of  speed  very  close  to  the  black  mark  in  the  cen- 
ter of  thg  highway;  that  he  drove  his  car  off  from  the 
pavement  and  almost  immediately  turned  his  wheel 
so  as  to  bring  the  car  back  upon  the  pavement,  but 
that  the  car  seemed  to  go  straight  and  did  not  respond 
when  he  turned  it  back  toward  the  pavement  but 
shot  off  the  shoulder  of  the  road  and  was  overturned. 
Appellee  was  seriously  injured . 

There  were  three  counts  in  the  declaration.  The 
first  count  charged  that  appellant  so  improperly,  reck- 
lessly, negligently  and  carelessly  managed  said  auto- 
mobile that  he  drove  partially  off  the  paved  portion 
of  said  road,  and  so  carelessly,  recklessly  and  negli- 
gently managed  the  car  in  endeavoring  to  get  back 
upon  said  pavement,  that  said  car  overturned,  etc. 

The  second  count  charged  that  appellant  so  im- 
properly, recklessly,  negligently  and  carelessly  drove 
and  managed  his  said  automobile, 
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while  attempting  to  make  the  turn  at  said  curve,  that 
by  the  said  recklessness,  negligence  and  carelessness  of 
appellant  the  said  car  was  overturned. 

The  third  count  charged  that  appellant  so  im- 
properly, recklessly,  negligently  and  carelessly  drove 
and  managed  said  automobile,  while  attempting  to 
make  the  turn  at  said  curve,  that  he  drove  off  the  paved 
portion  of  said  road  and  so  carelessly,  recklessly  and 
negligently  drove  and  managed  said  car,  in  endeavor- 
ing to  get  back  upon  said  pavement,  that  said  car  over- 
turned, etc. 

There  was  a  verdict  and  judgment  for  appellee 
in  the  sum  of  twenty-five  hundred  dollars  and  appel 
lant  has  appealed. 

It  is  first  contended  by  appellant  that  there  is  no 
direct,  positive  testimony  tending  to  show  that  ap- 
pellee was  in  the  exercise  of  ordinary  care  for  her 
own  safety.  But  it  is  not  essential  that  it  should  be 
made  to  appear  by  what  is  called  direct  and  positive 
proof  that  appellee  exercised  ordinary  care  on  the 
occasion  in  question.  The  degree  of  care  exercised 
may  be  determined  by  circumstantial  evidence  or,  as 
has  at  other  times  been  stated,  may  be  inferred  by 
the  jury  from  the  circumstances  appearing  in  proof. 
(North  Chicago  R.  R.  Co.  v.  Rodert,  203  111.  415.) 
Due  care  may  be  inferred  from  all  the  circumstances 
immediately  prior  to  and  at  the  time  of  the  injury, 
and  it  is  not  incumbent  upon  appellee  to  establish 
care  and  caution  by  direct  and  positive  testimony. 
(City  of  Chicago  v.  Thomas,  141  App.  125.) 

The  case  at  bar  is  to  be  distinguished  from  Flynn 
v.  Chicago  City  Railway  Co.,  250  111.  4G0,  and  Opp 
v.  Pryor,  294  111.  547,  in  that  in  the  case  at  bar  noth- 
ing transpired  to  cause  appellee  to  apprehend  that 
she  was  or  might  be  in  a  place  of  danger.  The  car 
coming  from  the  north  was  traveling  on  the  right 
band  side  of  the  pavement  and  if  appellant  had  not 
swerved  to  the  right  danger  would  not  have  been  im- 
minent and  the  accident  would  not  have  happened.  At 
the  time  of  the  accident  appellant's  automobile 
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was  not  traveling  at  a  rate  of  speed  to  give  appellee 
warning  of  danger. 

Appellee  assigns  error  upon  the  admission  in  evi- 
dence, over  objection,  of  two  X-ray  pictures  taken 
of  the  bones  in  appellee's  injured  arm.  The  testi- 
mony upon  which  this  admission  was  made  was  as 
follows:  Dr.   Lawrence  R.  Clary  testified: 

"I  took  the  X-ray  of  the  injury  near  the  elbow, 
and  of  the  other  injury.  The  superintendent  took  the 
pictures  at  my  direction.  Two  pictures  were  taken. 
They  were  on  the  same  film.  Those  pictures  show  the 
condition  of  the  fracture  at  the  time  sbe  was  in  the 
hospital  after  the  injury.  They  correctly  show  the 
condition  of  the  arm  and  the  injuries.  We  used  those 
pictures  in  pi/escribing  and  treating  and  reducing  the 
fractures.  The  pictures  show  two  fractures.  The 
pictures  were  taken  under  my  direction.  I  was  pres- 
ent. I  instructed  the  operator  how  the  pictures  should 
be  taken.  He  did  that.  These  films  correctly  show 
the  condition  from  the  view-point  from  which  the 
picture  was  taken . ' ' 

Dr.  Balcke  stated: 

"I  was  present  when  the  X-ray  pictures  of  the 
arm  were  taken.  Dr.  Clary  and  the  technician  for  the 
X-ray  were  also  present.  Pictures  were  taken  under 
the  supervision  of  Dr.  Clary  and  myself  to  ascertain 
the  extent  of  the  bone  injury.  Exhibit  2  is  the  picture 
taken  at  that  time.  That  film  correctly  shows  the  in- 
jury to  the  bone  structure.  I  have  been  supervising 
the  taking  of  X-ray  pictures  fourteen  years." 

In  addition  appellee  gave  a  full  account  of  her 
injuries  in  her  direct  and  cross-examinations,  and 
Doctors  Balcke  and  Clary  each  gave  complete  des- 
criptions of  the  injuries  to  appellee  and  the  treatment 
of  her  independent  of  the  X-ray  pictures.  Under  the 
facts  in  this  case  the  proof  conformed  to  the  rules 
laid  down  in  Stevens  v .  Illinois  Central  Railway  Com- 
pany, 306  111.  370,  and 
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in  any  event  appellant  was  not  prejudiced  by  the 
proof. 

Appellant  assigns  error  upon  the  court's  refusal 
to  permit  appellant  to  inquire,  on  cross-examination 
of  appellee,  the  following;  questions: 

"Q.  In  your  opinion  was  the  Fair  car  in  which 
you  were  riding  approaching  the  other  car  at  too 
rapid  rate  of  speed? 

Did  you  consider  that  the  Fair  car  was  traveling 
at  an  excessive  rate  of  speed  as  it  approached  that 
curve  that  day  on  the  south?" 

The  court  sustained  an  objection  to  the  first  ques- 
tion on  the  ground  that  it  called  for  a  conclusion  and 
to  the  second  question  on  the  ground  that  it  was  a 
question  for  the  jury  to  decide.  It  is  plain  that  what- 
ever appellee  may  have  had  in  her  mind  at  the  time 
of  the  trial,  after  the  injury,  would  have  no  bearing 
upon  the  case,  and  that  the  objection  was  properly 
sustained  to  the  first  question.  As  to  the  second  ques- 
tion, it  was  not  charged  in  the  declaration  that  ap- 
pellant was  negligent  in  running  his  car  at  an  exces- 
sive rate  of  speed  and  was  not  an  issue  in  the  case. 
The  objection  was  made  that  the  question  was  not 
in  proper  form.  If  the  question  of  speed  did  have 
anything  to  do  with  the  accident  or  injury,  the  ques- 
tion did  not  seek  to  elicit  anv  fact  or  circumstance 
that  would  aid  the  jury  in  determining  the  ultimate 
fact.  Appellee  could  as  well  have  been  asked  if  she 
considered  that  she  was  guilty  of  contributory  negli- 
gence. If  material,  the  question  called  for  an  opinion 
upon  an  ultimate  fact  and  invaded  the  province  of 
the  jury. 

Appellant  assigns  error  upon  the  giving  of  ap- 
pellee's first  instruction  as  to  the  preponderance  of 
evidence,  in  that  it  omits  the  subject  of  interest  or 
lack  of  interest  and  the  opportunity  that  witness  may 
have  for  observing  or  knowing  the  matters  about 
which  he  testifies.  These  subjects  were  fully  covered 
by  appellee's  first  modified  instruction. 
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Appellant  assigns  error  upon  the  giving  of  ap- 
pellee's third  instruction  as  follows:  "You  are  instruc- 
ted that  under  the  law  of  this  state  that  no  person 
shall  drive  a  motor  vehicle  upon  any  public  highway 
in  this  state  at  a  speed  greater  than  is  reasonable 
and  proper,  having  regard  to  the  traffic  and  the  use  of 
the  way  or  so  as  to  endanger  the  life  or  limb  of  any 
person . ' ' 

The  instruction  states  the  law  of  the  state  and  is 
not  a  mandatory  instruction.  While  it  is  true  that  the 
declaration  did  not  charge  negligence,  based  upon  tin- 
statute  regulating  speed  in  this  state,  the  declaration 
did  charge  that  appellant  negligently  and  carelessly 
drove  and  managed  his  said  car,  while  attempting  to 
make  the  turn  at  said  curve,  and  that  by  said  negli- 
gence and  carelessness,  the  car  was  overturned .  There 
was  testimony  tending  to  show  that,  "A  person  could 
drive  a  car  immediately  east  of  the  paved  portion  of 
the  road  and  parallel  with  it  by  driving  slowly,"  and 
it  may  be  that  negligence  could  be  predicated  upon 
driving  off  from  the  shoulder  of  the  paved  road  at 
one  rate  of  speed  when  it  would  not  be  negligence  to 
drive  off  from  the  same  shoulder  at  a  lesser  rate  of 
speed.  We  assume  that  it  was  not  negligence  to  drive 
upon  the  paved  highway  in  the  open  country  at  the 
rate  of  thirty  miles  an  hour.  However,  to  drive  off 
from  the  shoulder  of  a  paved  highway,  going  at  the 
rate  of  thirty  miles  an  hour,  may  become  negligent 
and  careless  driving;  and  when  one  intentionally 
drives  off  from  such  shoulder  the  negligence  does  not 
consist  in  violating  the  law  as  to  speed,  but  it  may 
become  reckless  and  careless  driving.  In  any  event,  it 
is  not  plain  how  the  jury  could  become  confused  by 
being  instructed  as  to  the  law  regulating  speed.  There 
Avas  no  error  in  giving  the  instruction . 

Some  criticism  is  made  as  to  the  giving  of  appel- 
lee's fourth  given  instruction  and  appellee's  fourth 
modified  instruction,  but  the  objections  are  not  such 
that  we  deem  it  of  importance  to  set  out  the  instruc- 
tions. 
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Appellant  presented  the  following  instruction: 
"The  jury  is  further  instructed  that  if  you  believe 
from  the  preponderance  of  the  evidence  that  the  driv- 
ing of  the  defendant's  automobile  partly  off  the  paved 
roadway,  and  the  overturning  of  defendant's  auto- 
mobile, was  the  result  of  a  mere  accident  and  happened 
without  any  negligence  of  the  defendant,  then  the 
plaintiff  cannot  recover."  But  the  court  modified  it 
to  read  as  follows-  "The  jury  is  further  instructed 
that  if  you  believe  from  the  preponderance  of  the  evi- 
dence that  the  driving  of  the  defendant's  automobile 
partly  off  the  paved  roadway,  and  the  overturning  of 
defendant's  automobile,  happened  without  any  negli- 
gence of  the  defendant,  in  the  management  of  his  auto- 
mobile, then  the  plaintiff  cannot  recover." 

It  is  assigned  as  error  that  the  court  eliminated 
the  words,  "A  mere  accident"  from  the  instruction 
and  inserted  after  the  words,  "without  any  negligence 
of  the  defendant."  the  words,  "in  the  management 
of  his  automobile.  " 

While  we  find  nothing  erroneous  in  the  instruc- 
tion as  offered  by  appellant,  we  cannot  hold  that  the 
modification  of  the  instruction  constituted  reversible 
error.  The  instruction  as  given  comprehended  "a 
mere  accident"  as  a  matter  of  argument,  and  could 
not  have  been  confusing  to  the  mind  of  any  juror. 

Anpeliant  assigns  error  on  the  ground  that  the 
court  improperly  permitted  appellee's  counsel  to  cross- 
examine  appellant  on  the  witness  stand  as  to  how  the 
accident  happened.  Appellee  on  her  direct  case  had 
offered  no  testimony  tending  to  establish  that  part  of 
the  first  and  third  counts  of  the  declaration,  charging 
that  appellant,  after  he  drove  off  from  the  pavement, 
endeavored  to  drive  his  car  back  upon  the  pavement . 
Appellant,  while  on  the  witness  stand  in  his  own  be- 
half, had  testified: 

"As  1  was  making  the  turn  1  saw  another  auto- 
mobile coming  south.  I  first  saw  it  when  it  was  enter- 
ing the  other  end  of  the 
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'S'  curve  about  200  feet  away.  When  it  j?ot  close 
to  me  I  thought  it  was  pretty  close  to  the  black  lino 
in  the  middle  of  the  road.  The  first  time  I  noticed 
it  was  close  to  the  black  line  was  when  it  came  u|> 
close  to  me.  I  pulled  off  to  the  rigbl  as  far  as  1  could 
so  as  to  allow  plenty  of  room  between  the  two  cars. 
Following  that  I  slipped  off  the  pavement.  1  tried 
to  keep  the  car  on  its  course,  but  instead  it  seemed 
to  shoot  straight  ahead  and  turned  over." 

On  cross-examination  appellee's  counsel  asked 
him  if  he  drove  off  the  pavement  at  the  intersecting 
road  and  he  answered,  "That  runs  east  and  west,  south 
of  there.  " 

Then  followed  these  questions  and  answers: 

"Q.  Then  you  tried  to  get  back  on  the  pavement, 
did  you  not?" 

Objection  as  not  proper  cross-examination. 
"The  Court:     I  think  he  may  answer. 

"A.     Yes,  I  tried  to  keep  the  car  in  its  course. 

"Q.  You  turned  your  wheel  so  as  to  bring  your 
car  up  on  the  pavement?" 

Objection   as  not  proper  cross-examination. 
"The  Court:  He  may  answer. 

"A.  Yes,  sir.  T  did  that  almost  immediately, 
and  as  I  started  to  turn  the  car  back  upon  the  pave- 
ment it  went  over.  It  seemed  to  go  on  straight; 
didn't  respond  when  I  turned  it.  It  shot  off  the  shoul- 
der of  the  road,  over  the  bank,  and  upset.  That  was 
when  I  tried  to  turn  it  back  towards  the  pavement . 

"Q.  When  .you  were  trying  to  turn  it  back  to- 
ward the  pavement  was  when  the  hind  wheel  crashed, 
was  it  not?" 

Same  objection. 
"The  Court:    Answer. 

"A.  Yes,  I  suppose  it  was.  It  went  over  on  its 
right  side.  " 

Appellant  insists  that  the  cross-examination  was 
imt  confined  to  the  facts  to  which  the  witness  had 
testified  and  was  an  improper  attempt  in  the  first 
instance  to  establish  a  branch  of  her  case  by 
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cross-examination  of  her  adversary's  witness,  citing 
North  Kankakee  St.  Ry.  Co.  v.  Blatchford,  81  111. 
App.  612.  We  cannot  agree  with  that  contention. 
Appellant  had  testified  that  lie  "slipped  off  the  pave- 
ment and  tried  to  keep  the  car  on  its  course."  The 
"course"  of  the  car  had  been  upon  the  pavement 
and  just  what  appellant  meant  by  "trying  to  keep  the 
car  on  its  course,"  was  subject  to  the  widest  and  most 
searching  cross-examination.  In  Chicago  City  Rail- 
way Co .  v .  Creech,  207  111 .  400,  the  court  held : 

"A  witness  may  be  cross-examined  as  to  his  direct 
testimony  in  all  of  its  bearings  and  as  to  whatever 
goes  to  explain,  modify  or  discredit  what  he  has  stated 
in  his  first  examination.  " 

Some  other  errors  are  assigned,  none  of  which, 
however,  do  we  deem  of  sufficient  importance  to  ex- 
tend further  this  opinion. 

From  all  the  testimony  in  the  case,  and  especially 
from  appellant's  it  is  apparent  that  the  car  in  question 
left  the  shoulder  of  the  pavement  some  little  distance 
to  the  south  of  the  south  line  of  tbe  intersecting  high- 
way where  the  dirt  was  not  level  with  the  pavement, 
and  where  there  were  depressions  in  the  road  and  a 
ditch  to  the  right. 

The  question  of  the  negligence  of  appellant  and 
the  due  care  of  the  appellee  having  been  fully  and  fair- 
ly submitted  to  a  jury,  we  find  no  sufficient  reason 
in  the  record  for  disturbing  the  verdict.  Tbe  judg- 
ment, therefore,  of  the  Circuit  Court  of  Tazewell  Coun- 
ty is  affirmed. 
Affirmed. 

Mr.  Justice  Niehaus  took  no  part  in  the  decision 
of  this  cause. 
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General  No.  3200  Agenda  No.  20 

JANUAEY  TERM,  1 928 

Benjamin  F.   Trimble  and  St.   Aloysius  Orphan  So- 
ciety, of  Quincy,  Illinois,  a  Corporation,  Appellee, 
vs. 
Spurgeon  Marney,  Anna  Marney,  and  Roy  D.  Johnson 
as  Executor  of  the  last  will  and  testament  of 
Henry  Weber,  Deceased,  Appellants. 
Appeal  from  the  Circuit  Court  of  Adams  County. 

SHURTLEFF,  P.  J. 

The  same  questions  are  raised  upon  this  appeal 
that  are  involved  in  the  appeal  in  Gen.  No.  8199, 
Sinnock,  Adm'x.  et  al  v.  Marney  et  al,  and  this  court 
having  affirmed  the  decree  in  the  former  case,  it  fol- 
lows that  the  decree  should  be  affirmed  in  this  case. 
It  cannot  be  contended  that  the  Comity  Court  or 
Adams  County  was  without  jurisdiction  to  hear  the 
proofs  as  to  the  wills  in  question  until  the  Circuit 
Court  of  Adams  County  had  amended  its  decree  of 
January  9,  1925,  in  the  former  will  contest  case.  That 
decree,  with  the  record  exemplifying  it,  was  always  suf- 
ficient to  apprise  the  world  that  the  court  intended  to 
and  did  render  void  the  will  under  date  of  May  2nd, 
1923. 

The  jugment  of  the  Circuit  Court  of  Adams  Coun- 
ty is  therefore  affirmed. 

Affirmed . 
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General  No .  8216  Agenda  No .  1 1 

APRIL  TERM,  A.  D.  1928 

Bertha  E.  Berghofer,  Appellant, 

vs. 

Junette  Berghofer,  et  al.,  Appellees. 

Appeal  from  the  Circuit  Court  of  Adams  County. 

SHURTLEFF,  J. 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  Adams  County,  dismissing  for  want  of  equity 
a  bill  of  complaint  filed  by  appellant  to  set  aside  an 
antenuptial  contract  entered  into  between  appellant 
and  Henry  J.  Berghofer  in  his  lifetime  and  prior  to 
marriage.  Appellees  filed  their  demurrer  to  the  bill, 
which  the  court  sustained,  and  appellant,  standing  by 
her  bill  of  complaint,  the  court  dismissed  the  bill . 

Appellant  charged  in  her  bill  that  on  October  20, 
1921,  she  was  engaged  to  be  married  to  said  Henry  J . 
Berghofer,  since  deceased,  and  that  on  October.  23, 
1921,  at  Quincy,  Illinois,  she  was  lawfully  married  to 
him,  and  from  thence  until  his  death,  which  occurred 
on  July  5,  1927,  she  lived  and  cohabited  with  him  as 
his  wife  and  that  she  is  his  surviving  widow. 

It  is  further  charged  that  on  October  20,  1921, 
while  she  -was  still  engaged  to  be  married  to  the  said 
Henry  J.  Berghofer,  at  his  request  they  signed  an 
antenuptial  contract  which  is  in  the  words  and  figures 
following: 

"THIS  AGREEMENT  made  and  entered  into  this 
20th  day  of  October,  1921,  by  and  between  Henry  J. 
Berghofer,  of  1122  Kentucky  Street,  Quincy,  Illinois, 
Party  of  the  First  Part,  and  Mrs.  Bertha  E.  Baker,  of 
Palmyra,  Marion  County,  Missouri,  Party  of  the  Sec- 
ond Part,  as  follows,  WITNESSETH: 
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"THAT  WHEREAS,  the  party  of  the  first  pari 
and  the  party  of  the  Second  part  in  consideration  of 
getting  married  to  each  other  and  desiring  to  have  a 
mutual  understanding  and  agreement  as  to  then 
property  rights  and  as  to  the  right  that  each  should 
have  in  the  property  of  the  other,  or  in  the  estate  of 
the  other,  have  in  consideration  of  such  agreement  to 
get  married  agreed  and  contracted  as  Follows,  to- wit: 
"1st.  That  if  party  of  the  second  part  should  die 
before  party  of  the  first  part,  then  party  of  the  first 
part  agrees  that  he  will  bury  party  of  the  second  part 
beside  her  first  husband  (whose  name  was  Henry  J. 
Berghofer:  said  Henry  J.  Berghofer  being  the  first 
husband  of  said  party  of  the  second  part )  at  Palmyra, 
Missouri . 

"2nd.  If  the  said  party  of  the  first  part  should 
die  before  party  of  the  second  part,  then  party  of  the 
second  part  is  to  have  and  receive  One  Thousand 
($1,000.00)  Dollars  from  the  estate  of  the  said  party 
of  the  first  part;  said  sum  to  he  paid  to  her  by  the 
Executor  or  Administrator  of  the  estate  of  party  of 
the  first  part  as  soon  after  the  death  of  party  of  the 
first  part  as  is  practical;  which  said  sum  of  One  Thou- 
sand ($1,000.00)  Dollars  is  to  be  paid  in  full  of  all 
claims,  rights  and  demands  which  said  party  of  the 
second  part  as  the  widow  of  party  of  the  first  part  has 
in  the  estate  of  said  party  of  the  first  part  and  said 
party  of  the  second  part  in  consideration  hereof  agrees, 
binds  and  obligates  herself  to  accept  said  sum  of  One 
Thousand  ($1,000.00)  Dollars  in  full  of  all  her  rights, 
marital  or  otherwise,  in  the  estate  of  said  Daily  of 
the  first  part  and  this  contract  shall  he  a  full  relin- 
quishment and  quit  claim  of  all  of  the  rights  of  party 
of  the  second  part  as  the  widow  or  otherwise  in  any 
real  estate  which  party  of  the  second  part  would  have 
in  any  real  estate  which  party  of  the  first  part  may  own 
at  the  time  of  his  death  and  party  of  the  second  part 
hereby  covenants  and  agrees  that  she  will  not  claim 
or  attempt  to  claim  or  assert  any  right,  estate  or  in- 
terest whatever  in  any  real  estate  which  party  of  the 
first  part  may  own  at  the  time  of  his  decease. 
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"3rd.  In  further  consideration  hereof,  it  is  mu- 
tually agreed  and  understood  that  each  party  hereto 
has  and  retains  all  of  the  property  which  each  owns  at 
this  time  or  may  hereafter  acquire  and  eaeh  party 
shall  have  the  full  use,  possession  and  control  of  any 
and  all  property  which  he  or  she  owns  at  this  time  or 
may  hereafter  acquire  and  that  neither  party  will  in- 
terfere with  the  other  in  the  use,  possession,  control 
and  management  of  the  property  of  the  other. 

"-1th.  If  for  any  reason  or  on  any  account  what- 
ever it  should  develop  that  the  parties  hereto  cannot 
get  along  together  and  live  together  as  husband  and 
wife  and  a  separation  should  occur,  then  and  in  that 
event  the  said  party  of  the  second  part  agrees,  binds 
and  obligates  herself  not  to  claim  or  demand  by  way 
of  alimony,  suit  money,  support  or  for  any  other  reas- 
on or  purpose,  whatever,  of  party  of  the  first  part  a 
sum  of  money  in  excess  of  One  Thousand  ($1,000.00) 
Dollars  and  said  party  of  the  second  part  agrees  to 
accept  in  full  of  any  claim  or  demand  she  has  against 
party  of  the  first  part  whatever  the  nature  of  the  de 
mand  may  be  such  sum  as  parties  may  mutually  agree 
upon  under  One  Thousand  ($1,000.00)  Dollars,  but  in 
no  event  and  under  no  circumstances  is  party  of  the 
second  part  to  claim  or  demand  a  greater  sum  than 
One  Thousand  ($1,000.00)  Dollars. 

"IN  WITNESS  WHEREOF,  the  parties  hereto 
have  signed  their  names  the  day  and  year  first  above 
written . 

(Signed)  Henry  J.  Berghofer 

Mrs.  Bertha  E.  Baker." 

This  contract  was  duly  acknowledged  and  deliv- 
ered. It  is  averred  in  the  bill  that  at  the  time  of  sign- 
ing said  contract  appellant  owned  no  real  estate  and 
had  no  interest  in  any  lands,  and  that  her  entire  per- 
sonal estate  did  not  exceed  in  value  the  sum  of  five 
hundred  dollars.  It  was  further  averred  that  the  said 
Henry  J.  Berghofer  then  and  there  owned  and  was 
possessed  of  personal  estate 
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of  the  value  of  seventy  thousand  dollars,  and  of  veal 
estate  of  the  value  of  six  thousand  dollars;  thai 
the  provision  made  for  the  appellant,  under  the  terms 
of  said  contract,  was  grossly  disproportionate  to  the 
means  and  wealth  of  the  said  Henry  .1 .  Berghofer  and 
wholly  inadequate  compared  with  the  estate  of  the 
appellant;  and  that  by  reason  thereof  the  antenuptial 
agreement  constitutes  a  fraud  upon  the  rights  of  ap- 
pellant. She  further  alleges  that  aside  from  the  fact 
of  her  marriage  to  said  Henry  J.  Berghofer  she  has 
not  accepted  said  antenuptial  agreement,  nor  any  of 
the  provisions  thereof,  and  that  she  has  not  received 
or  accepted  any  of  the  property  therein  granted  to 
her.  It  was  further  averred  that  neither  before  nor  at 
the  time  she  executed  and  acknowledged  said  ante- 
nuptial agreement,  nor  at  the  time  the  same  was  de- 
livered, nor  before  or  at  the  time  of  her  marriage  to 
said  Berghofer,  did  she  know  or  was  she  informed  as 
to  the  extent,  character,  nature  and  value  of  the  estate 
of  Henry  J.  Berghofer,  deceased. 

It  is  further  charged  that  said  deceased  left  a  last 
will  and  testament,  with  various  codicils  thereto,  which 
was  admitted  to  probate  on  October  4,  1927,  in  the 
Probate  Court  of  Adams  County;  that  the  probate  of 
said  will  and  codicils  is  now  in  full  force  and  effect; 
that  the  only  provision  for  appellant  made  in  said 
will  and  codicils  is  a  trust  fund,  by  which  the  sum  of 
ten  thousand  dollars  is  placed  in  trust  with  the  State 
Street  Bank  and  Trust  Company,  and  the  income 
therefrom  is  to  be  paid  to  appellant  for  and  during  her 
natural  life,  "or  so  long  as  she  remains  the  widow 
of  the  said  Henry  J.  Berghofer,  deceased,"  and  also 
the  right  to  occupy  the  homestead  of  the  said  Henry 
J.  Berghofer  for  one  year  after  his  death  and  to  re- 
tain three  hundred  dollars  worth  of  the  household 
furniture  of  said  deceased.  The  bill  further  expresses 
the  desire  of  the  complainant  to  renounce  the  terms  of 
said  will,  but  charges  that  such  renunciation  cannot 
be  made  unless  said  agreement  is  set  aside,  "for  so 
long  as  the  same  stands,  it  is  an  insuperable  obstacle 
to  such  renunciation." 
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There  -\\iis  a  prayer  for  an  injunction  thai  said 
antenuptial  agreement  be  cancelled  and  for  general 
relief.  There  was  a  demurrer  to  the  bill  genei'ally  and 
specifically,  based  upon  numerous  grounds,  the  prin- 
cipal objections  to  the  bill  being  that  it  does  not  set 
out  the  will  in  full  and  that  the  appellant  cannot,  in 
equity,  seek  to  set  aside  said  contract  until  she  lias 
first  renounced  the  terms  of  the  will,  and  it  is  further 
contended  by  appellees  (by  demurrer)  that  appellant 
is  in  no  manner  hindered  in  renouncing  the  terms  of 
said  will  by  the  existence  of  said  contract,  and  that 
the  Probate  Court  of  Adams  Count}'  has  jurisdiction 
of  the  entire  subject  matter  and,  in  effect,  that  appel- 
lant has  an  adequate  remedy  at  law. 

Both  parties  seem  to  overlook  the  terms  of  the 
antenuptial  agreement,  some  of  which  have  been 
passed  upon  by  the  Supreme  Court  in  language  which 
if,  is  difficult  to  misunderstand.  The  fourth  clause  of 
the  contract  provides  that  if  for  any  cause  the  parties 
should  not  get  along  together  or  live  together,  "the 
second  party  agrees,  binds  and.  obligates  herself  not 
to  claim  or  demand  by  way  of  alimony,  suit  money, 
support  or  for  any  other  reason  or  purpose  whatever, 
of  party  of  the  first  part  a  sum  of  money  in  excess  of 
one  thousand  dollars.  "  Under  the  so-called  " property- 
settlement "  in  the  contract,  appellant  agreed  to  accept 
the  sum  of  one  thousand  dollars  at  testator's  decease, 
and  waive  all  other  rights  and  claims  of  every  kind 
and  nature  in  the  testator's  property  and  estate.  Un- 
der the  provisions  of  clause  four  above  quoted,  Berg- 
hofer  reserved  the  right  to  live  with  appellant  after 
marriage  or  separate  from  her,  as  he  saw  fit,  and  upon 
the  payment  of  a  sum  of  money  not  in  excess  of  one 
thousand  dollars  he  was  to  become  discharged  and 
released  from  all  further  claims  for  support,  and  in- 
cluding every  other  claim  and  obligation.  In  fact,  the 
substance  of  the  contract  is  that  the  testator  (living 
cr  dead)  had  purchased  a  wife  for  the  sum  of  one 
thousand  dollars  which  he  could  "discard"  at  pleasure 
and  be  released  from  all  further  obligations.  The 
courts  have  condemned  contracts  of  this  nature,  as 
against  public  policy,  and 
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declared  them  void.  (Lyons  v.  Schanbacher,  316  111. 
573;  Van  Koten  v.  Van  Koten,  323  id,  327;  Hall  v. 
Woods,  325  id.  135.) 

In  Lyons  v.  Schanbacher,  supra,  the  courl  held: 
"The  purpose  of  this  agreement  was  the  renunciation 
of  the  marital  obligation.  One  consideration  for  its 
execution  was  the  release  of  appellant  forever  from 
any  obligation  to  support  or  contribute  to  the  support 
of  his  wife.  The  duty  of  the  husband  to  support  the 
wife  is  imposed  upon  him  by  law.  It  does  not  depend 
upon  inadequacy  of  the  wife's  means  but  upon  the  mar- 
riage relation.  Husband  and  wife  may  contract  with 
each  other  as  to  their  mutual  property  rights,  but  the 
husband  cannot  by  contract,  either  before  or  after 
marriage,  relieve  himself  of  the  obligation  imposed 
upon  him  by  law  to  support  his  wife.  13  R.  C.  L. 
sec.  220,  p.  1188,  and  sec.  406,  p.  1363;  Hill  v.  Hill, 
supra,  and  note  to  same  case  as  reported  in  12  L .  R .  A . 
(n.  s.)  848;  Ryan  v.  Dockery,  (Wis.)  126  A.  S.  R. 
1 025 ;  Corcoran  v .  Corcoran  ( Ind. )  1 2  A  .  S .  R .  390 ; 
Ott  v.  Hentall,  51  L.  R.  A.  226." 

In  the  case  at  bar  the  rule  would  apply  to  the  en- 
tire contract  under  the  language  further  used  in  Lyons 
v.  Schanbacher. 

"Counsel  for  appellees  contends  that  under  the 
decision  in  Luttrell  v.  Eoggs,  supra,  the  whole  agree- 
ment is  not  invalidated  by  the  provision  for  the  release 
of  the  husband  from  any  obligation  to  support  his 
wife;  that  even  if  that  covenant  is  void  the  remainder 
of  the  contract  is  valid,  and  as  no  claim  was  ever  made 
upon  appellant  by  the  wife  for  support,  the  contract 
should  be  sustained  as  to  the  other  covenants  and 
agreements.  It  cannot  be  controverted  thai  the  coven- 
ant or  agreement  for  the  release  of  appellant  from  any 
obligation  to  support  his  wife  is  contrary  to  public 
policy  and  void.  It  cannot  be  known  whether  it  would 
have  been  entered  into  if  that  consideration  had  not 
entered  into  its  execution.  As  the  parties  were  then 
situated,  the  agreement  releasing  appellant  from  any 
obligation  to  support  his  wife  was  the  only  benefit  he 
got  out  of  it .  As  he  at  the  time  the  agreement  was 
made  had  no  property,  he 
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received  no  benefit  from  his  wife's  agreement  to  re- 
lease all  right  she  might  have  in  all  the  iirui icily  he 
then  owned.  It  in  true  he  might  have  afterwards  ac- 
quired property,  and  it  is  also  true  his  wife  might 
have  afterwards  lost  the  property  she  had  when  tile 
agreement  was  made.  The  invalid  provision  was  <o 
material  a  consideration  that  it  rendered  the  entire 
contract  invalid.  The  ride  has  long  been  established 
that  if  any  part  of  the  entire  consideration  for  a  con- 
tract is  illegal  the  whole  contract  is  void.  When  valid 
provisions  of  a  contract  are  blended  with  invalid  pro- 
visions the  whole  contract  will  be  void.  That  which  is 
bad  destroys  that  which  is  good  and  both  perish  to- 
gether. Crichfield  v.  Bermudez  Paving  Co.  174  111. 
46(5;  Douthart  v.  Congdon,  197  id.  349;  First  Nat.  Bank 
v.  Miller,  235  id.  135;  Hill  v.  Hill,  supra.  " 

In  VanKoten  v.  VanKoten,  supra,  the  court  held: 
"Marriage  is  a  civil  contract  to  which  there  are  three 
parties, — the  husband,  the  wife  and  the  State,  and  it 
is  regarded  as  a  status  based  upon  public  necessity 
and  controlled  by  law  for  the  benefit  of  society  at 
large.  (Leland  v.  Leland,  319  111.  42b. )  One  of  the 
contractual  obligations  of  the  marriage  contract  is  the 
duty  of  the  husband  to  support  the  wife,  and  this  con- 
tractual obligation  cannot  be  abrogated  without  the 
consent  of  the  third  party, — the  State.  Husband  and 
wife  may  contract  with  each  other  as  to  their  mutual 
property  rights,  but  the  husband  cannot  by  contract, 
either  before  or  after  marriage,  relieve  himself  of  the 
obligation  imposed  upon  him  by  law  to  support  his 
wife,  and  a  contract  between  husband  and  wife  one  of 
the  material  provisions  of  which  is  that  the  husband 
shall  be  relieved  of  the  obligation  imposed  upon  him 
by  law  to  support  his  wife  is  illegal  and  void  as  being 
contrary  to  public  polic5'.  (Lyons  v.  Schanbacher, 
supra.)  In  the  instant  case  one  of  the  material  provis- 
ions of  the  agreement  was,  'the  said  party  of  the  sec- 
ond part  hereby  releases  all  claims,  rights,  title  or  in- 
terest to  the  party  of  the  first  part  from  making  any 
claim  for  support  or  maintenance  in  any  manner 
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from  the  party  of  the  first  part.'  This  provision  was 
not  only  a  material  one,  but,  as  stated  in  the  agree- 
ment, it  was  one  of  the  principal  objects  of  the  agree- 
ment. The  agreement  was  therefore  contrary  to  pub- 
lic policy  and  void,  and  this  court  cannot,  therefore, 
place  its  sanction  upon  it  and  affirm  a  decree  wbicb 
finds  it  to  be  a  valid  and  binding  agreement .  " 

It  has  been  further  held  that  there  cannot  be  a 
ratification  of  a  contract  void,  as  against  public  policy  , 
and  that  no  party  is  estopped  from  asserting  its  in- 
validity in  any  court.  (Lyons  v.  Schanbacher,  supra; 
Durkee  v.  People,  155  111.  354;  Galpin  v.  The  City  of 
Chicago,  269  111.  27.) 

In  Lyons  v.  Schanbacher,  supra,  the  court  further 
held:  "After  the  separation  agreement  was  entered 
into,  appellant  joined  his  wife  in  a  deed  conveying 
real  estate,  and  counsel  for  appellees  contends  this  was 
a  ratification  of  the  contract.  A  contract  illegal  as 
against  public  policy  cannot  be  ratified.  (Elliott  on 
Contracts,  sec.  6779;  Coppell  v.  Hall,  7  Wall.  542; 
Lyon  v.  Waldo,  36  Mich.  345.)  This  court  has  held 
an  illegal  contract  cannot  be  ratified,  nor  is  there  any 
estoppel  against  asserting  its  invalidity.  (Durkee  v. 
People,  155  111.  354;  see,  also,  Galpin  v.  City  of  Chicago, 
269  111.  27.)  In  Coppell  v.  Hall,  supra,  the  court  said  the 
defense  is  not  allowed  for  the  sake  of  the  party  seek- 
ing to  escape  his  contract  but  for  the  sake  of  the  law. 
"We  are  obliged  to  hold  that  a  material  part  of 
the  consideration  for  the  agreement  was  contrary  to 
public  policy,  illegal  and  void  and  that  the  whole  con- 
tract must  be  held  illegal.  " 

In  Durkee  v.  The  People,  supra,  the  court  said: 
"An  agreement  to  do  an  act  forbidden  by  statute  is 
not.  binding.  (Penn  v.  Bornman,  102  111.  523;  Cincin- 
nati Mutual  Health  Ass.  v.  E,osenthal,  55  id.  85; 
Rockhold  v.  Canton  Masonic  Benevolent  Society,  129 
id.  440,  and  26  111.  APP-  152. )  And  it  would  be  absurd 
to  say  that  either  persons  or  corporations  can  abrogate 
such  a  statute,  upon  the  theory  of  an  estoppel,  by  sim- 
ply contracting  to  do  the  prohibited  act." 
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Without  regard  to  any  of  the  questions'  raised  and 
discussed  by  appellant  and  appellees  in  their  respec- 
tive briefs,  and  not  expressing  an  opinion  as  to  any  of 
said  questions,  we  are  firmly  convinced  that  the  ante- 
nuptial agreement  between  appellant  and  the  testator 
was  entered  into  in  violation  of  the  public  policy  of 
this  State  and  in  its  entirety  is  null  and  void.  It  is  fur- 
ther the  opinion  of  this  Court  that  appellant  is  not  f«- 
topped  or  hindered  from  renouncing  said  will  and  as- 
serting the  invalidity  of  tliis  antenuptial  contract  in 
any  court  or  place  in  the  State  of  Illinois,  and  that  its 
mere  presentation  on  its  face  will  show  that  it  has  no 
force  or  value  as  a  valid  instrument.  She,  therefore, 
has  an  adequate  remedy  at  law  and  it  does  not  require 
a  hearing  or  the  jurisdiction  of  a  court  of  equity  to  de- 
termine the  issues  involved  in  this  suit.  The  Circuit 
Court  of  Adams  County  did  not  err,  for  the  reasons 
stated,  in  sustaining  the  demurrer  and  dismissing  ap- 
pellant's bill  for  want  of  equity. 

Affirmed . 
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General  No.  8159  Agenda  No.  3 

JANUARY  TERM,  A.   D.   1928 

Clarence  Crouch,  Appellee, 

vs. 

Chicago  &  Eastern  Illinois  Railway  Company, 

Appellant . 

Appeal  from  Circuit  Court,  Vermilion  County. 

ELDREDGE,  ,1 . 

Appellee  brought  this  action  against  appellant 
under  the  Federal  Employers  Liability  Act,  in  the 
Circuit  court  of  Vermilion  County,  and  recovered  i 
judgment  in  the  sum  of  $500.00  for  personal  injuries 
received  while  an  employee  of  the  latter.  Be  lived  in 
the  town  of  Tilton  and  was  employed  by  appellant  in 
its'  railroad  yards  east  of  the  City  of  Danville,  known 
as  the  lower  Brewer  yards.  His  duty  was  to  run  a 
stationary  engine  for  the  purpose  of  punipin;;-  com- 
pressed air  into  a  tank.  The  engine  was  located  in- 
side of  a  building  while  the  tank  was  on  the  outside 
thereof.  From  the  compressed  air  tank,  leads  ran  to 
different  portions  of  the  yard  where  they  were  attach- 
ed to  different  cars  and  trains  so  that  the  compressed 
air  could  be  furnished  thereto  as  needed.  About  half  of 
the  trains  which  came  into  the  yards  and  to  wbicii 
compressed  air  was  furnished  were  engaged  in  inter- 
state commerce.  The  pump  operated  substantially  the 
whole  twenty-four  hours  of  each  day  and  the  engin- 
eers or  pumpers 
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operating1  the  engine  were  divided  into  three  shifts 
of  eight  hours  each.  Before  the  day  of  the  injury 
complained  of,  appellee  had  operated  the  pumping 
engine  in  question  for  about  four  and  a  half  years  and 
for  the  last  two  years  of  that  time  had  the  first  shift 
and  worked  from  seven  o'clock  in  the  morning  until 
three  o'clock  in  the  afternoon.  The  engine  was  of  a 
single  cylinder  type,  operated  by  steam  and  had  an 
air  chamber  at  one  end.  The  air  from  the  air  cham- 
ber was  carried  out  into  the  tank  through  a  pipe  two 
and  a  half  or  three  inches  in  diameter.  There  was  a 
piston  on  either  side  of  the  engine,  each  working  in 
the  same  direction  at  the  same  time.  When  the  en- 
gine stopped  on  a  dead  center  the  method  of  starting- 
it  was,  first  to  release  the  air  pressure  from  the  air- 
chamber,  then  to  place  one  foot  on  a  spoke  of  the  large 
fly-wheel,  grasp  the  top  of  the  fly-wheel  with  the  hands 
and  pull  the  wheel  over  past  the  dead  center  and 
turn  on  a  small  pressure  of  steam. 

The  declaration  consisted  of  two  counts,  in  <  na 
of  which  it  is  charged  that  for  six  weeks  prior  to  the 
accident  it  had  been  difficult  or  impossible  for  ap- 
pellee to  start  the  engine  in  the  usual  manner  and  in 
order  to  do  so  it  had  been  necessary  to  pass  the  end 
of  a  crow-bar  through  the  fly-wheel  and  over  one  of  the 
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spokes  and  engage  the  end  of  the  crow-bar  beneath 
another  part  of  the  engine  and  then  press  down  upon 
the  other  end  and  turn  the  fly-wheel  in  this  manner; 
all  of  which  appellant  knew  or  by  the  exercise  of  or- 
dinary care  could  have  known;  that  when  started  in 
the  manner  last  mentioned,  the  engine  would  starl 
slowly  and  gradually  so  that  appellee  always  had 
time  to  withdraw  the  crow-bar  before  it  could  be 
caught  and  thrown  by  the  fly-wheel;  that  on  the  date 
of  the  injury  during  appellee's  shift  the  engine  had 
stopped  and  he  attempted  to  start  it  with  the  crow- 
bar in  the  manner  described,  when  the  engine  sud- 
denly started  with  great  force  and  speed  and  before 
he  could  withdraw  the  crow-bar  from  the  fly-wheel 
the  same  became  caught  by  the  succeeding  spoke  of  the 
wheel  and  was  thrown  against  plaintiff's  legs  which 
were  injured;  that  during  all  of  said  time  plaintiff  was 
exercising  due  care  and  did  not  know  of  the  risk  or 
injury  by  so  starting  the  engine  or  appreciate  the 
danger  therefrom.  In  the  second  count  it  is  charged 
that  it  was  the  duty  of  the  appellant  to  use  reason- 
able care  and  diligence  to  furnish  appellee  with  reas- 
onably safe  appliances,  tools  and  machinery,  and  in 
this  it  failed  in  that  the  tank  containing  the  com- 
pressed air  was  equipped  with  an  escape  valve  or  blow- 
off  valve,  which  when  properly  working  would,  wlen 
the  air  pumped  into  said  tank  reached  the  pressure  of 
seventy  points, 
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permit  the  air  to  escape  from  the  tank  and  thereupon 
it  would  be  driven  back  from  the  lead  pipe  into  the 
air  chamber  of  the  pump  and  thereby  cause  the  en- 
gine to  stop;  that  for  six  weeks  prior  to  the  injury 
said  blow-off  valve  had  become  defective  and  out  of 
repair  and  would  not  permit  the  air  to  escape  from 
the  tank  when  the  pressure  reached  seventy  points, 
but  would  hold  the  air  until  the  pressure  reached 
ninety  pounds  and  by  reason  thereof  the  compressed 
air  in  the  tank  was  driven  back  through  said  lead 
pipe  into  the  air  chamber  of  the  pump  and  thereby 
cause  the  engine  to  stop.  That  appellee  complained 
to  appellant  and  thereupon  the  blow-off  valve  was 
taken  off  the  air  tank,  repaired  and  replaced,  but  did 
not  thereafter  work  properly  and  did  not  permit,  the 
air  to  escape  from  the  tank  when  the  pressure  reached 
seventy  pounds,  but  that  it  was  forced  back  from 
the  tank  through  the  lead  pipe  into  the  air  chamber 
of  the  pump  and  caused  the  engine  to  stop;  that  ap- 
pellee again  complained  to  appellant  of  the  condition 
of  the  blow-off  valve  and  was  told  by  appellant  that 
the  same  was  allright,  and  that  it  would  work  allright; 
that  on  the  day  aforesaid,  by  reason  of  the  above 
conditions,  the  engine  stopped  and  appellee,  in  order 
to  start  it  used  a  crow-bar  in  the  maimer  described  in 
the  first  count;  that  while  in  the  exercise  of  due  care 
and  without  knowledge  of  the  dangers  from  attemp- 
ting to 
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start  the  engine  in  said  manner,  the  engine  sudden- 
ly and  with  great  violence  started  and  the  crow-bar 
was  hurled  against  plaintiff's  legs  in  the  manner  here- 
inbefore  described. 

The  contention  of  appellee  cannot  be  sustained  by 
the  evidence  because,  first,  it  is  self-evident,  even  to 
a  layman,  that  if  there  was  any  back  pressure  against 
the  pistons  of  the  engine  from  the  air  compressor,  in- 
stead of  causing  the  engine  to  start  suddenly  it  would 
have  to  operate  against  such  pressure  and  the  effect 
thereof  would  tend  to  prevent  the  engine  from  being- 
started  at  all.  Second,  it  is  conclusively  shown  by  the 
evidence  that  the  air  compressor  engine  was  of  stan- 
dard guage  and  of  a  standard  type  am1  was  equipped 
with  discharge  valves  which  prevented  the  lir  from 
returning  back  into  the  cylinders  after  once  passing 
through  the  valves.  The  air  compressor  must  neces- 
sarily have  been  so  equipped  or  no  air  could  have 
been  retained  therein  and  there  is  no  evidence  tending 
to  show  that  these  valves  were  defective  in  any  way. 
Third,  it  is  conclusively  shown  by  the  evidence  thai 
the  pop-off  valve  attached  to  the  tank  outside  of  the 
building  had  nothing  whatever  to  do  with  the  start- 
ing of  the  engine  and  its  one  purpose  was  to  permit 
the  escape  of  air  from  the  tank  after  it  had  been  com- 
pressed to  a  certain  pressure  so  that  too  great  a  pres- 
sure of  air  might  not  enter  the  air  hose 
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of  the  cars  and  explode  them .  The  air  was  drawn  into 
the  outside  tank  from  the  air  compressor  by  suction 
and  the  one  valve  in  the  lead-in  pipe  which  connected 
the  air  compressor  with  the  outside  tank  was  what 
is  known  as  an  angle  valve  which  was  used  occas- 
sionally,  when  repairs  were  to  be  made,  to  shut  off 
the  back  pressure  of  the  condensed  air  in  the  tank 
so  that  it  would  not  pass  back  into  the  air  compres- 
sor, while  the  repairs  were  being;  made.  This  was  a 
valve  operated  by  hand  and  could  have  had  no  in- 
fluence upon  the  starting  of  the  engine.  Fourth,  the 
evidence  conclusively  shows  that  there  could  not  have 
been  any  material  defect  in  the  apparatus  for  the 
reason  that  the  man  avIio  operated  the  engine  on  the 
shift  preceding  that  of  appellee  had  no  trouble  in 
starting  it  in  the  usual  and  customary  way,  and  the 
man  who  took  the  place  of  appellee  at  the  engine 
after  he  was  injured,  started  and  operated  the  same 
in  the  usual  and  customary  way  and  no  defects  in 
the  engine,  compressor  or  tank  were  found  or  dis- 
covered or  repaired.  Fifth,  shortly  after  the  accident 
appellee  made  a  written  statement  in  regard  to  the 
same,  to  appellant.  To  the  question:  "Was  this  acci- 
dent, in  any  way,  the  result  of  any  defect  in  am-  of 
the  tools  or  machinery?",  his  answer  was  "No."  In 
a.  report  made  by  him  to  the  insurance  department  of 
appellant,  in  answer  to  the  question:  "In  your  opin- 
ion, was  there  any  defect  in  * 
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equipments,  tools,  machinery  or  other  appli- 
ances *  *  *  *  or  any  carelessness  on  the  part  of  the 
railroad  or  anyone  in  the  railroad's  employ,  tending 
to  cause  the  accident.  If  so,  what  or  whom?",  he 
answered,  "None."  In  another  written  statement  he 
states:  "It  has  always  been  the  practice  of  myself 
and  the  other  pumpers  to  use  the  bar  in  starting  the 
air  compressor  when  it  is  so  far  beyond  center  that 
it  cannot  be  started  by  pulling  the  fly-wheel  with  our 
hands,  and  I  have  done  it  in  this  manner  ever  since 
I  started  to  work  four  years  and  a  half  ago.  This  is 
the  only  way  the  compressor  can  be  started  except  to 
bleed  the  air  off.  When  this  is  clone  the  compressor 
can  be  started  by  hand,  but  this  takes  time,  and  handi- 
caps the  men  working  out  upon  the  repair  track. 
The  compressor  was  in  the  usual  condition  and  in 
good  shape  as  only  the  week  before  a  new  piston  rod 
and  packing  had  been  placed  in  it.  The  new  piston 
made  the  compressor  work  a  little  harder,  account 
being:  tight,  but  otherwise  it  was  allright.  "  Sixth, 
there  is  no  evidence  tending  to  show  that  appellant 
had  any  knowledge  that  its  employees  operating  the 
air  compressor  engine  had  a  practice  of  starting  the 
same  with  a  crow-bar  when  steam  was  on.  For  the 
reasons  above  stated  it  is  apparent  that  the  verdict 
is  clearly  contrary  to  the  manifest  weight  of  the  evi- 
dence . 

The  proximate  cause  of  the  injury  was  not  the 
stopping  of  the  engine  as  that   could   harm  nobody, 
but  it  was  the  use  of  the  crow- 
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bar  in  starting  the  same.  The  reasonable  inference 
from  the  evidence  is  that  appellee  attempted  to  start 
the  engine  under  a  too  high  pressure  of  steam,  so 
that  when  the  dead  center  was  passed  the  engine 
started  suddenly  and  violently  instead  of  slowly  and 
gradually,  and  threw  the  crow-bar  against  appellee 
in  the  manner  stated. 

Two  instructions  were  given  to  the  jury  on  behalf 
of  appellee.  The  first  instruction  tells  the  jury  that 
appellee  had  no  right  to  compensation  under  the 
Workmen's  Compensation  Law  and  his  remedy,  if 
any,  is  against  appellant  for  negligence  on  its  part, 
if  any  negligence  of  appellant  is  shown  by  a  prepon- 
derance of  the  evidence.  Juries  are  presumed  to  be 
instructed  upon  the  law  applicable  to  the  issues  in 
the  case.  The  only  issues  in  the  present  case  involves  1 
appellee's  right  of  recoveiy  under  the  Federal  Em- 
ployer's Liability  Act  and  the  instructions  should 
have  been  confined  to  the  law  pertinent  thereto.  It 
was  clearly  erroneous  to  call  the  attention  of  the  jury 
to  the  fact  that  appellee  had  no  remedj7  under  the 
Workmen's  Compensation  Act.  Such  an  instruction 
presented  no  proposition  of  law  applicable  to  the  case 
and  could  not  have  been  otherwise  than  harmful  to 
appellant.  The  second  instruction  given  on  behalf  of 
appellant  is  an  abstract  proposition  of  law  from  which 
it  might  be  assumed  that  the  machinery  or  engine  was 
defective . 
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For  the  reasons  stated  the  judgment  is  reversed  an>l 
the  cause  remanded. 
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General  No.  8197  Agenda  No.  12 

JANUARY  TERM,  A.  D.   1928 

Henry  J.  Howard  and  Ralph  Howard,  Appellees,, 

va. 

Frank  Merriweather,  Appellant. 

Appeal  from  Circuit  Court,  Vermilion  County. 

ELDREDGE,  J. 

In  this  ease  the  bill  was  filed  by  appellees  to  set 
aside  an  assignment  of  a  certain  contract  for  a  deed 
executed  by  Grace  B.  Richardson  of  the  City  of  Dan- 
ville, Illinois,  and  Mrs.  Mary  Hannon  of  the  same 
city  on  September  4,  1912,  wherein  Mrs.  Hannon  cov- 
enanted to  convey  to  Mrs.  Richardson  a  certain  lot 
in  the  city  of  Danville  for  the  sum  of  $1400.00,  to 
be  paid  for  as  follows  $100.00  cash,  the  receipt  of 
which  was  acknowledged,  and  the  balance  in  month- 
ly payments  of  $12.00  each  on  the  first  day  of  eacu 
month  thereafter  until  the  whole  amount  was  paid, 
with  interest  at  the  rate  of  seven  percent  per  annum 
on  the  whole  sum  remaining  from  time  to  time  un- 
paid, and  the  payment  of  all  taxes  and  assessments 
that  might  be  legally  levied  upon  said  lot  subsequent 
to  the  year  1912.  The  bill  alleges,  in  substance,  that 
said  Grace  B.  Richardson  died  about  May  30,  1925; 
that  four  days  before  her  death  she  executed  an  as- 
signment 
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of  all  her  interest  in  said  contract  to  appellant;  that 
at  the  time  of  the  execution  of  said  assignment  she 
was  not  of  sound  mind  and  memory,  but  was  in  a 
state  of  extremis  on  account  of  sickness  from  which 
she  had  suffered  for  a  long  space  of  time;  that  she 
was  an  aged  woman  and  because  of  her  state  of 
health  her  mind  and  memory  were  so  impaired  as  to 
render  her  incapable  of  making  and  executing  any  in- 
strument in  writing  disposing  of  her  interest  in  the 
property  in  question;  that  for  a  long  space  of  time 
prior  to  her  death  appellant,  who  was  not  in  any  way 
related  to  her,  was  acting  as  a  minister  of  the  gospel 
of  a  certain  religious  sect  known  as  the  Seven  Day 
Adventists;  that  he  was  her  spiritual  advisor  and  as 
such  occupied  a  confidential  and  fiduciary  relationship 
with  her,  lived  in  her  home  and  occupied  a  part  there- 
of as  a  meeting  house  for  his  congregation;  that  she 
was  a  hard  working  domestic  servant  and  provided 
him  with  a  home  and  most  of  his  support  and  claimed 
to  be  her  stepson;  that  during  her  last  illness  he  was 
her  sole  companion  most  of  the  time  and  refused  or 
neglected  to  provide  her  with  medical  attention;  thai 
said  assignment  was  obtained  by  him  because  of  her 
unsound  mind  and  the  exercise  of  an  undue  influence 
over  her  will  and  because  of  fraud  practiced  by  him 
in  consequence  of  his  confidential  and  fiduciary  rela- 
tionship to  her. 
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The  answer  denied  that  the  deceased,  at  the  time 
she  executed  the  assignment  was  in  a  state  of  extremis 
and  was  incapable  mentally  of  doing  the  same  and 
denied  all  the  charges  of  fiduciary  relationship,  un- 
due influence  and  fraud .  The  facts  developed  from  the 
record  have  been  very  meagerly  and  superficially  set 
out  in  the  briefs  and  arguments  of  both  parties  and 
much  unnecessary  labor  has  been  imposed  upon  the 
court  to  ascertain  the  same.  It  appears  that  at  the 
time  Mrs.  Grace  B.  Richardson  died  she  was  sixty- 
one  years  old  and  appellant  was  forty-five  years  of 
age.  While  Mrs.  Richardson's  husband  was  alive  ap- 
pellant became  acquainted  with  them  and  visited 
them  at  their  home.  Appellant's  chief  occupation  was 
that  of  a  barber,  although  he  did  numerous  other  things 
all  of  which  were  honorable  occupations.  After  her 
husband  died  the  deceased  took  in  laundry  washings 
which  occupied  her  time  for  several  days  a  week.  Just 
when  her  husband  died  is  not  shown.  She  had  been 
for  a  long  number  of  years,  a  member  of  the  sect 
known  as  the  Seventh  Day  Adventists.  One  of  the 
tenets  of  this  religion  is  that  no  labor  shall  be  per- 
formed on  Saturday.  Appellant  was  also  a  member 
of  this  religious  order.  Whether  Mrs.  Richardson  be- 
came a  member  of  this  order  before  or  after  her  ac- 
quaintance with  appellant  is  not  conclusively  shown. 
The  evidence  does  show  that  she  was  a  very  sincere 
religious 
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Christian  woman  and  there  is  nothing  in  the  evidence 
tending-  to  show  that  appellant  was  not  a  sincere 
Christian  man.  At  the  time  of  her  death  appellant 
had  been  living-  in  her  home  for  a  period  of  fifteen  or 
sixteen  years.  He,  together  with  his  son,  moved  into 
the  house  at  her  request  sometime  after  her  husband 's 
death.  They  kept  in  the  house  what  the}'  called  a  tithe 
box  and  into  this  box  Mrs.  Richardson  deposited  the 
money  she  earned  from  her  laundry  work  and  he  de- 
posited his  earnings.  Out  of  this  box  the  household 
expenses  and  the  payments  on  the  contract  for  the 
deed  were  made.  They  held  religious'  services  in  one 
of  the  rooms  of  the  house  and  also  in  the  homes  of 
other  members  of  the  sect.  This  arrangement  had 
continued,  as  stated,  for  a  period  of  fifteen  or  sixteen 
years.  She  called  him  son  and  he  called  her  mothci . 
It  seems  to  have  been  a  very  satisfactory  arrange- 
ment between  them.  On  June  10,  1915,  Mrs.  Richard- 
son conveyed  to  appellant  an  undivided  one-half  in 
terest  of  all  her  right,  title  and  interest  in  the  said 
lot.  This  conveyance  was  duly  acknowledged  before 
a  notary  public  and  filed  for  record.  The  evidence 
further  shows  that  on  several  occasions  she  had  made 
statements  to  different  persons  that  when  she  died  she 
intended  to  leave  the  premises  to  appellant.  Four 
days  before  she  died  she  was  taken  with  a  severe  cold 
and  she  executed  an  assignment  of  the  contract  to  ap- 
pellant. 
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A  doctor  was  not  called  to  see  her  until  the  morning 
of  the  day  on  which  she  died.  He  testified  that  at  that 
time  he  found  her  suffering  with  lobar  pneumonia 
but  that  her  mind  was  clear  and  she  knew  everybody 
in  the  room  and  talked  rationally  and  in  his  opinion 
was  mentally  capable  of  understanding;  usual  business 
transactions.  Four  days  prior  to  this  time,  when  she 
executed  the  assignment,  she  was  not  sick  enough  to 
be  confined  to  her  bed,  but  was  able  to  sit  up  in  a  chair 
and  there  is  no  evidence  tending  to  show  that  at  that 
time  she  was  suffering  from  any  mental  disability  or 
that  appellant  exercised  any  undue  influence  over  her. 
Mrs.  Richardson  had  been  married  twice.  By 
her  first  husband  she  had  had  two  children,  but  they 
had  disappeared  many  years  before  and  there  was  no 
evidence  as  to  whether  they  were  living  or  dead  or 
whether  there  were  any  descendants  of  either  of  them 
living.  Appellees  were  grand-nephews  of  the  half- 
blood  of  Mrs.  Richardson,  being  descendants  from  the 
second  marriage  of  her  father  and,  of  course,  could 
not  maintain  this  bill  if  the  two  children  of  Mrs. 
Richardson  by  her  first  marriage,  or  either  of  them, 
were  living.  The  bill  is  based  upon  the  presumption 
that  they  are  both  dead.  Mrs.  Richardson  left  no 
other  heirs  so  far  as  known.  One  of  the  appellees  lives 
in  Indiana  and  the  other  in  Kentucky.  There  is  no 
evidence  tending  to 
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show  that  either  of  them  ever  visited  Mrs .  Richardson 
or  corresponded  with  her  or  that  she  ever  knew,  in 
fact,  that  they  existed .  Such  being  the  case  they  were 
not  natural  objects  of  her  bounty  and  it  was  not  un- 
natural for  her,  under  such  circumstances,  to  desire 
to  leave  this  little  unpaid  for  property  to  the  one  who 
had  helped  and  befriended  her  for  so  many  years  and 
whom  she  had  learned  to  respect  and  esteem. 

In  our  opinion  the  evidence  fails  to  sustain  the  al- 
legations of  the  bill  and  the  decree  is  reversed  with 
directions  to  enter  a  decree  dismissing  the  bill  for 
want  of  equity. 
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General  No.  8198  Agenda  No.  16 

JANUARY  TERM,  A.  D.   1928 

Charles  Worsham,  Appellant, 

vs. 

Illinois  Traction,  Inc.,  Appellee. 

Appeal  from  Circuit  Court,  Vermilion  County. 

ELDREDGE,  J. 

Appellee  maintains  and  operates  an  interurban 
electric  railroad  over  North  Main  street  in  the  City 
of  Danville,  Illinois,  and  did  so  at  the  time  of  the  acci- 
dent to  appellant,  hereinafter  mentioned.  That  part 
of  the  street  where  the  accident  happened,  at  the  time 
thereof,  was  paved  with  brick  and  under  the  ordin- 
ance granting  the  right-of-way  to  appellee  over  said' 
street,  the  latter  was  required  to  keep  so  much  of  the 
street  in  repair  as  lies  between  the  rails  and  one  foot 
on  the  outside  thei-eof.  Appellant  brought  his  action 
against  appellee  to  recover  from  personal  injuries 
claimed  to  have  been  received  by  him  while  driving 
an  automobile,  because  of  certain  defects  in  the  street 
between  the  rails  of  the  track.  The  declaration  sets 
out  the  ordinance  and  charges  the  duty  on  appellee  to 
maintain  that  portion  of  the  brick  pavement  within 
its  rails  and  for  the  space  of  one  foot  on  each  side 
thereof 
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iii  a  reasonable  safe  condition  for  public  travel  and 
that  appellee  negligently  permitted  the  bricks  in  the 
pavement  to  become  loose  and  intermittently  pro.jecb 
and  protrude  above  the  surface  making  the  same 
rough  and  unsafe  for  public  travel,  whereby  his  auto- 
mobile ran  into  and  struck  the  same  and  was  greatly 
damaged  and  broken  and  appellee  was  greatly  bruised 
and  hurt,  his  hands  being  badly  lacerated  and  cut, 
his  nose  and  thigh  bones  broken,  which  said  injuries 
are  permanent  and  that  he  was  put  to  great  expense 
for  medical  and  hospital  bills  and  was  prevented  from 
transacting  any  business  for  thirteen  months.  Th«* 
trial  resulted  in  a  verdict  finding  appellee  not  guilty . 

Appellant  testified  that  he  lived  in  Tilton,  Illi- 
nois, and  was  engaged  in  the  restaurant  and  hotel 
business  there;  that  on  the  morning  of  April  9,  1925, 
he  left  his  home  in  his  automobile  and  drove  to  the 
Lake  View  Hospital  in  Danville  to  see  his  wife,  who 
was  confined  there.  He  left  the  hospital  about  noon, 
driving  south  on  North  Main  street  and  when  he 
reached  a  point  about  200  feet  south  of  Victory  Bridge 
an  automobile  was  parked  on  the  west  side  of  tin' 
street  car  track  and  a  man  got  out  of  this  car;  that 
appellee  pulled  out  to  go  around  him  and  straddled 
the  street  car  track;  as  he  went  to  pull  back  his  left 
front  wheel  hit  some  object  and  knocked  the  steering 
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wheel  out  of  his  hands;  it  threw  the  front  wheels  of 
his  car  on  the  east  side  of  the  tracks;  he  tried  to  stop 
the  car  with  the  brake,  but  his  leg  was  paralyzed  and 
as  he  went  to  pull  back  he  had  a  collision  with  an- 
other car;  that  he  was  driving-  at  a  speed  between 
twelve  and  fourteen  miles  per  hour.  His  nose  and  his 
thigh  were  broken,  his  hands  were  lacerated  and  he 
had  a  large  cut  on  his  shin .  He  was  taken  to  the  Lake 
View  Hospital  in  an  ambulance  and  remained  in  bed' 
from  April  9  until  June  21,  1925,  when  he  was  taken 
home,  and  remained  in  bed  at  home  until  the  latter 
part  of  August  when  he  was  able  to  sit  in  a  chair  foi 
six  or  eight  weeks  and  then  was  able  to  get  about  ou| 
crutches  until  February,  1926,  when  he  discarded  the 
crutches  for  a  cane,  which  he  had  to  use  until  April, 
1927;  his  leg  is  now  an  inch  and  a  quarter  shorter 
than  the  uninjured  one;  he  paid  $203.00  for 
hospital  services  and  $156.00  for  doctor's  fees.  Thai 
he  was  away  from  his  work  absolutely  for  eighteen 
months  and  for  the  next  six  months  was  only  able  to 
give  very  little  of  his  time  to  his  business;  at  the 
time  of  the  accident  he  was  fifty-nine  years  of  age; 
on  the  day  of  the  accident  the  weather  was  cloudy  and 
hazy  with  a  little  mist  and  before  the  accident  it  had 
rained  slightly;  there  was  a  hole  in  the  pavement  as 
if  a  brick  had  been  knocked  out  right  close  to  the  in- 
side of  the 
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west  rail. 

A  witness  Claude  Lewsader,  testified  that  lie  was 
a  salesman  for  the  Herendeen  Bakery  Company.  Just 
prior  to  the  accident  he  was  driving-  his  car  aboui 
250  feet  behind  appellant.  That  appellant's  car  was 
traveling  between  twelve  and  fifteen  miles  per  hour 
and  the  witness  was  driving-  about  the  same  speed; 
that  appellant  went  to  go  around  a  car  which  was 
parked  and  as  his  left  wheel  went  across  the  west  rail 
his  car  swerved  across  the  street  and  righted  itself 
about  the  time  it  collided  with  a  car  coming  north; 
that  he  examined  the  pavement  after  the  accident  and 
found  that  on  the  inside  of  the  rails  there  were  holes 
and  a  brick  out,  and  on  the  outside  of  the  rails  there 
was  a  brick  raised,  sticking  up  above  the  rails  an 
inch  or  two;  that  he  had  traveled  over  that  street 
four  times  a  day  for  the  last  seven  years  and  had  seci; 
holes  in  the  pavement  between  the  rails  and  raised 
bricks  on  the  outside  of  the  rails  before  the  accident; 
the  raised  bricks  were  about  six  inches  outside  of 
the  west  rail;  he  did  not  know  whether  the  wheel  of 
appellant's  car  hit  the  bricks  or  the  holes,  but  knew 
he  hit  the  obstruction  and  he  was  close  enough  to 
see  the  action  of  the  wheels  as  he  was  directly  behind 
him;  the  hole  in  the  pavement  was  about  16  inches 
long,  4  inches  deep  and  4  inches  wide,  and  was  direct 
ly  opposite  to  the  place  on  the  outside  of  the  rails 
where  the  bricks  were  turned  up.  Mrs. 
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Muriel  Farley  testified  that  she  and  her  husband  were 
in  an  automobile  about  fifty  feet  behind  appellant's! 
car  when  the  accident  occurred;  that  appellant  was 
driving  about  fifteen  miles  an  hour;  that  she  and  her 
husband  turned  out  to  so  around  appellant's  car 
when  they  saw  him  pull  out  to  go  around  the  parked 
car  and  then  they  slowed  down  and  did  not  attempt 
to  pass  appellant's  car;  kwhen  appellant's  car  had 
passed  the  parked  car  he  turned  as  though  he  was  go- 
ing back  on  the  right  or  west  side  of  the  street  and 
then  she  saw  a  brick  fly  and  he  swerved  to  the  left  or 
east  side;  at  this  time  the  left  front  wheel  of  appel- 
lant's car  was  inside  of  the  west  rail,  and  the  brick  flew 
easterly  from  inside  of  the  west  rail;  appellant's  car 
swerved  to  the  east  and  when  it  started  to  straighten 
itself  up  it  collided  with  the  other  car  which  was  com- 
ing directly  toward  him;  that  at  the  time  she  saw  the 
brick  fly  through  the  air.  appellant's  car  was  not  go- 
ing any  faster  than  it  had  been,  about  fifteen  miles  an 
hour;  that  she  passed  back  and  forth  over  the  street 
four  times  a  day  and  that  the  street  had  always  been 
rough  near  where  she  saw  the  brick  fly.  Charles  Flem- 
ing, an  attorney-at-law,  and  living  in  Danville,  testi- 
fied that  five  or  six  days  after  the  accident  he  exam- 
ined the  pavement  where  it  had  happened  and  found 
there  were  two  places  where  bricks  were  out  of  place 
and  were  sticking  up  two  or 
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three  inches  above  the  surface;  that  in  one  place  a 
brick  was  out  entirely .  W .  D .  Fleming,  a  resident  of 
Danville,  testified  that  about  1:00  p.  m.,  on  the  day 
of  the  accident  (the  accident  happened  about  12:40 
p .  m . ')  he  examined  the  street  at  the  place  in  ques- 
tion and  on  the  outside  of  the  rails  he  found  several 
bricks  had  edged  up  to  two  or  three  inches  high  and 
on  the  inside  of  the  west  rail  there  appeared  to  be  a 
hole  big  enough  for  two  large  bricks  to  be  placed  in 
there;  a  little  further  north  there  were  other  places 
similar  to  these.  The  witness,  C.  F.  Burrows,  also  a 
resident  of  the  City  of  Danville,  stated  that  four  or 
five  hours  after  the  accident  he  examined  the  place  in 
question  and  found  several  places  where  the  bricks 
Avere  raised  and  one  or  two  places  where  the  bricks 
were  out  along  the  east  and  west  rails.  The  witness, 
J.  C.  Smith,  was  a  plasterer  and  lived  in  Tilton.  He 
testified  that  he  was  traveling  in  an  automobile  on 
the  day  in  question  and  just  before  the  collision  be- 
tween the  two  cars  he  saw  appellant's  car  turn  to  the 
right  and  then  shoot  back  to  the  left  and  then  a  car 
passed  him  and  he  stopped;  that  the  car  that  passed 
him  ran  into  appellant's  car;  that  appellant's  car 
turned  to  the  west  and  then  swerved  back  to  the  east 
before  it  collided  with  the  other  car  going  north;  that 
appellant's  car  was  traveling  bet-ween  twelve  and  fif- 
teen miles  per  hour,  while  the  car  that  hit 
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appellant's  car  was  running  about  thirty-five  miles  an 
hour;  that  he  took  appellant  out  of  the  wrecked  car 
and  he  was  not  able  to  stand  up.  At  that  time  he  went 
back  and  looked  to  see  what  it  was  appellant  hit;  that 
at  the  point  where  he  saw  appellant's  car  turn  west 
and  then  swerve  east  there  was  a  hole  in  the  pave- 
ment and  he  saw  the  automobile  tracks  leading  from 
the  hole  to  appellant's  car;  that  these  tracks  started 
to  go  from  the  rail  and  he  hit  this  hole  by  the  side 
of  the  rail;  the  hole  was  inside  the  track  next  to  the 
east  side  of  the  rail;  his  tracks  went  on  over  these 
high  bricks  just  above  it  which  stood  up  fully  two 
inches  back  from  the  rail  on  the  west  side  and  stood 
up  two  or  three  inches;  he  bumped  over  that  and  then 
his  track  went  back  to  the  east  and  then  the  other 
car  hit  him;  these  marks  were  plain  to  be  seen  after 
the  accident. 

On  behalf  of  the  defendant  the  witness,  Colfax  T. 
Martin,  testified  that  he  was  a  lawyer  and  resided  on 
the  east  side  of  North  Main  street  at  the  time  of  the 
accident;  he  traveled  the  street  practically  every  day 
and  don't  remember  that  any  bricks  were  raised  an' 
inch  or  tw»o  on  the  outside  of  the  rails  at  airy  place.* 
On  cross  examination  he  stated  that  he  never  made 
any  examination  of  the  street  and  didn't  pretend  to 
say  there  were  no  holes  therein;  that  he  didn't  know; 
that  they  might  have  been  there  and  he  would  not 
have  seen  them 
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because  he  didn't  make  any  examination.  Pearley  L. 
Filiate  testified  that  he  lived  in  Danville  and  worked 
for  the  Indian  Refining  Co.,  and  was  driving  the  car' 
that  collided  with  the  car  of  appellant;  appellant's 
car  made  about  three  "crooks"  before  he  turned  and 
came  across  to  where  he  (witness)  was;  his  car  came 
down  the  street  toward  the  east,  then  back  to  the 
west,  then  back  to  the  east,  then  back  to  the  west  un- 
til he  got  to  the  curb  when  it  turned  right  across  to 
the  east,  went  over  near  the  east  curb,  started  up  and 
headed  directly  south  when  the  collision  occurred, 
witness  was  injured  and  went  to  the  hospital  in  th. 
same  ambulance  with  appellant  and  talked  with  him; 
he  said  he  lost  control  of  his  car  as  he  came  off  the 
bridge,  that  his  foot  got  fastened  in  the  pedals,  that 
he  didn't  think  to  shut  off  the  gas,  that  he  hadn't 
driven  a  car  but  a  few  items  before;  that  he  (witness) 
traveled  the  street  four  times  a  day  and  never  no- 
ticed any  bricks  out  of  place,  and  never  took  any  no- 
tice of  the  bricks  being  raised  between  the  rails;  that 
appellant  was  driving  thirty-five  miles  per  hour  and 
that  he  was  going  between  fifteen  and  twenty  miles 
per  hour;  he  had  been  in  the  employ  of  appellee  since 
the  accident  but  was  not  in  their  employ  at  that  time. 
W.  M.  Lape  testified  that  lie  lived  at  '23  North  Main 
street  in  Danville  and  was  a  fireman  for  the  Wabash 
R.  R.  Co.;  that  he  had  been  in  the  employ  of  appellee 

Pasre  8 


but  was  not  now;  that  lie  didn't  see  the  accident,  was 
going  out  of  the  door  of  his  house  about  the  time  the 
two  cars  hit ;  never  saw  any  holes  or  bricks  bulged  up 
above  the  rails  at  that  time.  William  Guy  Krites* 
testified  that  he  saw  the  collision  from  a  place  about 
200  feet  north  of  the  place  of  the  accident;  saw  an 
automobile  going  unusually  crooked  in  the  street, 
which  he  afterwards  found  was  driven  by  appellant; 
his  car  was  running  twenty-five  to  thirty-five  miles 
per  hour;  had  no  occasion  to  notice  particularly  any 
bricks  being  out  and  bulged  up  and  don't  remember 
anything  of  the  sort.  John  L.  Fugate  testified  that  he 
was  the  brother  of  Pearly  L.  Fugate,  who  was  in- 
jured in  the  collision;  that  he  went  to  the  place  of  the 
accident  about  1:30  p.  m.,  and  did  not  notice  any 
bricks  protruding  from  the  pavement  nor  any  holes, 
though  he  made  no  examination.  A.  T.  Carrington? 
an  employee  of  appellee  testified  that  he  did  not  see 
the  collision,  but  heard  the  crash  and  went  to  the 
scene  of  the  accident.  He  did  not  observe  that  any 
bricks  were  out  or  protruding  from  the  pavement .  W . 
L.  James  testified  that  he  traveled  over  this  street 
three  or  four  trips  each  day  in  his  automobile,  for 
about  a  year,  and  never  noticed  any  brick  being  out 
or  protruding;  that  he  never  paid  any  attention  to  the 
bricks  or  holes  as  it  was  none  of  his  business'.  James 
Tapp,  fourteen  years  old,  testified  that  he  had  been  to 
school  and  was  en 
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his  way  home  and  saw  appellant's  car  swerve  from 
one  side  of  the  bridge  to  the  other  and  hit  a  lamp 
post  on  the  south  end  of  the  west  side  of  the  bridge 
and  swerve  to  the  east,  then  west  and  Was  about  to' 
run  into  an  embankment  in  front  of  Martin's  house 
when  it  swerved  diagonally  across  the  street  eai 
tracks  then  collided  with  a  car  headed  north;  that 
he  had  driven  a  car  for  four  years  and  is  a  .judge  o:' 
speed  and  that  appellant's  car  was  going  twenty-five 
to  thirty-five  miles  an  hour,  that  Fugate's  car  was 
going  fifteen  miles  per  hour;  did  not  make  any  obser- 
vation of  the  tracks. 

Appellant,  in  rebuttal,  denied  that  he  told  Fugate 
that  he  lost  control  of  his  car  or  that  his  foot  caught 
or  that  he  hadn't  driven  a  car  very  much.  He  also 
denied  that  he  told  Lape  that  he  hadn't  driven  a  car 
very  much  and  that  it  got  away  from  him;  he  also 
denied  that  he  hit  the  lamp  post  or  curb  and  that  his 
car  did  not  wobble  from  side  to  side  on  the  street. 
Also  in  rebuttal  Farley  testified  that  appellant's  car 
did  not  hit  the  lamp  post  and  did  not  wobble  from 
side  to  side.  Lewsader  also  testified  that  appellant's 
car  did  not  wobble  from  one  side  of  the  street  to  the 
other  until  it  collided  with  Fugate's  car;  that  appel- 
lant's car  did  not  hit  any  lamp  post  at  the  south  end 
of  Victory  Bridge  and  did  not  nearly  strike  the  wall 
in  front  of  Martin's  house.  Smith  also  testified,  in  re- 
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buttal,  that  appellant's  car  did  not  wobble  from  side 
to  side  until  it  collided  with  Fugate's  car  and  it  didn't 
hit  the  lamp  post  at  the  south  end  of  Victory  Bridge 
and  didn't  collide  with  the  west  bank  of  the  pave- 
ment near  Martin's  house;  that  it  was  impossible  for 
him  to  hit  the  lamp  post  as  he  was  in  the  middle  ot 
the  street. 

It  is  apparent  that  the  preponderance  of  the  evi- 
dence of  the  disinterested  witnesses  who  testified  upon 
the  subject  and  who  were  in  a  position  to  see  what 
occurred  and  who  made  any  examination  of  the  pave- 
ment, sustains  appellant's  contention  that  the  pave- 
ment was  out  of  repair  and  that  one  of  the  wheels  of 
his  car,  either  hit  one  of  the  protruding  bricks  or 
went  into  one  of  the  holes,  thereby  causing  his  car  to 
swerve  to  the  side  and  it  strongly  supports  his  claim 
that  his  steering  wheel,  by  reason  thereof,  was  .jerked 
out  of  his  hands,  causing  him  to  lose  control  of  the 
car.  The  most  favorable  construction  in  favor  of  ap- 
pellee that  can  be  placed  upon  this  evidence  is  that  it 
is  conflicting.  Under  such  circumstances  errors  which 
might  not  otherwise  be  sufficient  to  cause  a  reversal 
of  the  judgment,  might  be  determining  factors  with' 
the  jury  in  arriving  at  their  verdict.  Upon  the  cross 
examination  of  appellant  he  was  asked  this  question: 
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Q.  Isn't  it  a  matter  of  fact  that  he  (Fugate) 
made  a  claim  against  you  for  damages  to  settle  with 
him. 

Objection  sustained . 

MR.  TROUP:  Got  an  admission  from  him. 

MR.  JINKINS:  Move  to  strike  that. 

THE  COURT:  Sustained. 

Q.  Didn't  you  admit  liability  for  that  man's  in- 
juries and  settle  with  him  for  it? 

MR.  JINKINS:  Object  to  that. 

THE  COURT:  Sustained. 

MR.  TROUP:  I  offer  to  prove  by  this  witness  thai 
the  plaintiff,  Worsham,  in  this  lawsuit  admitted  his 
liability  to  the  driver  of  the  automobile  witli  which 
he  collided  at  the  time  in  question,  and  made  settle- 
ment with  said  driver  for  the  damages  which  were 
caused  to  the  driver  of  that  automobile.  I  make  the 
offer  to  prove  it  by  this  witness. 

Objection  to  offer  sustained. 

The  above  offer  was  made  in  the  presence  and 
hearing  of  the  jury.  The  questions  preceding  it  were 
incompetent  and  improper.  The  offer  itself  was  wholly 
incompetent.  Even  if  the  facts  involved  therein  were 
true  they  were  immaterial  to  the  issues  in  this  case. 
After  a  court  has  ruled  against  the  admissibility  of 
evidence  an  offer  of  proof  in  regard  thereto  should 
never  be  made  in  the  hearing  of  the  jury.  The  jury 
might  well  have  inferred  from  these  questions  and 
from  the  offer  of  proof  that  appellant  had  conceded 
that  he  alone  was  to  blame  for  the  accident  which 
caused  his  injuries  and  that  appellee  was  not  respon- 
sible therefor. 
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Appellee  offered  twenty-two  instructions  to  the 
court,  twenty  of  which  were  given.  Six  of  them  direct 
a  verdict  and  a  number  of  them  repeat  the  same  prin- 
ciples of  law.  Where  a  principle  of  law  is  repeated 
in  a  number  of  instructions  it  has  the  effect  of  giving 
undue  prominence  and  importance  to  that  particular 
proposition  announced.  The  issues  in  this  case  were 
simple  and  there  was  no  occasion  for  giving  so  many 
instructions . 

Several  other  errors  have  been  assigned  and 
argued  by  counsel  for  appellant,  but  as  they  probably 
will  not  occur  upon  another  trial  need  not  be  discussed. 

For  the  reasons  indicated  herein  the  judgment  is 
reversed  and  the  cause  remanded  for  anothei  trial. 
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General  No.  8201  Agenda  No.  21 

JANUARY  TERM,  A.  D.   1928 

Howard  Kellie,  Appellee, 

vs. 

John  Moss,  Jr.,  Appellant. 

Appeal  from  Circuit  Court,  Vermilion  County. 

ELDREDGE,  J. 

This  case  originated  before  a  justice  of  the  peace 
and  upon  a  trial  de  novo  in  the  Circuit  Court  of  Ver- 
milion County,  appellee  recovered  a  judgment  in  the 
sum  of  $270.00,  for  damages  to  his  automobile  re- 
sulting from  a  collision  with  an  automobile  operated 
b3r  appellant. 

At  the  time  of  the  collision  appellee  was  driving 
his  car  in  a  northerly  direction  on  the  east  side  of  a 
paved  highway,  eighteen  feet  wide,  at  a  rate  of  speed 
between  thirty  and  thirty-five  miles  an  hour.  Appel-* 
lant  approached  from  the  north  on  the  west  side  of 
the  highway  driving  his  Ford  car  in  a  southerly  di- 
rection at  a  rate  of  speed  between  fifteen  and  twenty 
miles  per  hour.  As  the  two  cars  reached  each  other 
appellant's  car  suddenly  swerved  to  the  left  and  struck 
the  car  of  appellee  causing  the  injuries  complained  of. 
After  the  accident  it  was  discovered  that  the  left 
front  tire  on  appellee's  car  had  blown  out.  The  ques- 
tions in  controversy  are  whether 
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the  blow-out  occurred  before  tbe  accident  and  caused' 
appellant's  car  to  swerve  to  the  left,  thereby  causing 
the  injury,  or  whether  the  collision  occurred  by  the 
negligence  of  appellant  in  driving  his  car  and  the 
blow-out  in  the  tire  was  caused  by  its  impact  with 
the  car  of  appellee.  Counsel  for  the  appellant  contend 
that  the  competent  evidence  in  the  case  sustains  the 
first  proposition  while  counsel  for  appellee  maintain 
that  the  second  proposition  is  established.  Appellee 
placed  three  witnesses  upon  the  stand  who  testified  as- 
experts,  in  substance,  that  a  blow-out  on  a  tire  of  the 
size  on  the  Ford  car,  when  the  latter  was  running  at 
a  rate  of  twenty  miles  per  hour,  would  have  little  or 
no  effect  and  would  not  cause  it  to  swerve  to  one  side . 
It  is  urged  that  this  testimony  was  incompetent  II'. 
that  there  was  no  occasion  for  expert  testimony  and 
the  same  usurped  the  power  of  the  jury.  It  is  sub- 
mitted that  the  driver  of  an  automobile  is  not  an  in- 
surer of  accidents  arising  from  its  operation  and  that 
an  accident  occasioned  through  no  negligence  of  the 
owner  or  driver  is  classed  as  an  unavoidable  acci-' 
dent  with  no  liability  on  the  driver  or  owner  and  that 
the  expert  testimony  being  incompetent,  the  evidence 
clearly  showed  that  the  collision  was  caused  by  the 
blow-out,  for  which  appellant  could  not  be  held  liable, 
and  the  case  of  Klein  v.  Beeten,  169  Wis, 
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385,  is  cited  as  a  case  directly  in  point.  The  court  hi 
that  case  said.  "Liability  in  this  case  is  not  predi- 
cated upon  any  defect  of  the  automobile.  Liability  is 
predicated  solely  upon  the  negligent  operation  of  the 
car.  The  facts  proved  are,  that  an  accident  happened 
at  a  place  where  the  road  was  smooth  and  in  good 
order.  Plaintiff  contends  that  proof  of  this  fact  raises 
an  inference  of  negligence  in  the  operation  of  the  car. 
When  the  car  was  righted,  after  the  accident,  the  left 
hand  front  tire  was  found  to  be  deflated  by  reason  of 
a  blow-out  of  the  inner  tube .  It  is  not  at  all  beyond  the 
realm  of  possibility  that  the  accident  might  have  hap- 
pened by  reason  of  this  blow-out.  It  is  claimed  on  fch*. 
part  of  the  plaintiff  that  a  blow-out  could  not  have 
caused  the  accident  unless  the  car  was  going  at  an 
excessive  rate  of  speed.  There  is  no  proof  of  that  fact 
in  the  record,  and  we  cannot  take  judicial  notice  tha 
a  blow-out  of  the  front  tire  of  a  Ford  automobile  run- 
ning at  fifteen  miles  an  hour  could  not  produce  an  ac- 
cident such  as  this."  In  this  case,  cited  by  appellant, 
it  is  held  that  the  court  could  not  take  .judicial  notice 
that  a  blow-out  of  the  front  tire  of  a  Ford  automobile, 
running  at  fifteen  miles  an  hour  could  not  produce  an 
accident  such  as  this.  The  clear  inference  is  that  evi- 
dence would  have  been  admissible  to  prove  that  fact, 
and  under  this  authority  the  expert  testimony  admit- 
ted by  the  court 
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below  was  competent. 

It  is  next  urged  that  the  judgment  should  be  re- 
versed because  evidence  was  admitted  to  the  effect 
that  appellant's  car  was  covered  by  an  insurance 
policy.  Most  of  this  evidence  was  brought  out  on  the 
cross  examination  of  appellee  by  counsel  for  appellant. 
This  proof  is  as  follows: 

"Q.  And  you  further  told  him  (appellant)  that 
this  accident  was  unavoidable? 

A.  No. 

Q.  Didn't  you  make  an  affidavit  to  that  effect  on 
the  8th  of  September,  1926? 

Objection. 

Q.  I  will  change  that  question — didn't  you  state 
on  the  8th  day  of  September,  1926,  that  you  couldn't 
say  he  was  to  blame  for  this  accident.  Didn't  you 
further  say  that  you  thought  it  was  unavoidable? 

A.  I  didn't  state  that  to  him. 

Q.  Did  you  to  anybody? 

A.  Yes. 

Q.  What  do  you  say  now  as  to  whether  that  acci- 
dent was  avoidable? 

A.  It  was  explained  to  me  by  the  insurance  ad- 
juster what  that  meant  was  he  didn't  deliberately 
run  into  me. 

Q.  Do  you  want  to  change  that  now,  do  you  think 
it  was  avoidable? 

A.  I  claim  he  didn't  deliberately  run  into  me. 

Q.  I  am  asking  do  3rou  claim  this  accident  was 
unavoidable? 

A.  I  claim  he  didn't  deliberately  run  into  me. 

RE-DIRECT  EXAMINATION 

Q.  This  affidavit  that  Mr.  Wicks  speaks  about, 
with  whom  was  the  conversation  when  vou  made  that 
affidavit? 

A.  Mr.  Brandis. 

Q.  Who  is  he? 
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A.  He  is  an  insurance  adjuster. 

MR.  WICKS— Object  to  that,  he  is  not  an  insur- 
ance adjuster. 

THE  COURT— Objection  sustained. 

Q.  What  did  he  say  his  business  was? 

A.  He  said  he  came  down  for  the  insurance  com 
pany  to  write  an  affidavit  up. 

Q.  And  did  you  have  a  conversation  with  him 
about  this  accident  at  that  time? 

A .  Not  at  the  time . 

Q.  At  the  time  this  statement  was  made? 

A.  Yes,  sir. 

Q.  And  what  did  lie  say  with  reference  to  the 
avoidability  or  otherwise  of  this  accident! 

A.  Well,  he  was  asking  me  questions  about  it  ami 
he  wrote  out  this  statement  and  when  it  came  to  un- 
avoidable accident  I  asked  him  what  that  meant. 
Whether  he  didn't  deliberately  run  into  me  and  he 
said  yes. 

Q.  And  you  always  have  said  he  didn't  deliber 
ately  run  into  you? 

A.  Yes. 

Q.  And  at  the  time  of  this  accident  you  didn't  go 
back  to  see  where  Mr.  Moss'  car  was? 

A.  No,  sir. 

Q.  Why  didn't  you  go  back  and  examine  his  car? 

Q.  What  were  you  doing? 

A.  I  was  standing  there  and  he  told  me  it  wa.^ 
covered  with  insurance. 

MR.  WICKS — Object  to  that  and  make  a  motion 
to  withdraw  a  juror  and  take  this  case  from  the  jury . 

Motion  overruled. 

It  will  be  seen  that  the  subject  of  insurance  was 
first  injected  into  the  case  by  the  cross  examination 
of  appellee  by  appellant's  counsel  and  no  objection 
was  made  by  appellant  to  the  answers  given  by  him 
nor  any  motion  to  exclude  the  same.  On  re-direct 
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examinations  to  the  answer  of  appellant  "He  is  an 
insurance  adjuster,"  an  objection  was  made  on  the 
ground  that  he  was  not  an  insurance  adjuster  and 
this  objection  was  sustained.  No  further  objection  was 
made  until  the  last  answer  noted  above  was  given . 
The  only  purpose  of  the  questions  propounded  to  ap 
pellant  on  cross  examination  was  to  show  that  he  had 
made  statements  out  of  court  contradictory  to  those 
made  by  him  on  the  trial  and  thus  lay  a  foundation 
for  impeachment.  On  re-direct  examination  the  wit- 
ness had  a  right  to  testify  as  to  the  whole  conversation 
with  whom  it  was  made  and  under  what  circumstances. 
If  appellant  did  not  want  the  subject  of  the  insurance 
brought  into  the  case  he  should  not  have  asked  ques- 
tions, the  answers  to  which  would  naturally  result  in 
such  information.  Having  been  instrumental  in  first 
introducing  such  testimony  he  is  now  estopped  from 
claiming  error  for  its  introduction. 

The  judgment  of  the  Circuit  court  is  affirmed. 
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APRIL  TERM,  1927 


Dorothy  Hakes,  Plaintiff  in  Error. 

vs. 

James  Garland,  Defendant  in  Error. 


Error  to  Macon. 


NIEHAUS,  J. 


Dorothy  Hakes  the  plaintiff  in  error  was  employ- 
ed by  James  Garland,  the  defendant  in  error,  who  was 
a  federal  Grain  Inspector,  to  work  for  him  in  his 
grain  inspection  office  at  Decatur.  In  the  fall  of  1924, 
after  having  worked  for  the  defendant  a  number  of 
years  for  a  compensation  of  $30  per  week,  a  new  ar- 
rangement as  to  compensation  was  made  between  the 
parties  by  which  the  defendant  agreed  to  give  her 
as  compensation  for  the  work  she  was  doing  one  half 
of  the  net  profits'  of  the  grain  inspection  business 
which  was  conducted  by  him;  and  pursuant  to  this 
agreement  the  defendant  thereafter  for  several  months 
paid  her  one  half  of  the  net  profits  of  the  business. 
After  several  months  however,  he  concluded,  that  she 
was  getting  too  much  compensation  for  her  work*  and 
thereupon  attempted  in  March  1925,  to  put  her  back 
on  the  basis  of  the  former  salary,  which  she  had  re- 
ceived prior  to  the  last  agreement;  but  the  plaintiff 
refused  to  accede  to  a  return  of  the  old  arrangement. 
And  after  the  plaintiff  had  repeatedly  refused  to  accept 
her  former  salary  and  even  a  small  increase  thereon, 
the  defendant  discharged  her  about  the  11th 
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day  of  May  1925.  The  plaintiff  then  commenced  this 
suit  in  the  circuit  court  of  Macon  comity  to  recover 
the  amount  she  claimed  to  be  due  her  from  the  de- 
fendant as  compensation  under  the  last  agreement,  re- 
ferred to.  There  was  a  trial  by  jury  and  at  the  close 
of  the  plaintiff's  evidence  the  court  directed  the  jury 
to  return  a  verdict  for  the  defendant.  Under  the  di- 
rection of  the  court  the  jury  found  for  the  defendant; 
and  the  court  rendered  a  judgment  in  bar  of  the  "Iain- 
tiff's  right  to  recover.  A  writ  of  error  is  now  prose- 
cuted from  the  judgment. 

The  principal  error  assigned  is  on  the  direction  of 
the  court  to  render  a  verdict  for  the  defendant.  It  is 
insisted  by  the  defendant,  that  the  agreement  by 
which  the  compensation  of  the  plaintiff  for  her  work 
was  increased  to  one  half  of  the  net  profits  of  the  de- 
fendant's business,  involved  a  contract  which  was  il- 
legal and  void,  as  against  public  policy;  and  that  the 
work  which  she  was  to  perform  for  the  compensation 
was  in  contravention  of  law;  and  therefore  she  could 
not  recover  for  the  same .  Concerning  the  work  which 
the  plaintiff  was  to  perform  in  and  about  the  business 
and  office  of  the  defendant,  the  plaintiff  in  error  testi- 
fies as  follows: 

"He  ran  a  grain  inspection  office — that  is,  an  of- 
fice where  we  determine  the  grade  of  the  grain  by 
weight,  odor,  appearance,  moisture  tests,  etc.  We  get 
our  samples  by  sending  out  a  grain  sampler  who  goes 
out  to  the  cars,  opens  them  and  brings  back  the  sample. 
He  opens  the  doors  to  get  the  samples,  and  brings 
them  to  the  office  for  inspection.  ***  My  duties  were 
recording  the  grade,  book  keeping,  answering  the 
phone  grading  the  grain.  Two 
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people  were  employed  there  besides  myself.  They  were 
samplers'.  " 

In  another  part  of  her  testimony  she  refers  to  her 

work  in  the  office  as  follows: 

"My  work  there  consists  of  inspecting  grain,  tak- 
ing care  of  the  books,  doing  the  moisture  testing,  an- 
swering the  telephone  calls  and  sometimes  1  built  the 
fire.  I  arrived  at  work  at  seven  o'clock  and  my  duties 
kept  me  late,  up  until  after  six  o'clock. 

And  in  reference  to  the  defendant's  agreement  to 
increase  her  compensation,  the  plaintiff  in  error's  tes- 
timony is  as  follows: 

"I  had  been  employed  by  the  defendant  prior  to 
October  1924.  *****  I  had  a  conversation  with  the  de- 
fendant prior  to  October  1924.  He  said  that  1  could 
take  my  vacation  when  there  was  practically  no  grain 
coming  in,  and  I  asked  him  what  the  arrangements 
were.  He  replied  'what  do  you  mean."  I  said,  'I  will 
come  back  and  help  you  in  the  office  with  the  under- 
standing that  I  get  half  the  profits.  You  have  given 
that  to  other  people.  I  have  been  in  your  employ  sev- 
eral years.  You  were  satisfied  with  my  work.  I  never 
have  gone  to  any  other  employment  that  you  didn't 
write  me  to  return  here.  I  will  come  back  if  you  will 
give  me  half  the  profits  for  the  rest  of  the  time  you  are 
in  business.'  He  replied,  'I  couldn't  take  you  under 
any  other  condition.  T  can  no  longer  detect  odors;  my 
eye  sight  is  poor;  vou  know  I  am  taking  treatment  all 
of  the  time,  and  I  must  either  give  up  the  office  or 
have  somebody  upon  whom  I  can  depend . ' 

I  don't  remember  how  long  this  was  before  my 
vacation.  We  spoke  of  it  several  times.  Just  before 
1  went  away  he  asked  me  when  I  was  returning.  I  re- 
plied, 'Whenever  you  send  for  me  under  the  condi- 
tions I  have  named.'  He  said,  'I  will  write  you  the 
day  I  want  you  to  come  back . '  I  went  on  my  vacation. ' ' 

The  plaintiff  also  testified,  that  the  defendant 
wrote  her  to  come  back  and  she  thereupon  resumed 
her  position  in  his  office;  and  that  thereafter  the  de- 
fendant paid  her  one  half  of  the  net  profits  of  defen- 
dant in  error's  grain  inspection  business  until  the  fol- 
lowing March,  when  he  attempted  to  put  her  back  on 
her  former  salary  as  heretofore  stated. 
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It  is  clear  from  the  plaintiff's  testimony  that  the 
relation  which  existed  between  the  plaintiff  and  the  de- 
fendant was  that  of  master  and  servant;  and  that 
whatever  work  she  did  and  whatever  duties  she  per- 
formed in  and  about  his  office,  and  in  the  grain  in- 
spection business  conducted  by  him,  was  performed 
under  his  direction  and  authority;  and  that  she  acted 
as  his  agent  and  servant.  The  Federal  drain  Inspec- 
tion Act  under  which  the  defendant  was  acting  and 
under  which  he  was  conducting  his  business,  does  not 
contemplate  that  grain  inspectors  will  perform  all  the 
duties  and  the  work  pertaining  to  the  office  Dersonally; 
but  provides,  that  the  duties  and  the  work  pertaining 
to  the  office  may  be  performed  either  by  the  inspec- 
tor himself  or  by  some  person  acting  under  his  auth- 
ority. Barnes  Federal  Code,  Sec.  8183  8202.  Nor  is  there 
anything  in  the  Act  referred  to,  which  prescribes  the 
nature  or  extent  or  kind  of  compensation  which  the 
inspector  may  contract  to  iay  to  the  persons  employed 
and  authorized  by  him  to  assist  in  the  performance  of 
the  various  duties  pertainin«;  to  the  inspection  and 
sampling  of  the  grain.  We  conclude  therefore,  that 
neither  the  work  which  the  plaintiff  performed  for 
the  defendant  nor  the  contract  to  increase  her  com- 
pensation, was  illegal  or  against  public  policy,  and 
that  therefore,  it  was  error  to  direct  a  verdict  for  the 
defendant.  We  are  of  opinion,  that  under  the 
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plaintiff's  evidence,  which  for  the  purpose  of  this  opin- 
ion, we  must  consider  as  time,  she  would  have  a  right 
to  recover  as  compensation  for  her  services  one  half 
of  the  net  profits  of  the  defendant's  grain  inspection 
business  for  the  months  remaining  unpaid  during  the 
period  of  time  she  continued  to  work  for  him  in  his 
business,  and  up  to  the  time  that  she  was  discharged 
from  his  service.  For  the  reasons  stated  the  judgment 
is  reversed  and  the  cause  remanded . 
Reversed  and  Remanded. 
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Alice  C.  Ogg,  Appellee. 

vs. 
Charles  R.   Rice,  and  The  Gibson  Canning  Company, 

Appellants . 

Appeal  from  Ford. 
NIEHAUS,  J. 

The  appellee  Alice  C.  Ogg  brought  suit  in  the 
circuit  court  of  Ford  county  against  the  appellants 
Charles  R .  Rice  and  The  Gibson  Canning  Company,  to 
recover  damages  alleged  to  have  resulted  from  a  nuis- 
ance which  the  appellee  charges  was  brought  about 
by  the  use  and  occupation  of  a  certain  tract  of  land  by 
the  appellants  adjoining-  the  premises  of  the  appellee. 
It  appears  from  the  evidence,  that  the  appellant 
Charles  R.  Rice  is  in  the  live  stock  business;  and  was 
engaged  in  the  business  of  feeding  cattle  for  the  mar- 
ket.  By  arrangement  with  the  Gibson  Canning  Com- 
pany, he  fed  a  large  number  of  cattle  upon  the  prem- 
ises referred  to  from  the  silage  and  refuse  matter  re- 
sulting from  the  process  of  canning  sweet  corn  and  oth- 
er vegetable  products  in  the  canning  factory  which  is 
located  adjacent  to  the  premises  in  question. 

The  declaration  concerning  the  appellee's  cause  of 
action  alleges  'that  upon  the  said  real  estate  of  the 
appellee,  near  the  Southwest  Corner  thereof,  and  with- 
in fifty  feet  of  the 
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said  premises  of  the  appellants,  during  the  whole  of 
said  period  of  time,  there  was  then  and  is  now  situ- 
ated the  home  of  this  appellee,  consisting  of  a  large 
house  of  eight  rooms,  in  which  home  this  appellee  and 
her  husband  and  children  did  then  and  there  and  do 
now  reside;  and  it  became  then  and  there  and  was  the 
duty  of  the  said  appellants  to  so  use  said  property  as 
not  to  injure  this  appellee  in  the  enjoyment  of  her 
said  home  and  premises.  Yet,  notwithstanding  their 
duty  in  that  regard,  that  the  said  appellants  by  them- 
selves and  their  clerks,  agents  and  servants,  careless- 
ly and  negligently  caused  to  be  placed  upon  the  prem- 
ises of  them,  the  said  appellants,  a  large  number  of 
cattle,  to-wit:  one  thousand  head  of  cattle;  and  did 
cause  and  permit  said  cattle  to  remain  upon  said  prem- 
ises without  stable  or  shelter  in  every  kind  of  weather, 
including  storms  and  wet,  hot,  and  cold  weather, 
and  in  all  seasons  of  the  year,  to  be  fed  upon  noisome, 
fermenting  and  decaying  vegetable  matter,  consisting 
largely  of  refuse  from  the  canning  factory;  and  did 
carelessly  suffer  and  permit  filth  to  accumulate  upon 
the  said  premises,  and  to  remain  during  the  whole  of 
said  period  of  time;  and  did  suffer  and  permit  said 
cattle  to  tramp  in  said  filth,  to  lie  and  live  in  said  filth, 
and  permit  pools  of  foul  and  stinking  water  to  stand 
in  and  about  the  said  premises,  in  and  over  said  filth 
so  accumulated  thereby,  causing  noxious  vapors  and 
stenches  to  arise  and  spread  over  the  premises,  and 
into  the  home  of  this 
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appellee,  to  the  appellee's  great  discomfort  and  in- 
convenience, and  by  means  whereof  vast  hordes  of 
flies  were  caused  to  accumulate  and  to  spread  over 
the  premises,  and  in  and  about  the  house  and  home  of 
this  appellee,  to  the  great  discomfort  and  inconveni- 
ence of  this  appellee,  and  rendering  the  premises  of 
this  appellee  unwholesome,  and  the  occupation  of  the 
said  premises  by  this  appellee  a  source  of  torture  and 
loathsomeness,  and  which  said  conditions  the  said  ap- 
pellants did  carelessly  and  negligently  permit  to  re- 
main from  said,  to-wit:  the  30th  day  of  September,  A. 
D.  1925,  to  to-wit:  the  commencement  of  this  suit. ' 

There  was  a  trial  by  jury,  which  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  appellee  in  the  .sum 
of  $3985.00.  This  appeal  is  prosecuted  from  the  judg- 
ment. 

A  number  of  errors  are  assigned  by  the  appellants 
for  reversal  of  the  judgment;  it  is  contended,  that  the 
court  erroneously  admitted  incompetent  evidence  for 
the  appellee  and  refused  to  admit  competent  evidence 
offered  by  the  appellants.  Also,  that  'the  court  im- 
properly instructed  the  jury  for  the  appellee;  improp- 
erly and  erroneously  modified  certain  instructions  of- 
fered by  the  appellants;  and  improperly  refused  cer- 
tain instructions  requested  by  the  appellants;  and, 
that  'counsel  for  the  appellee  during  the  trial  oi  this 
case  and  in  his  argument,  was  guilty  of  improper  con- 
duct, which  was  calculated  to  anil  did 
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arouse  the  passion  and  prejudice  of  the  jury  against 
the  appellants.'  It  is  also  assigned  as  error,  that  the 
amount  of  the  damages  awarded  by  the  jury  is  ex- 
cessive. The  contention  of  the  appellants  concerning 
the  admission  of  improper  evidence  relates  to  the  ad- 
missibility of  the  evidence  that  the  appellee  became 
sick  from  the  unwholesome  condition  of  the  premises 
used  by  the  appellants  for  feeding  the  cattle.  Con- 
cerning this  assignment  of  error  the  following  occurrcJ 
in  the  interrogation  of  the  appellee  at  the  trial: 

"Q.  You  may  state  whether  or  not  these  condi- 
tions you  have  described  had  any  effect  upon  your 
health,  Mrs.  Ogg? 

Mr.  Herrick:  We  object  to  that  as  not  competent 
or  proper,  under  the  allegations  in  the  pleadings. 

The  Court:  The  only  question  is  whether  it  is  com- 
petent under  the  pleadings .  I  think  I  know  the  exact 
case  you  are  going  to  submit,  Mr.  Dobbins.  Objection 
overruled . 

A.  They  did. 

Q.  Just  describe  to  the  jury  what  effect  those  aou- 
ditions  had. 

Mr.  Herrick:  We  object  to  it  as  incompetent  un- 
der the  declaration  or  any  count  thereof,  and  also  as 
calling  for  a  conclusion  of  the  witness.  Overruled. 

A.  I  became  so  run  down  from  these  nauseating 
odors,  that  finally  I  was  sick  for  two  months  and 
haven't  felt  well  since. 

Mr.  Herrick  I  move  to  exclude  the  answer  as  pre- 
judicial and  improper;  and  a  conclusion  on  the  part  of 
the  witness . ' ' 

The  Court :  "  It  may  stand . ' ' 

It  is  apparent  from  the  answers  of  the  flatness, 
that  the  matter  of  health  inquired  about  referred  io  a 
temporary  condition  of  the  appellee  claimed  to  have 
resulted  from  the  alleged  nuisance,  and  was  i  part  of 
the  discomforture  and  the  loss  of  enjoyment  of  her 
home  and  dwelling  place  and  claimed  to  have  been 
brought  about  by 
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the  unwholesome  and  improper  condition  of  the  prem- 
ises in  question,  and  therefore  came  within  the  pur 
view  of  the  damages  alleged  in  the  declaration. 

Concerning  the  misconduct  of  counsel  for  appellee, 
the  record  discloses,  that  there  were  several  statements 
made  by  counsel  for  the  appellee  that  the  cattle  fed 
by  appellants,  'were  fed  from  slops  and  from  sewer;' 
and  that  'the  stuff  fed  to  them  was  rotten,  and  hor- 
rible stuff;'  and  that  many  of  the  cattle  were  tormen- 
ted by  lung  fever.  These  remarks  of  counsel  were  not 
justified  by  the  evidence.  There  were  some  other  re- 
marks made  by  counsel  along  the  same  lines  which 
were  not  justified,  nor  based  upon  the  evidence  in  the 
case;  in  every  instance  however,  the  court  promptly, 
sustained  an  objection  of  appellants'  counsel  to  the 
improper  statements  of  appellee's  counsel.  We  are  of 
opinion,  that  with  this  action  of  the  court  impressad 
upon  them,  the  jury  was  not  misled  into  thinking  that 
these  remarks  were  proper,  or  that  they  had  any  sub- 
stantial effect  on  the  jury  in  deciding  the  issues  in 
the  case;  and  the  remarks  of  counsel,  therefore,  though 
clearly  objectionable,  should  not  be  regarded  as  re- 
versible error. 

Concerning  the  error  in  the  instructions,  it  is  cm- 
tended  that  the  10th  and  11th  instructions  were  er- 
roneous. In  the  10th  and  11th  instruction  the  jury 
were  told,  that  they  had  a  right  to  take  into  consid- 
eration the  evidence  of  discomfort  and  suffering 
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resulting  to  the  appellee  which  would  include  discom- 
fort and  suffering  as  a  result  of  the  appellee's  sick- 
ness in  assessing  the  appellee's  damages.  For  the  rea- 
son hereinbefore  stated,  we  are  of  opinion,  that  the 
instructions  were  not  erroneous.  If  the  appellee  be- 
came physically  ran  down  and  temporarily  sick  from 
the  nauseating  odors  from  the  effects  of  the  alleged 
nuisance,  this  may  justly  be  regarded  as  a  part  of  the 
discomforts  and  injuries  to  the  enjoyment  of  the  prem- 
ises Avhich  she  suffered  during  the  continuance  of  the 
alleged  nuisance;  and  therefore  would  be  a  proper 
matter  to  be  taken  into  consideration  on  the  question 
of  fixing  the  amount  of  damages . 

It  is  contended,  that  appellee's  given  instruction 
No.  2  authorizes  the  jury  to  assess  damages  to  the 
real  estate.  "We  do  not  regard  the  instruction  as  sub- 
ject to  the  criticism  made.  It  is  contended,  that  ap- 
pellee's instruction  No.  3  is  erroneous,  because  it  re- 
fers to  the  matter  used  for  feeding  the  cattle  taken 
from  the  canning  factory,  as  '  waste  matter . '  We  do 
not  perceive  any  impropriety  in  the  designation  of  the 
matter  used  for  feeding,  as  'waste  matter;'  and  the 
instruction  is  a  substantially  correct  statement  of  the 
basis  of  the  appellee's  right  to  recover  damages.  The 
appellants  also  complain  of  appellee's  instruction* 
numbered  5,  7  and  9  because  they  'tell  the  jury  that 
if  they  find  the  appellants  or  one  of  them  guilty  of 
maintaining  a  nuisance, 
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as  defined  in  other  instructions,  then  the  appellee 
would  be  entitled  to  recover.  That  there  was  no  in- 
struction given  for  or  on  behalf  of  either  party  defin- 
ing what  is  a  nuisance. '  The  record  discloses,  that  in 
appellee's  instruction  No.  4  the  court  defined  the  nui- 
sance relied  upon  by  the  appellee  as  a  basis  for  re- 
covery in  this  case.  It  may  also  be  pointed  out  that 
if  there  was  any  error  in  this  feature  of  the  case,  the 
appellants  were  guilty  of  the  same  error  in  Instruc- 
tion No.  1  which  was  given  to  the  jury  at  their  in- 
stance. 

We  find  no  error  in  the  modifications  made  by  the 
court  of  the  appellants'  instructions;  nor  in  the  refusal 
of  instructions  requested  by  the  appellants.  While 
there  were  some  matters  in  the  refused  instructions 
which  the  appellants  were  entitled  to  have  given,  these 
matters  were  already  embodied  in  instructions'  which 
were  given  by  the  court  at  their  instance .  And  it  may 
be  pointed  out  with  reference  to  appellants'  refused 
instructions  that  refer  to  the  matter  of  punative  or 
exemplary  damages,  that  there  was  no  claim  made  by 
the  appellee  for  the  recovery  of  punative  or  exem- 
plary damages;  and  there  was  no  question  raised  con- 
cerning speculative  or  conjectural  damages;  and  there- 
fore the  instructions  on  these  points  requested  by  the 
appellants  were  not  pertinent  and  properly  refused . 

The  contention  of  the  appellants  however,  that  the 
damages 
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allowed  by  the  jury  are  excessive  must  be  sustained. 
There  is  no  permanent  injury  claimed  nor  proven  in 
the  matter  of  the  damages;  nor  any  permanent  injury 
to  the  enjoyment  of  her  habitation;  the  declaration 
limits  the  discomforts  inconveniences  and  interference 
with  the  enjoyment  and  comforts  of  her  property  and 
home  to  a  definite  period  of  time,  namely,  from  the  30th 
day  of  September  1925  to  the  commencement  of  this 
suit,  which  was  October  1,  1926,  which  would  be  about 
a  year.  In  this  condition  of  the  record,  the  verdict 
which  is  practically  for  $4000.00,  appears  to  be  in  ex- 
cess of  what  would  be  adequate  compensation  under 
the  evidence;  and  we  conclude,  that  one  half  of  the  am- 
ount allowed  by  the  jury  would  be  a  fair  and  substan- 
tial amount  of  damages  to  be  recovered  by  the  appellee 
for  the  temporary  injuries  and  discomforts  suffered  by 
her.  For  the  excessive  amount  of  damages  recovered 
the  judgment  will  be  reversed ;  unless  the  appellee  will 
consent  to  a  remittitur  to  reduce  the  amount  of  her 
damages  to  the  sum  of  $2000.00.  Tt  is  therefore  or- 
dered that  if  the  appellee  will  within  ten  days  after 
the  filing  of  this  opinion  enter  a  remittitur  as  indicated, 
that  the  judgment  stand  affirmed  for  the  sum  of 
$2000.00;  otherwise,  that  the  judgment  will  be  rever- 
sed and  the  cause  remanded  for  the  reasons  stated . 
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Ella  C.  Coleman,  Appellant. 

vs. 

John  E.   Mulcahey,  Katherine  Mulcahey,  Charles  E. 

Coleman,  Trustee,  Lucy  Mulcahey,  Melvin  State 

Bank,  Commercial  State  Bank    of  Melvin, 

William  R.   Bach,  W.  E.  Thompson, 

Appellees . 

Appeal  from  Ford. 

NIEHAUS,  J. 

In  this  case  a  bill  in  equity  was  filed  by  Ella  C. 
Coleman  in  the  circuit  court  of  Ford  county  to  fore- 
close a  trust  deed  as  a  first  lien  on  the  premises  des- 
cribed therein.  In  the  course  of  the  foreclosure  pro- 
ceeding's E.  D.  Cameron  was  appointed  receiver  by 
the  court  by  virtue  of  the  provisions  of  the  trust  deed 
which  was  foreclosed,  to  collect  the  rents  issues  and 
profits  accruing  from  the  premises;  and  the  receiver 
took  posession  of  the  premises  and  collected  rents 
which  amounted  to  the  sum  of  $2293.26.  After  the 
foreclosure  and  sal?  of  the  premises  and  the  expira- 
tion of  the  redemption  period,  the  receiver  made  his 
report  showing  the  amount  mentioned  to  be  on  hand, 
subject  to  the  order  of  the  court  for  distribution .  Lucy 
Mulcahey  as  owner  of  the  equity  of  redemption  claim- 
ed the  money  in  the  receiver's  hands'  remaining  from 
the  rents  collected  and  filed  a  motion  to  have  the  same 
turned  over  to  her;  Ella  Coleman  the  complainant  in 
the  foreclosure  in-oceedings  at  whose  instance  the 
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receiver  was  appointed,  also  filed  a  motion  claiming 
the  net  rents  under  the  provisions  of  the  trust  deed 
which  had  been  foreclosed  under  her  deficiency  de- 
cree, which  had  been  rendered  in  her  favor  for  the 
sum  of  $3189.98;  and  asked  the  court  to  apply  the 
amount  remaining  in  the  receiver's  hands  in  part  sat- 
isfaction of  this  deficiency. 

There  was  a  hearing;  on  the  motions  and  there- 
upon the  court  entered  the  following  decree: 

"This  cause  coming  on  to  be  heard  on  the  re- 
port of  E.  D.  Cameron,  Receiver,  and  the  Motions  of 
Ella  C .  Coleman,  one  of  the  Complainants,  and  of  Lucy 
Mulcahey,  one  of  the  Defendants,  in  said  cause,  and. 
the  Court  having  examined  said  report  of  said  Re- 
ceiver and  said  Motions,  and  having  examined  the 
Stipulation  of  the  Parties  made  in  open  Court  and  the 
Record  in  said  cause,  and  having  heard  the 
argument  of  Counsel  and  being  fully  informed  in  said 
cause  Doth  Find  That  said  Report  of  said  Receiver 
and  his  actions  as  such  Receiver  are  all  in  strict  con- 
formity with  the  law  and  the  order  appointing  said 
Receiver,  and  that  by  agreement  of  the  parties  the 
sum  of  Two  Hundred  Forty  ($240.00)  Dollars  is  the 
usual,  customary  and  reasonable  fees  for  the  services 
rendered  by  such  Receiver. 

The  Court  Doth  Therefore  Order,  ail. judge  and 
Decree  That  such  Receiver's  report  be  and  the  same  is 
hereby  approved  and  that  such  Receiver  be  authorized 
to  pav  to  himself  the  sum  of  Two  Hundred  Forty 
($240.00)  Dollars  for  his  reasonable  compensation  as 
such  Receiver;  and  that  the  balance  of  monies  in  tin- 
Receiver's  hands,  as  shown  by  said  report,  less  tin- 
said  commissions  and  fees  of  such  Receiver  viz:  Two 
Thousand  Fifty-three  and  26-100  ($2053.26)  Dollars, 
shall  be  paid  as  hereinafter  directed. 

The  Court  doth  further  find  that  on  March  21, 
1925,  the  Complainant  filed  her  bill  to  foreclose  her 
mortgage  and  a  decree  of  foreclosure  was  entered^  in 
this  case  on  the  14th  day  of  Sept  ember,  1925,  directing 
the  Master  to  sell,  at  the  end  of  fifteen  months  if  not 
redeemed,  the  following  real  estate.  The  South  Half 
(lL.)  of  the  North  west  Quarter  (Vi)  and  the  North 
Half  (¥>)  of  the  Southwest  Quarter  (%)  of  Section 
22,  25-8. 

The  Court  doth  further  find  that  the  Master  sold 
the  premises  on  the  5th  day  of  February,  1927,  to  the 
complainant  for  the  sum  of  $28000.00.  This  was 
$3189.98  less  than  was  due  her.  This  sale  was  ap- 
proved on  February  24,  1927,  and  a  deficiency  decree 
entered  against  the  defendants,  John  E.  Mulcahey  and 
Katherine  Mulcahev,  the  signers  of  the  mortgage,  for 
the  sum  of  $3189.98.  On  March  9,  1925,  John  E.  Mul- 
cahey and  Katherine  Mulcahey 
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executed  a  warranty  deed  to  Lucy  Mulcahey  for  the 
above  described  tract  of  land  which  was  recorded  Oil 
April  3,  1925.  Lucy  Mulcahey,  the  Grantee  in  the  ^W^d, 
did  not  assume  or  agree  to  pay  the  mortgage.  The 
deed  only  conveyed  the  equity  of  the  Grantors  to  Lier. 
The  said  Lucy  Mulcahey  was,  at  the  time  of  filing  of 
the  bill  and  still  is  the  owner  of  the  equity  of  Redemp- 
tion. 

On  April  18,  1925,  the  Court  appointed  E3.  D. 
Cameron,  Receiver,  to  take  charge  of  the  profits  ami 
rents  from  said  real  estate,  and  to  hold  the  same  sub- 
ject to  the  order  of  the  court. 

That  the  Receiver  has  filed  his  reports  showing 
some  disbursements  and  a  balance  of  $229.'!. 20,  now  in 
his  hands,  less  whatever  is  allowed  to  him  for  his 
services . 

That  on  January  8,  1927,  Lucy  Mulcahey  filed  a 
written  motion  asking  that  this  money  now  in  the 
hands  of  the  Receiver,  less  his  expenses  and  fees,  be 
turned  over  to  Lucy  Mulcahey  the  owner  of  the  equity 
of  redemption,  at  the  time  the  bill  was  filed,  and  who 
still  is  such  owner.  The  cross-complainant  in  the  suit, 
William  R.  Bach,  expressly  consenting  to  such  motion 
and  order. 

That  on  February  24,  1927,  Ella  C.  Coleman  filed 
a  written  motion  asking  the  court  to  enter  an  order 
directing  the  Receiver  to  pay  the  balance  of  this 
money  in  the  hands  of  the  Receiver  less  his  fees  and 
expenses  on  the  deficiency  decree  to  her. 

That  the  trust  deed  under  which  the  foreclosure 
proceeding  was  had,  did  not  pledge  the  rents  and  prof- 
its issuing  out  of  the  land  either  before  or  after  fore- 
closure. The  provision  in  regard  to  the  rents  is,  "and 
agree  that  upon  the  filing  of  any  bill  to  foreclose  this 
trust  deed,  a  receiver  shall  and  may  at  once  be  ap- 
pointed to  take  possession  or  charge  of  said  premises, 
and  collect  such  income,  and  the  same,  less  receiver- 
ship expenditures,  including  repairs,  insurance  prem- 
iums, taxes,  assessments  and  his  commissions,  to  pay 
to  the  person  entitled  to  a  deed  under  the  certificate 
of  sale,  or  in  reduction  of  the  redemption  money,  if 
said  premises  be  redeemed   " 

That  the  trust  deed  provides  that  this  money 
shall  be  paid  to  Ella  C.  Coleman  as  purchaser  and 
not  as  owner  of  the  deficiency  decree.  That  when  Ella 
C.  Coleman  purchased  this  land,  she,  as  purchaser, 
held  under  the  decree  and  not  under  the  trust  deed 
and  after  the  sale,  as  purchaser  she  was  entitled  to  the 
rights  conferred  upon  her  by  statute,  which,  were  a 
deed  to  be  issued  to  her  by  the  Master  and  a  right  to 
be  placed  in  possession  of  the  premises. 

That  Lucv  Mulcahey  did  not  sign  the  trust  deed . 
Neither  did  she  si<m  the  notes.  She  did  not  assume 
and  agree  to  pay  this'  trust  deed.  She  was  at  the  time 
of  filing  the  bill  and  still  is  the  owner  of  the  equitv  of 
redemption. 

That  this  Receiver  was  appointed  upon  Motion  ot 
complainant  under  a  praver  contained  in  the  bill. 

That  no  proof  of  scant  security  or  insolvency  on 
the  part  of  the  signers  of  the  note  was  made  in  this 
case.  That  under  the  agreement  of  the  Trust  Teed 
this  rent  could  be  used  to  pay  the  following.  Receiv- 
er's fees,  repairs,  insurance  and  taxes. 
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It  is  Therefore  Ordered,  Adjudged  and  Decreed 
That  the  net  rents  in  the  hands  of  E.  I).  Cameron,  the 
Receiver,  after  pavment  of  the  Receiver's  fees,  vii: 
Two  Thousand  Fifty-three  and  26-100  ($2053.26)  Dol- 
lars, are  the  property  of  Lucy  Mulcahey,  the  owner 
of  the  equity  of  redemption. 

It  is  further  ordered  that  said  Receiver  forthwith 
pay  said  sum  of  two  Thousand  Fifty-three  and  26-100 
($2053.26)  Dollars  to  Lucy  Mulcahey." 

From  this  decree  the  appellant  Ella  C.  Coleman 
is  prosecuting  this  appeal. 

The  errors  assigned  in  reference  to  the  rendition 
of  the  decree  appealed  from  are,  that  the  court  erred 
in  finding',  that  the  trust  deed  under  which  the  fore- 
closure proceedings  were  had,  did  not  pledge  the  rents 
and  profits  issuing  out  of  the  land  to  the  holder  of  the 
indebtedness;  and  that  the  court  erred  in  ordering 
the  net  rents  paid  to  Lucy  Mulcahey,  who  was  the 
owner  of  the  equity  of  redemption  in  the  premises;  and 
that  the  court  erred  in  not  ordering  the  amount  in 
the  receiver's  hands  -»aid  to  the  appellant  to  apply 
on  her  deficiency  decree.  It  is  apparent  that  the  de- 
cree sought  to  be  reversed  is  in  part  based  upon  a 
stipulation  of  the  parties  made  in  open  court  at  the 
hearing  of  the  motions;  and  there  is  no  certificate  of 
evidence  to  show  what  that  stipulation  was;  nor  to 
show  to  what  extent  the  action  of  the  court  was  gov- 
erned by  the  matters  included  in  the  stipulation.  Jn  this 
state  of  the  record,  this  court  can  only  review  the  ac- 
tion of  the  court  below  from  the  facts  found  by  the 
court  in  the  decree  Van  Meter  v.  Malchef  276  111 .  451 
From  the  facts  found  by  the 
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court  in  the  decree,  we  are  of  opinion,  that  the  court 
properly  ordered  the  money  remaining  in  the  hands 
of  the  receiver  to  be  paid  over  to  the  owner  of  the 
equity  of  redemption.  The  decree  is  therefore  affirmed. 
Affirmed. 
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The  Chicago  and  Eastern  Illinois  Railroad  Company, 
Appellant . 

Appeal  pm  Shelby. 

NIEHAUS,  P.  J. 

In  this  case  the  appellee  R.  A.  Hennings  sued 
The  Chicago  &  Eastern  Illinois  Railroad  Company, 
appellant,  to  recover  damages  occasioned  by  the  kill- 
ing of  his  cow  by  appellant's  train  near  the  city  of 
Shelby ville.  Appellee  commenced  this  suit  in  a  jus- 
tice court;  and  on  appeal  the  case  was  tried  in  the 
circuit  court  of  Shelby  county.  The  trial  resulted  in 
a  verdict  and  judgment  against  the  appellant  for  $135 . 
This  appeal  is  prosecuted  from  the  judgment. 

The  evidence  tends  to  show,  that  the  cow  in  ques- 
tion was  killed  by  getting  on  appellant's  track  and 
thereby  coining  in  collision  with  appellant's  train  at 
or  near  a  highway  crossing  located  at  the  westerly 
limits  of  Shelby  ville;  and  the  right  of  recovery  is 
based  on  three  distinctive  grounds;  first,  that  there 
was  no  cattle  guard  at  the  crossing  in  question;  and 
no  fence  across  appellant's  right  of  way  to  prevent 
cattle  from  getting  on  to  the  appellant's  right  of 
way  and  thereby  on  the  railroad  track.  Secondly,  that- 
appellant 's  servants  in  charge  of  the  train 
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which  killed  the  cow  were  guilty  of  negligence  in  fail- 
ing to  give  the  statutory  signals  of  warning  of  the 
approach  of  the  train  to  the  person  in  charge  of  the 
cow;  and  thirdly,  that  the  train  was  run  at  an  exces- 
sive rate  of  speed  without  regard  for  the  safety  of 
the  public  using  the  crossing  in  question.  It  is  a  con- 
troverted question  in  the  case,  where  the  line  mark- 
ing the  corporate  limits  of  Shelbyville  is  located  with 
reference  to  the  line  of  right  of  way  of  the  appellant 
railroad  and  the  crossing  in  question.  The  evidence 
does  not  definitely  establish  the  line .  The  only  witness 
who  testified  concerning  this  matter  stated  merely:  "I 
presume  that  east  of  the  right  of  way  line  of  the  C. 
&  E.  I.  Railroad  is  about  the  corporate  limits."  It 
was  also  a  controverted  question  as  to  whether  the 
cow  was  struck  by  the  train  on  the  crossing  or  some 
distance  south  of  the  crossing.  Albert  Morris,  who 
was  working  for  the  appellee,  and  who  was  in  charge 
of  the  cow  at  the  time  she  was  killed,  testified  with 
reference  to  the  occurrence  as  follows:  "On  the  21st 
day  of  December  1926  I  was  driving  the  cattle,  i 
went  after  them  that  night.  I  went  up  to  the  Biven 
farm  to  get  the  cattle  I  was  to  drive.  That  is  old  Doc- 
tor Biven 's  farm  north  and  east  of  Shelbyville.  I 
drove  nine  cattle  from  the  Biven 's  farm  that  evening. 
I  judge  I  got  these  cattle  about  half  past  four  in  the 
evening.  I  drove  them  west  from  the  Biven 's  farrn. 
In  driving  them  Avest,  I  drove  them  along  the  public- 
highway  that 
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intersects  the  C.  &    C.  E.  Railroad  north  of  Shelby- 
ville.  It  was  between  half  past  four  and  twenty  min- 
utes to  five  when  I  came  along-  the  highway .  It 
was  dusk.   It  was  daylight,  I  could  see.  I  could  see 
all  right.   I  didn't  see  a  train  from  the  north  on  the 
C.     &  E.  I.  Railroad  on  that  evening  until  it  pretty 
nearly  got  to  the  crossing.    I  have  had  occasion  to 
cross  that  crossing  a  good  many  times,  I  have  always 
crossed  it,  I  always  cross  it  bringing  the  cows  out  in 
the  morning  and  taking  them  back.  Coming  from  the 
east,  you  cannot  see  a  train  any  appreciable  distance 
up  to  that  track  at  a  point  east  of  the  ticket  office. 
There  are  a  big  row  of  cottages  there  about  even  with 
the  ticket  office.  After  you  pass  the  ticket  office  you 
could  see  north  down  the  railroad.  On  this  particular 
evening  I  was  by  the  ticket  office,  at  the  road  that 
goes  in  the  park,  after  you  cross  the  railroad  track 
when  I  first  discovered  that  train.  After  I  had  passed 
the  ticket  office  and  got  to  the  road  that  goes  in  the 
park,  I  noticed  the  train  coming.  They  did  not  sound 
any  whistle,  and  there  was  not  any  bell  ringing,     I 
heard  the  roar  of  the  train  coming  is  how  I  happened 
to  notice  the  train .  I  was  horse  back,  on  a  pony.  When 
I  observed  this  train,  I  judge  this  train  was  about  25 
or  30  feet  north  of  the  crossing.   I  tried  to  head  my 
cattle  off,  and  one  went  one  way  and  one  went  the 
other,  up  the  track.    One  went  north  and  one  went 
south  up  the  right  of  way.  They  were 
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on  the  east  side  of  the  railroad  track.  This  cow  thai 
was  killed  went  south.   She  got  on  the  right  of  way 
right  below  the  comer  of  Mr.  Culb's  yard  there.  She 
run  down  the  right  of  way,  and  I  was  between  her 
and  the  train,  and  just  as  the  train  got  even  with  her 
she  run  in  front  of  the  train,  and  the  train  hit  her. 
That  was  a  passenger  train  on  the  C.  &.E.  I.  Raii- 
road .  I  dont  know  exactly  what  distance  south  of  the 
highway  running  east  and  west,  this  cow  was  hit.  I 
never  measured  it.  My  best  judgment  about  it  would 
be  about  17  foot,  I  guess.  I  mean  steps  when  I  say  foot. 
The  train  just  hit  this  cow  and  knocked  her  down  the 
railroad  track.  It  tore  her  bag  off  and  her  hind  leg, 
and  killed  her.  At  the  time  I  was  between  her  and 
the  train,  and  then  she  turned  and  run  in  front  of  the 
train.  The  train  struck  the  pony  and  it  wheeled  and 
jumped  and  saved  us  both.   The  pony  had  the  hide 
knocked  off  of  it's  hip.  " 

•The  principal  errors  assigned  for  reversal  of  the 
judgment  have  reference  to  the  instructions  given 
for  appellee,  namely,  instructions  numbered  2  and  4, 
and  appellee's  1st  and  2nd  modified  instructions. 
These  instructions  are  as  follows : 

2  The  jury  are  further  instructed  that  while  there 
is  no  fixed' rate  of  speed  at  which  a  railroad  may 
operate  its  train  across  an  intersection  of  its  railroad 
with  a  public  highway,  still  the  law  does  require  that 
said  railroad  company  shall  at  all  times  exercise  due 
care  and  caution  for  the  public  safety  in  the  operation 
of  its  trains,  and  that  with  reference  to  the  speed  oi 
trains  at  such  intersections  of  said  railroad  with  pub- 
lic highways  that  the  speed  of  such  trams  shall  be 
such  as  shall  not  endanger 
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the  public  safety  and  shall  not  exceed  that  rate  of 
speed  as  is  reasonably  safe  and  proper  with  due  re- 
gard to  the  public  using  said  intersection,  and  in  this 
case  if  you  believe  from  the  evidence  that  the  defen- 
dant railroad  company  ran  its  train  at  a  greater  rate 
of  speed  than  was  reasonable  and  proper  with  due 
regard  to  the  use  of  the  intersection  in  question,  ar 
the  time  in  question,  and  that  as  a  result  of  such  ex- 
cessive rate  of  speed  at  which  the  train  in  question 
was  operated,  the  cow  of  the  plaintiff  was  struck  and 
killed,  and  that  such  excessive  rate  of  speed  was  the 
proximate  cause  of  such  striking  and  killing,  and  if 
you  further  believe  from  the  evidence  that  the  ser- 
vant of  the  plaintiff  in  charge  of  said  cow  was  in  the 
exercise  of  due  care  and  caution  for  the  safety  of  saiti 
cow  at  the  time  of  such  striking  and  killing,  then  and 
in  such  case  the  plaintiff  is  entitled  to  recover  the 
value  of  said  cow  and  you  should  so  find  by  your  ver- 
dict. 

4.  You  are  further  instructed  that  it  is  the  duty 
of  a  railroad  company  whose  road  runs  through  or  near 
a  city  or  village  to  run  its  trains  while  in  or  near  such 
city  or  village  at  such  rate  of  speed  as  to  have  them 
under  control,  so  as  to  be  able  to  avoid  injury  to  per- 
sons or  property,  and  if  it  fails  to  do  so  it  is  guilty  of 
negligence . 

1.  You  are  further  instructed  that  the  laws  oi 
this  State  require  that  every  railroad  corporation  shall 
cause  a  bell  of  at  least  thirty  pounds  weight,  ami  a 
steam  whistle  placed  and  kept  on  eacli  locomotive 
engine,  and  shall  cause  said  bell  to  be  rung  or  said 
whistle  to  be  blown  by  the  engineer  or  fireman  at  the 
distance  of  at  least  eighty  rods  from  the  place  where 
the  railroad  crosses  or  intersects  the  public  highway 
and  shall  be  kept  ringing  or  whistling  until  sucn  high- 
way is  reached,  and  in  this  case  if  you  believe  from  a 
preponderance  of  the  evidence  that  the  servants  of  tin- 
defendant  railroad  company  in  charge  of  the_  train 
which  struck  and  killed  the  cow  in  question,,  failed  to 
ring  such  bell  or  blow  such  whistle  continuously  from 
a  point  eighty  rods  away  from  said  crossing  until 
said  crossing  was  reached,  and  that  such  failure  to 
ring  said  bell  or  blow  such  whistle  was  the  proximate 
cause  of  the  striking  and  killing  of  said  cow,  then  un- 
der the  law  the  defendant  is  guilty  of  negligence  ami 
the  plaintiff  is  entitled  to  recover  the  value  of  said 
cow  as  shown  by  the  evidence. 

2.  The  jury  are  further  instructed  that  if  you 
believe  from  a  preponderance  of  the  evidence  in  this 
case  that  the  cow  of  the  plaintiff,  while  being  driven 
along  a  public  highway  in  this  State  and  at  the  inter- 
section of  said  public  highway  and  the  railroad  of  the 
defendant  corporation,  the  said  cow  got  on  to  said 
railroad  at  a  place  outside  the  corporate  limits  of 
Shelbyville  or  outside  such  portion  of  said  city  as  is 
platted  into  lots  and  blocks,  where  the  law  requires 
said  defendant  railroad  company  to  keep  and  main- 
tain suitable  cattle-guards  and  fences  to  prevent  live 
stock  from  getting  onto  its  said  railroad  as  explained 
in  these  instructions,  and  by  reason  of  there  being  no 
cattleguards  or  fences  at  said  intersection  wandered 
down  said  railroad  and  away  from  said  public  high- 
way and  was  thereafter  and  while  on  said  railroad 
and  away  from  said  intersection,  struck  and  killed  by 
the  train  of  defendant,  then  and  in  such  case  the  plain- 
tiff is  entitled  to  recover  from  the  defendant  railroad 
company  damages  for  the  loss  of  said  cow  and  entitled 
to  recover  also  such  reasonable  attorney's  fees  as  may 
be  shown  by  the  evidence. 
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All  these  instructions  have  reference  to  the  rate 
of  speed  which  is  legally  permissible  in  railroad  op- 
erations; and  it  is  evident  that  instruction  number  2 
does  not  correctly  define  the  railroad's  company  duty 
with  regard  to  such  rate  of  speed  at  which  it  may 
operate  its  trains,  and  is  erroneous  in  that  the  care 
and  caution  required  of  appellee's  servant  in  looking 
after  the  cow's  safety  is  limited  to  the  time  of  the 
striking  and  killing  of  the  cow.  In  this  instruction 
the  jury  were  told  that  "the  law  does  require  that  said 
railroad  company  shall  at  all  times  exercise  due  care 
and  caution  for  the  public  safety  in  the  operation  of 
its  trains,  and  that  with  reference  to  the  speed  of 
trains  at  such  intersections  of  said  railroad  with  pub- 
lic highways,  that  the  speed  of  such  trains  shall  be 
such  as  not  to  endanger  the  public  safety,  and  shall 
not  exceed  the  rate  of  speed  as  is  reasonably  safe 
and  proper,  with  due  regard  to  the  public  using  said 
intersection,  and  in  this  case  if  you  believe  from  the 
evidence  that  the  defendant  company  ran  its  train  at  u 
greater  rate  of  speed  than  was  reasonable  and  proper 
with  due  regard  to  the  use  of  the  intersection  in  ques- 
tion at  the  time  in  question,  and  that  as  a  result  of  such 
excessive  rate  of  speed  at  which  the  train  in  question 
was  operated,  the  cow  of  the  plaintiff  was  struck  and 
killed,  and  that  such  excessive  rate  of  speed  was  the 
proximate  cause  of  such  striking  and  killing,  and  thai 
the  servant  of  the  plaintiff  in  charge  of  said  cow  was 
in  the  exercise  of  due  care 
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and  caution  for  the  safety  of  said  cow  at  the  time  of 
such  striking  and  killing,  then  in  such  case  the  plain- 
tiff is  entitled  to  recover.  " 

The  legal  duty  of  exercising  care  in  the  running 
of  trains  across'  highway  crossings  at  a  rate  of  speed 
which  will  have  due  regard  to  the  safety  of  persons? 
lawfully  using  such  crossing  is  based  on  the  legal  re- 
quirement, that  the  person  so  using  such  crossings 
shall  be  in  the  exercise  of  ordinary  care  themselves  in 
using  such  ci*ossings.  This  necessary  element  in  the 
definition  of  the  care  with  regard  to  speed  was  not 
embodied  in  the  instruction,  and  the  instruction  is 
therefore  fatally  defective.  Partlow  v.  I.  C.  R.  R. 
Co.  150  111.  321;  C.  &  N.  R.  R.  Co.  v.  Dunlevy  12D 
111.  151;  I.  E.  &  W.  R.  R.  Co.  Hall  106  111.  375; 
The  instruction  is  also  erroneous  because  it  requires 
due  care  to  be  exercised  by  the  driver  of  the  cow  only 
at  the  time  of  the  striking  and  killing  of  the  cow  . 
North  Chicago  Str.  R.  R.  Co.  v.  Cossar  203  111.  608; 
Krieger  v.  A.  E.  &  C.  R.  R.  Co.  242  111.  544;  C.  M. 
&  St.  P.  R'y.  Co.  v.  Halsey  133  111.  248;  P.  &  P.  U. 
v.  Herman  39  111.  App.  287. 

It  is  apparent  that  instruction  numbered  4,  places 
upon  the  appellant  company  a  greater  duty  in  the  op- 
eration of  its  trains  Which  are  ran  through  or  near  a 
city  or  village  than  the  law  requires  and  as  emphasized 
in  the  authorities  above  cited.  It  must  be  pointed  out 
concerning  the  first  and  second  modified  instructions 

Page  7 


given  for  the  appellee  that  in  each  of  them  the  neces- 
sary element  in  appellee's  right  of  recovery,  namely, 
that  the  driver  of  the  cow  was  in  the  exercise  of  due 
care  for  the  safety  of  the  cow  at  and  just  before  she 
was  struck  and  killed,  is  omitted ;  and  that  the  instruc- 
tions are  therefore  also  erroneous.  C.  B.  &  Q.  R.  R. 
Co.  v.  Harwood  80  111.  88;  C.  &  N.  W.  R'y.  Co.  v. 
Dimick  96  111.  42;  Dannenberg  v.  Rahn  206  111.  App. 
414;  I.  C.  R.  R.  Co.  v.  Trowbridge  31  111.  190. 

For  the  errors  indicated,  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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General  No.  $239  /  Agenda  No.  31 

APRIL  TEBM,  1928 

William  R.  Nicl*lson,  Appellee. 

rs. 
William  E .  jrfherton,  Appellant . 

Appeal  from  Sangamon 
NIEHAUS,  P.  J. 

This  is  an  appeal  from  a  judgment  for  $3500.01) 
recovered  in  the  circuit  court  of  Sangamon  county  in 
favor  of  the  appellee  William  R.  Nickelson  against 
William  E.  Atherton,  appellant.  The  amount  recov- 
ered is  for  damages  to  the  appellee  for  personal  in- 
juries suffered  by  him,  and  damages  to  his  wagon,  re- 
sulting from  a  collision  with  the  appellant's  automo- 
bile while  appellee  was  driving  along  a  paved  public 
highway  near  Bradf ordton . 

The  declaration  charges  that  the  appellant  drove 
his  automobile  west  on  the  highway  in  question  and 
approached  appellee's  wagon  from  the  rear;  and  that 
he  was  driving  at  a  high  and  dangerous  rate  of  speed; 
and  that  in  attempting  to  turn  around  and  pass  the 
appellee's  wagon,  the  appellant  so  negligently  ami 
carelessly  drove  and  managed  his  automobile,  that  it 
ran  into  and  struck  the  appellee's  wagon  with  great 
force;  and  that  in  consequence  thereof  the  appellee 
was  thrown  from  his  wagon  on  the  ground  and  greatly 
bruised  and  wounded;  and  his  wagon  was  damaged, 

etc. 

The  appellee  testified  on  the  trial  of  the  case  con- 
cerning the  occurrence  as  follows:  "The  morning  of 
the  accident  I  had 
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been  to  the  West  End  Goal  Company  to  get  a  load  of 
coal.  I  had  a  heavy  coal  wagon  drawn  by  a  team  of 
horses,  owned  by  myself.   Horses  were  about  eleven 
and  twelve  years  old.  The  running  gears  of  the  wagon 
were  in  good  condition,  the  bed  was  an  old  bed.  The 
road  from  West  End  mine  to  Bradfordton  is  a  paved 
road.  It  is  a  State  road,  paved  with  cement  and  brick. 
On  the  pavement  was  a  middle  black  line.  It  was  a 
cold  chilly  morning,  and  was  snowing  a  little.  Abont 
a  half  and  a  quarter  of  a  mile  east  of  the  B.   &  0. 
crossing,  I  stopped  and  talked  with  a  boy  that  was 
shucking  corn,  for  about  a  minute  or  two.  His  name 
was  Harold  Herman.  Up  to  the  time  I  was  talking  to 
him,  I  had  been  walking  behind  the  wagon  for  a  half 
a  mile  or  so.  ***  I  got  on  my  wagon,  which  was  on 
the  north   side  of  the  black  line,  I  started  on,  the 
horses  were  walking  and  it  was  snowing  a  little.  I  ob- 
served automobiles  coming  both  ways.  *''*  I  noticed  a 
Ford  Coupe  in  front,  start  to  get  off  the  hard  road  and 
I  looked  to  see  what  he  was— he  was  coming  east  and 
I  was  going  west,  and  he  cut  off  to  the  side  of  the 
road.  He  (appellant)  was  to  the  south  and  I  looked 
around  at  him  at  the  time  the  Ford  Coupe  got  off 
the  side  of  the  road,  there  were  two  cars,  one  car  fol- 
lowing the  Ford  Coupe .  I  do  not  know  who  was  in  the 
Ford.  In  the  other  car  was  Noel  Parker.       I  looked 
around  back  of  me  to  the  east  to  see  why  he  was  get- 
ting off  the  pavement.  I  saw  Atherton's  car  coming 
right  cross  ways  of  the  road,  right  at 
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me,  at  the  time  I  looked  around.  Judging  from  the 
distance,  when  I  first  saw  Atherton's  car  and  first 
saw  these  other  cars,  he  was  coming  around  40  to  45 
miles  an  hour  .  ****  At  the  time  I  looked  around  and 
saw  Atherton's  car  coming,  it  was  just  at  the  rear 
end  of  my  wagon.  His  car  was  on  the  left  hand  side 
of  the  road  and  practically  coining  cross  ways  right 
at  me.  My  horses  were  then  going  in  a  walk.  He 
dashed  into  the  load  of  coal  and  knocked  it  off  the 
hard  road,  broke  the  coupling  pole  and  the  crash  threw 
me  off  when  he  hit  the  load  of  coal . ' ' 

Harold  Herman  a  witness  called  for  the  appellee, 
testified  in  reference  to  the  collision  as  follows:  "I  was 
in  the  field  north  of  the  road,  close  to  the  road,  about 
30  feet  off  the  hard  road.  He  (the  appellee)  Was  walk- 
ing behind  the  wagon,  but  he  stopped  and  got  on  the 
wagon  and  talked  to  me  and  moved  on.   His  wagon 
was  on  the  north  side  of  the  cement  strip,  the  closest 
side  to  me .  All  four  wheels  were  on  the  cement  strip . 
He  was  going  on  down  the  road  perhaps  150  feet  from 
me  when  I  heard  a  car.  It  was  a  large  touring  car 
coming  along  at  a  pretty  good  rate  of  speed.  I  have 
driven  a  car  four  or  five  years  and  am  pretty  familiar 
with  the  speed  at  which  automobiles  run .  I  was  stand- 
ing in  the  field  close  to  the  fence.  The  car  was  on  the 
cement.    I  would  say  the  car  was  driving  about  35 
miles  an  hour.  I  watched  the  car.  I  thought  he  was 
going  to  stop  behind  the  wagon.  He  had  plenty 
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of  time,  and  instead  of  that  lie  whipped  out  to  go 
around  the  wagon,  but  instead  of  going-  around,  he 
ran  into  the  wagon.  I  didn't  see  him  slack  down  or  go 
any  faster.  After  the  car  hit  the  wagon,  it  seemed  as 
though  it  threw  the  rear  end  of  the  car  around  and 
that  left  the  car  perhaps — the  car  seemed  like  it 
glanced  back  away — after  it  hit  the  wagon  it  knocked 
it  away  from  the  wagon  to  go  around  it  and  knocked 
it  off  the  road.  That  left  it  standing  straddle  of  the 
black  mark  with  the  nose  pointing  to  the  north .  When 
the  car  hit  the  wagon  it  throwed  Mr.  Nickels'on  off.  He 
lit  on  the  north  side  just  like  he  lit  all  in  a  bunch.  The 
team  dragged  him  a  little  bit.  I  should  judge  15  or 
20  feet.  He  didn't  get  on  his  feet  until  the  team  got 
clear  away  from  him  and  was  running . ' ' 

Concerning  the  injuries  suffered  by  the  appellee, 
in  the  collision,  Dr.  George  Gr.  Harvey  testified  as  fol- 
lows: "I  found  a  fracture  of  the  tibia,  that  is  the  large 
bone  of  the  right  leg.  The  fracture  begun  about  2  or 
2%  inches  above  the  joint  and  extended  into  the  joint. 
The  ankle  joint.  The  limb  was  greatly  swollen  and 
discolored.  The  patient  was  suffering  pain,  of  course. 
1  put  it  in  a  big  hot  pack  immediately  in  a  big  splint 
to  take  down  the  swelling.  It  was  about  a  week  be- 
fore I  was  able  to  cast  the  limb.  At  the  end  of  the 
week  I  put  on  a  plaster  paris  cast .  He  was  in  the  hos- 
pital near  five  weeks .  I  have  seen  him  off  and  on  since 
then  in  the  office.  I  have  seen  him  within  the  last 
week . 
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There  is  still  some  swelling  in  the  joint.  Fractures  as 
a  rule  ran  into  the  joint  capsule  and  break  the  joint 
capsule,  such  as  this  was.  Generally  get  an  enlarge- 
ment of  the  joint  and  get  a  limitation  of  movement 
of  the  joint.  That  condition  will  supervene  perman- 
ently to  some  extent.  He  could  move  it  better  now 
than  he  could  a  year  ago.  It  will  never  be  as  well  as 

the  other  leg .  " 

The  main  contentions  made  for  reversal  of  the 
judgment  are  that  the  verdict  is  contrary  to  the  man- 
ifest weight  of  the  evidence;  that  there  is  error  in  the 
instructions  given  for  the  appellee;  and  that  the  court 
erred  in  refusing  a  number  of  instructions  which  the 
appellant  requested  to  be  given. 

The  evidence  however  clearly  tends  to  support 
the  averments  of  the  declaration  concerning  the  al- 
leged negligence  of  the  appellant;  and  there  is  no  mer- 
it in  this  contention.  The  instructions  given  for  the 
appellee  are  substantially  correct  in  stating  the  is- 
sues involved  in  the  case  and  the  law  applicable  to 
them;  nor  is  there  any  error  apparent  in  the  refusal 
of  the  instructions  tendered  by  the  appellant;  the  in- 
structions given  for  appellant  covered  all  the  points  of 
defense  which  the  appellant  was  entitled  to  have  pre- 
sented to  the  jury  under  the  issues. 

The  record  does  not  disclose  any  reversible  error, 
and  the  judgment  is  therefore  affirmed. 
Judgment  affirmed . 
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General  No.  8223  Agenda  No.  17 

APRIL  TER$,  A.  D.  1928 

Edith  Lane,  Executrix,  et  al,  Appellants, 

,i'VS. 

Verna  V.  Edviarda,  et  al,  Appellees 
Appeal  from  Cifcuit  Court,  McLean  County 
ELDREDGE,  J . 

In  the  Circuit  court  of  McLean  County  a  demurrer 
was  sustained  to  a  bill  of  complaint  filed  by  appellants. 
The  bill  was  filed  to  construe  a  will  and  to  determine 
the  legal  possession  and  liability  in  regard  to  certain 
notes .  That  portion  of  the  bill  which  seeks  a  construc- 
tion of  the  will  as  abstracted  is  as  follows: 

"That  Edith  Lane,  Verna  V.  Edwards  and  Imo 
E.  Sackett  are  the  sole  heirs  and  persons  named  in 
will  of  Mary  M.  Thrush  who  died  testate  March  10, 
1924;  that  by  the  2nd  paragraph  of  her  will  she  gave 
to  her  two  granddaughters  Verna  V.  Edwards  and 
Imo  E .  Sackett  under  the  name  Verna  V.  Sackett  and 
Imo  E.  Sackett  a  certain  real  estate  mortgage  dated 
December  9,  1920,  securing  $12,000.00  recorded  De- 
cember 10,  1920,  in  Book  271  of  Mortgages,  page  21 
McLean  county  record,  etc.  The  third  paragraph  of 
the  will  of  testatrix  devises  and  bequeaths  to  her  "be- 
loved daughter  Edith  S.  Lane  all  the  residue  and  re* 
mainder  of  my  property  both  personal  and  real  of 
every  kind  and  character  wherever  the  same  may  be 
found  or  located  which  I  may  own  or  be  possessed  of 
or  entitled  to  at  the  time  of  my  decease  to  have  and 
to  hold  the  same  for  her  own  use  and  behoof  for 
ever,"  etc. 

Complainants  represent  that  a  controversy  has 
arisen  as  to  what  passes  and  belongs  to  the  defendants 
or  either  of  them  by  and  under  the  will  and  that  be- 
cause they  cannot  agree  and  because  of  the  langiiage 
of  the  testatrix  being  uncertain  as  to  what  was  given 
to  each  of  the  respective  parties  it  is  impossible  for 
complainants  or  the  executrix  of  the  said  will  to  settle 
and  complete  the  administration  of  the  estate  without 
a  construction  of  the  will  as  what  property  passed  to 
the  defendants  and  to  Edith  Lane  Respectively  by 
the  terms  thereof." 
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We  can  discover  no  ambiguity  in  regard  to  the 
terms  of  this  will.  In  fact,  none  are  pointed  out  or 
suggested  in  the  brief  and  argument  for  appellants. 
In  regard  to  the  other  portion  of  bill  which  asks  a 
court  of  equity  to  settle  and  determine  the  legal  rights 
of  certain  parties  and  in  regard  to  certain  notes  the 
matters  in  controversy  are  primarily  such  as  must  be 
settled  by  the  Probate  court  or  in  appropriate  actions 
at  law  and  do  not  call  for  the  intervention  of  a  court 
of  equity. 

The  decree  of  the  Circuit  court  sustaining  the 
demurrer  to  the  bill  is  affirmed . 
Decree  affirmed. 

Page  2 


O-^ 


250I.A.  668 


\ 

General  ^o.  8227  /  Agenda  No.  20 

APRIL  t/rM,  A.  D.  1928 

Sarah/Boss,  Appellee, 

vs. 

Ernest  M.  S,parks/md  Nancy  J.  Sparks,  Appellants. 

Appeal  froAj^fircuit  Court  of  Champaign  County. 

ELDBEDGE,  J. 

This  is  an  action  of  trespass  vi  et  armis  in  which 
a  jury  returned  a  verdict  against  Ernest  M.  Sparks 
and  Nancy  J .  Sparks,  appellants,  for  the  sum  of  $2500. 
The  trial  court  required  a  remittitur  of  $533.00  and 
judgment  was  rendered  against  appellants  for  $1967.00 
and  costs.  The  declaration  consisted  of  two  counts, 
the  first  charging  assault  with  force  and  arms  on  July 
6,  A.  D.  1927,  by  means  of  which  the  plaintiff  was 
then  and  there  greatly  hurt,  bruised  and  wounded 
and  became  and  was  sick,  sore,  lamo  and  disordered 
and  so  remained  for  a  long  space  of  time,  to-wit,  hith- 
erto, during  all  of  which  time  the  plaintiff  thereby  suf- 
fered great  pain  and  was  hindered  and  prevented 
from  performing  and  transacting  her  affairs  and  busi- 
ness, and  also  was  obliged  to  and  did  neces'sarly  lay 
out  divers  sums  of  money  amounting  to  $500.00,  in 
and  about  endeavoring  to  be  healed  of  said  bruises, 
wounds,  sickness,  soreness,  lameness  and  disorder, 
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as  aforesaid.  The  second  count  charges  an  assault 
with  force  and  arms  and  that  defendants  then  and 
there  beat,  bruised,  wounded  and  ill-treated  plain- 
tiff and  other  wrongs  to  the  plaintiff  then  and  there 
ditl  against  the  peace  of  the  People  of  this  State  and 
to  the  damage  of  the  plaintiff  of  $10,000.00. 

The  plea  was  a  general  issue  with  notice  of  spec 
ial  defenses. 

Appellee,  who  was  the  plaintiff  in  the  suit,  was 
a  practical  nurse,  forty-eight  years  of  age  and  lived 
with  her  son,  John,  fifteen  years  of  age,  at  Urbana, 
Illinois.  Her  lot  adjoins  that  occupied  by  appellants. 
She  supported  herself  and  sou  by  nursing  and  also 
by  renting  some  of  the  rooms  in  her  house  to  others. 
There  was  a  wire  fence  between  the  two  lots.  The 
two  appellants  were  husband  ami  wife.  Appellee  tes- 
tified, in  substance,  tiiat  on  July  6,  1927,  she  went  into 
her  garden  to  pick  spinach  and  noticed  that  a  ladder 
which  had  been  laid  against  a  post  of  the  fence  the 
night  before  was  lying  on  the  ground.  She  picked 
it  up  and  laid  it  against  the  post  of  the  fence;  as  she 
was  picking  the  spinach  the  ladder  was  pushed  down 
ami  when  she  had  finished  filling  her  kettle  with  spin- 
ach she  put  the  same  on  the  well  curb,  went  to  the 
ladder  and  started  to  remove  it,  when  Mr.  Sparks 
said  "I  will  get 
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the  ladder,"  and  when  she  had  raised  it  about  half 
way  from  the  ground  he  took  hold  of  it  and  pushed 
it  into  her  side,  and  at  the  same  time  kicked  her  on 
the  right  leg  and  stamped  with  his  foot  on  the  top 
of  her  foot  through  the  fence.       By  that  time  Mrs. 
Sparks  reached  the  fence  and  Mr.    Sparks   stepped 
back;  Mrs.   Sparks  grabbed  her  by  the  back  of  the 
head  and  beat  her  across  the  back  of  the  shoulders 
and  the  side  and  down  the  back;  pulled  her  bonnet 
off,  secured  hold  of  her  arms  around  the  post  of  the 
fence  and  beat  her  about  the  ears,  the  head,  in  the 
eyes,  knocked  her  glasses  off  and  beat  her  on  the 
chest  and  side  and  kicked  her  in.  the  right  side;  Mrs. 
Sparks  called  her  a  devil  a  number  of  times,  accused 
her  of  being  indecent,  of  being  a  thief  and  a  liar  and 
of  stealing  her  flowers.  During  this  time  Mr.  Sparks 
stood  behind  her  and  said  "Good.   Give  her  more," 
a  number  of  times.  Her  son  John  called  the  motor- 
cycle policeman  who  came  and  separated  them  and 
appellee  fainted.   Prior  to  the  assault  she  had  been 
in  good  health,  had  earned  $5.00  a  day  as'  a  nurse 
for  about  nine  or  ten  months  each  year.   Since  that 
time  she  has  been  constantly  under  the  doctor's  care 
and  has  been  treated  by  Dr.   Way,  Dr.    Mason  and 
Dr.  Honn.  She  is  nervous  and  has  constant  vomitting 
attacks  night  and  day;  is  unable  to  sleep,  is  not  able 
to  use  her  right  arm  freely  and  can- 
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not  nurse  because  she  cannot  lift  a  patient  with  her 
disabled  arm.  Since  that  time  she  has  only  been  able 
to  work  three  weeks  and  four  days.  Dr.  Way  atten- 
ded her  at  her  home  seven  times  and  at  his  office  five 
times.  Dr.  Mason  attended  her  at  her  home  twice  and 
at  his  office  five  times.  She  is  more  or  less  corrobor- 
ated in  her  testimony  by  the  witness  John  Ross  and 
Mr.  and  Mrs.  Frank  Allen,  who  had  rooms  in  her 
house  at  that  time. 

Mrs.  Sparks  testified,  in  substance,  that  she  was 
fifty-two  years  old  and  that  prior  to  the  occurrence 
she  called  on  Mrs.  Ross,  who  was  lying  in  bed  in  the 
west  room  of  her  house  and  very  sick.  That  Mrs. 
Ross  told  her  at  that  time  that  she  was  suffering  with 
a  floating  kidney  and  she  had  been  vomitting.  At 
another  time  Mrs.  Ross  came  to  her  house  and  said 
she  had  to  move  some  heavy  furniture  and  was  un- 
able to  do  so  on  account  of  her  having  a  floating  kid- 
ney and  that  she  told  her  a  number  of  times  prior  to 
the  alleged  assault  that  she  had  a  floating  kidney. 
She  further  testified  that  her  husband  built  the  fence 
between  the  two  lots;  that  she  and  her  husband  had 
planted  peas  and  beans  along  the  fence;  that  at  the 
time  in  question  the  peas  and  beans  had  grown  up 
on  the  fence  and  eight  or  ten  inches  above  it;  that  on 
the  day  in  question  she  went  into  her  yard  to  water  her 
flowers  and  saw  a 
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ladder  ten  or  twelve  feet  long  with  one  end  against 
a  post  in  the  fence  and  the  other  end  in  the  pea  vines 
on  the  fence  and  it  was  pushing  the  wire  fence  inward ; 
she  pushed  the  ladder  off  the  fence  and  it  fell  into  the 
grass;  that  Mrs.  Ross  thereupon  ran  up  with  a  ket- 
tle in  her  hand  with  spinach  in  it  and  a  paring  knife; 
that  the  latter  set  the  ladder  up  again  and  she  pushed 
it  off  the  fence  the  third  time;  that  Mrs.  Boss  then 
held  the  ladder  and  laid  her  back  into  the  vines  rub- 
bing up  and  down  and  tearing  them  loose  from  the 
fence  and  breaking  them  off  at  the  roots;  that  she 
said  to  her  "Don't  tear  up  my  vines";  Mrs.  Ross  re- 
plied she  would  do  as  she  pleased  and  put  the  ladder 
there  when  she  wanted  to;  that  Mrs.  Sparks  shoved 
her  away  from  the  fence  four  times  by  "putting  my 
hands  against  her  shoulders  and  pushing  her";  that 
Mrs.  Ross  put  up  her  left  arm  over  the  post  still 
holding  the  kettle  and  the  knife  in  the  right  hand; 
that  she  shoved  her  arm  off  the  post  ten  or  twelve 
times;  that  Mrs.  Ross  struck  her  with  the  kettle  and 
the  knife  and  Mrs.  Sparks  grabbed  her  left  arm  and 
stood  at  arm's  length  so  that  Mrs.  Ross  couldn't  hit 
her  with  the  knife;  that  Mrs.  Ross  kicked  at  her  a 
number  of  times;  that  Mr.  Sparks  was  not  there  at 
that  time,  but  was  in  the  dining  room  shaving  and 
came  out  later  and  did  not  touch  Mrs.  Ross  at  any 
time;  that  she 
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asked  her  husband  to  get  the  police  and  he  went  out 
in  his  car;  that  she  did  not  strike  Mrs.  Ross  at  any- 
time except  when  she  pushed  her  away  from  the  fence, 
that  Mrs.  Ross  struck  her  and  scratched  her  hands 
badly . 

Mr.  Sparks  testified  that  he  came  into  his  yard 
that  morning  and  saw  the  ladder  on  the  west  side  of 
the  fence  one  side  leaning  against  the  post  and  the  oth- 
er against  the  wire,  crushing  the  beans  and  peas.  The 
ladder  was  ten  or  twelve  feet  long  and  he  pushed  the 
ladder  down  with  his  toe,  went  into  the  house,  got 
some  water  to  water  his  dowers  and  when  he  came  out 
into  the  yard  again  he  found  the  ladder  up  against 
the  fence  again  and  pushed  it  down  the  second  time 
and  that  Mrs.  Ross  did  not  replace  it  against  the 
fence  while  he  was  in  the  yard;  that  he  then  went 
back  into  the  house  to  shave  and  afterwards  heard  an 
altercation  between  his  wife  and  Mrs.  Ross,  came  out 
and  found  Mrs.  Ross  standing  at  the  fence  with  her 
arm  over  the  fence  around  the  top  of  the  post  above 
the  ladder  and  hooked  around  the  post;  that  Mrs. 
Sparks  pushed  her  arm  off  three  or  four  times  and 
she  would  put  it  back;  that  Mrs.  Sparks  told  her  she 
wanted  her  to  leave  the  fence  and  her  property  alone; 
Mrs.  Ross  lunged  at  Mrs.  Sparks  with  a  knife  and 
bucket  over  the  fence  and  tried  to  strike  her  three 
or  four  times; 
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Mrs.  Ross  dropped  her  knife  and  bucket  and  went 
to  scratching  Mrs.  Sparks  and  three  or  four  times 
rubbed  her  back  against  the  fence  along  the  vines 
and  Mrs .  Sparks  pushed  her  out.  The  fence  was  woven 
wire  with  meshes  about  five  or  sis  inches  wide;  Mrs. 
Sparks  asked  him  to  get  the  police  and  he  went  to 
the  office  to  get  them;  that  he  did  not  hit  Mrs.  Ross 
with  the  end  of  the  ladder  and  didn't  even  touch  the 
ladder  with  anything  but  his  foot  and  that  at  that  time 
Mrs.  Ross  was  fifteen  feet  away;  did  not  kick  Mrs. 
Ross  or  strike -her;  Mr.  and  Mrs.  Sparks  are  more 
or  less  corroborated  by  the  witness  Laura  L.  Logan, 
who  was  living  in  the  home  of  appellants  at  that  time. 
Dr.  George  W.  Way  testified  that  shortly  after 
the  alleged  assault  he  was  called  and  examined  Mrs. 
Ross  and  found  her  very  nervous,  that  practically  her 
entire  right  side  was  bruised  and  there  were  bruises 
on  her  face,  her  shoulder,  breast  and  right  leg  below 
her  knee  and  on  top  of  her  foot  over  the  instep,  her 
ears  were  both  bruised  and  cut  and  there  was  a  cut 
on  her  left  hand  and  her  arms  were  badly  bruised  as 
was  also  her  chest;  that  she  had  considerable  tender- 
ness over  the  right  side  just  below  and  over  the  base 
of  the  ribs  and  along  the  hypo  chondriac  region;  saw 
her  the  next  day  and  she  was  practically  in  the  same 
condition 
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and  gave  her  something  to  quiet  her  nerves  and  hot 
applications  over  the  bruised  areas  and  treated  the 
wounds  with  proper  antiseptics;  Dr.  Mason  was  with 
him  the  second  time  he  saw  her;  think  he  saw  her 
four  or  five  times  after  that  at  the  house  and  she  has 
been  to  the  office  a  number  of  times.  Dr.  Way  was 
asked  this  question:  (Q)!  "What  is  your  professional 
opinion  as  to  her  condition,  what  did  you  find  as  a 
result  of  those  examinations?"  to  which  he  answered 
"Of  course  the  wounds  and  lacerations'  were  entirely 
healed  and  there  seems  to  be  a  condition  in  the  right 
shoulder,  the  muscles  of  the  right  arm  still  seem  to  be 
quite  sore  and  tender  yet,  and  there  seems  to  be  a 
tenderness  over  the  right  kidney  area  corresponding 
to  the  tenderness  and  soreness  at  the  time  of  the  injury 
on  the  sixth  of  July."  Also,  (Q)  "What  condition 
other  than  you  have  already  stated,  exists  in  regard 
to  the  kidney  at  the  present  time?  (A)  She  has  a 
floating  kidney  on  the  right  side.  (Q)  Assuming  that 
the  plaintiff  Was  kicked  and  being  on  the  right  side 
of  the  stomach,  kicked  or  beaten  on  the  right  side 
of  the  stomach,  in  your  professional  opinion  would  the 
condition  you  have  described,  the  floating  kidney,  be 
the  natural  and  probable  result  of  that  kicking  or  beat- 
ing; "Surely,  yes,  sir.  "  The  last  question  was  objected 
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to  as  being  incompetent,  improper  and  calling  for  a 
conclusion  not  based  on  any  reasonable  hypothesis  in 

tbe  evidence. 

After  testifying  that  tbe  condition  would  yield 
to  treatment   be   was  asked  the  following   question, 
which  was  objected  to:  "(Q)  What,  in  your  profes- 
sional opinion  would  that  treatment  be?  (A)  The  treat- 
ment would  be  first  a  palliative  treatment,  that  is,  by 
that  I  mean  treatment  to  avoid  an  operation,  rest  and 
applying  of  tight  bandages,  like  a  corset,  giving  her 
a  very  liberal  diet  of  carbohydrate  foods,  trying  to 
put  on  fat,  trying  to  hold  the  kidney  back  by  that 
means.  Of  course,  you  would  have  to  have  treatment 
to  allay  these  pains.   If  that  didn't  suffice  and  she 
still  had  these  pains,  why,  the  next  step  would  be  an 
operation  to  attach  that  kidney  back  to  its  original 
location  where  it  should  be.    (Q)  have  you  a  profes- 
sional opinion  as  to  whether  an  operation  will  be  neces- 
sary considering  your  examination  of  this  witness  or 
of  this  plaintiff,  LA)  Yes,  an  operation  would  be  the. 
only  thing  that  would  relieve  her.  (Q)  I  will  ask  you, 
Doctor,  if  in  your  professional  opinion— if  you  havr 
a  professional  opinion  as  to  whether  the  floating  kid- 
ney found  in  Sarah  Ross  can  be  cured?  (A)  To  say 
absolutely  that  it  can  be  cured,  I  wouldn't  say  that  she 
can  be   absolutely   cured,   because— (Defendants   ob- 
ject to 


Pas 


the  reason.  Overruled.)  (A)  Take  for  instance  a 
palliative  treatment,  if  that  does  not  suffice,  which 
it  doesn't  seem  to  be,  then  the  next  thins  would  be 
an  operation,  and  we  can't  .guarantee  an  operation, 
she  may  die  during  the  operation  or—  (last  part  of 
statement  excluded  on  motion  of  defendant).  (A)  All 
you  can  do  is  the  best  you  can  but  to  guarantee  an 
absolute  cure  it  is  impossible.  (Q)  I  will  ask  you,  Doc- 
tor, if  your  professional  opinion  an  operation  is  neces- 
sary to  effect  a  cure  of  the  condition  found  to  exist  in 
Mrs.  Sarah  Ross?  (A)  I  feel  that  is  the  only  recourse, 
yes,  sir . ' ' 

The  witness  was  then  permitted,  over  objection, 
to  give  a  detailed  account  of  the  expenses  of  such  an 
operation,  to-wit,  charge  for  operating  room,  $10.00; 
for  private  room  in  a  hospital,  $40.00  per  week;  for 
giving  of  an  anesthetic,  $15.00:  for  an  assistant  at- 
tending the  giving  of  an  anesthetic,  $50.00;  for  a  sur- 
geon's fee,  $250.00;  for  a  trained  nurse,  $49.00  a  week 
and  $1.00  a  day  for  her  board  for  a  period  of  three 
weeks . 

On  the  motion  for  a  new  trial  the  trial  court  or- 
dered a  remittitur  of  the  above  operating  expenses. 

It  is  assigned  as  error  that  tbe  whole  testimony  of 
Dr.  Way  in  regard  to  the  necessity  for  an  operation 
is  purely  specula- 
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five  and  incompetent.  It  will  be  noticed  that  Dr.  Way, 
in  stating  what  the  proper  treatment  for  plaintiff's 
condition  was  said  "The  treatment  would  be  first  a 
palliative  treatment,"  as  described  by  him.   There  is 
no  evidence  that  this  palliative  treatment  has  ever 
been  given.   The  only  detailed  treatment  given  testi- 
fied to  by  Dr.  Way,  whose  testimony  is  the  only  evi- 
dence offered  on  this  subject,     is  that  he  gave     her 
something  to  quiet  her  nerves,  local  heat  applications 
over  the  bruised  areas  and  treatment  of  the  wounds 
with  proper  antiseptics  and  rest.   While  he  testified 
that  he  called  upon  the  plaintiff  several  times  at  her 
home  and  that  she  called  at  his  office  several  times, 
there  is  no  evidence  that  any  tight  bandages  like  a 
corset  were  used   or  that  any  diet  of  carbohydrate 
foods  were  prescribed,  or  used  by  appellee,  and  there 
is  no  evidence  that,  except  for  a  few  days  immediately 
after  the  injury,  that  appellee  lias  attempted  to  fol- 
low the  surgeon's  advice  as  to  rest.   Two  other  sur- 
geons testified  for  appellee,  but  neither  stated  that  in 
his  opinion  she  was  afflicted  with  a  floating  kidney,- 
in  fact,  did  not  mention  that  subject.  It  is  apparent 
from  the  testimony  of  Dr.  Way  that  if  the  palliative 
treatment  was  followed  by  appellee,  as  described  by 
him,  then  no  operation  might  be  necessary.  There  is 
no  evidence  that  the  doctor  prescribed  such 
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a  treatment  or  that  appellee  followed  one  of  such  a 
character.  Nor  is  there  any  evidence  that  appellee  con- 
templated having  any  such  operation  performed.  Un- 
der such  circumstances  the  evidence  in  regard  to  the 
operation  and  the  expenses  thereof  was  but  specula- 
tive and  conjectural  and  incompetent.  The  eighth 
instruction  given  on  behalf  of  appellee  informs  the 
jury  that  in  estimating  her  damages  they  may  take 
into  consideration  her  health  and  physical  condition 
prior  to  and  since  the  injury  so  far  as  shown  by  the 
evidence  and  further,  "And  if  you  believe  from  the 
the  evidence  that  her  health  and  physical  condition 
has  been  impaired  as  a  direct  result  of  such  injury, 
you  may  take  that  into  consideration,  and  also  to 
what  extent,  if  any,  she  will  endure  physical  and  men- 
tal suffering  in  the  future  as  a  natural  and  inevitable 
result  of  such  physical  injury,  if  shown  by  the  evi- 
dence, also  any  expenses  she  will  necessarily  be  put 
to  in  and  about  caring  for  and  curing  herself  of  any 
impairment  of  health,  if  any  has  been  shown  by  the 
evidence  to  be  direct  and  proximate  result  of  such  in- 
jury." Dr.  Way  testified  that  such  an  operation,  if 
performed,  might  result  in  death  and  while  on  mo- 
tion this  was  stricken  out  by  the  court,  yet  it  was  made 
in  the  presence  of  the  jury  and  under  this  instruction 
the  jury  might  have  considered  her  mental  suffering  oc- 
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easioned  by  fear  of  possible  death  from  the  operation. 
The  only  evidence  of  any  future  expenses  to  which 
the  plaintiff  might  be  subjected  to  were  the  expenses 
of  a  possible  future  operation  . 

In  the  case  of  Lauth  v.  C.  U.  T.  Co.  244  111.  244, 
an  accident  to  the  plaintiff  resulted  in  a  hernia.  This 
hernia  developed  at  times  into  a  strangulated  hernia. 
It  was  shown  by  the  evidence  that  any  hernia  may 
become  strangulated  at  any  time  without  any  premon- 
ition. The  doctor  who  testified  on  behalf  of  the  plain- 
tiff in  that  case  described  the  conditions  which  caused 
strangulation  and  that  several  times  he  had  reduced 
it  by  simple  methods  and  put  a  truss  over  it .  -He  was 
asked  the  following  question:  "Suppose  a  hernia  is 
strangulated  and  it  is  not,  as  you  call  it,  reduced  or 
put  back, — the  intestine  or  bowel  is  not  put  back  into 
the  abdominal  cavity  but  remains     out  through     the 
ring, — what  is  the   effect?"     The  witness  answered, 
over  objection,  "The  strangulation  prevents  circula- 
tion  and   causes   destruction  of  that  portion  of  the 
bowel  beyond  that  portion  of.  the  bowel  where  the 
strangulation  occurs;  mortification     will  come     from 
want  of  nourishment  and  death  will  ensue.  "  A  motion 
to  strike  out  the  answer  on  the  ground  that  it  was 
purely  speculative  was  overruled.  The 
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court  said  in  passing  upon     the  competency     of  the 
above  evidence:  "In  this  class  of  cases,  in  estimating 
the  pecuniary  loss,  all  the  consequences  of  the  injury, 
future  as  well  as  past,  which  are  shown  by  the  evi- 
dence to  be  reasonably  certain  to  result  from  the  in- 
jury, are  to  be  taken  into  consideration.   *  *  To 
form  a  proper  basis  for  recovery,  however,  it  is  neces- 
sary that  the  consequences  relied  on  must  be  reason- 
ably certain  to  result.  They  cannot  be  purely  specula- 
tive. "  The  court  then  cites  the  case  of  Strohm  v.  N. 
Y.  L.  E.  and  W.  R.  R.  Co.  96  N.  Y.  305,  in  which 
it  is  stated:       "Consequences  which  are  contingent, 
sepculative  or  merely  possible  are  not  proper  to  be 
considered  in  ascertaining  the  damages.       It  is  not 
enough  that  the  injuries  received  may  develop  into 
more  serious  conditions  than  those  which  are  visible 
at  the  time  of  the  injury,  nor  even  that  they  are  like- 
ly  to   so  develop.    To   entitle   a  plaintiff  to   recover 
present  damages  for  apprehended  future  consequences 
there  must  be  such  a  degree  of  probability  of  their 
occuring  as  amounts  to  a  reasonable  certainty  that 
they  will  result  from  the  original  injury."  The  court 
also  cites  the  case  of  Chicago  City  Ry.  Co.  v.  Henry, 
62  111.  142,  to  the  effect:  "It  is  true,  no  one  can  deter- 
mine with  absoulte  certainty  what  the  result  of  such 
an  injury  might  be; 
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but  something  more  than  mere  conjecture,  mere  prob- 
abilities, should  appear  to  warrant  the  giving  of  dam- 
ages for  future  disabilities  that  may  never  be  realiz- 
ed." In  the  Lauth  case,  supra,  the  court  further  holds: 
"This  error  is  not  cured  or  in  any  way  affected  by 
the  remittitur  required  by  the  superior  court.       It 
would  be  impossible  to  determine  to  what  extent  the 
verdict  of  the  jury  was  influenced  by  this  incompetent 
testimony,  which  opened  the  door  for  an  award  of 
damages  for  mental  anguish  suffered  on  account  of 
impending  death.  The  action  of  the  trial  court  in  re- 
quiring the  remittitur  is  conclusive  that  the  verdict 
was  far  in  excess  of  the  actual  damages.  Where  an 
error  has  been  committed  as  to  some  substantive  fact 
which  bears  upon  the  right  of  recovery  or  the  meas- 
ure of  damages  in  respect  to  some  matter  which  is 
not  susceptible  of  computation,  a  remittitur  will  not 
cure  it.  "  In  the  case  of  Lyons  v.  Chicago  City  Ry.  Co. 
25S  ill.    75,  the  doctor  there  testifying  in  regard  to 
the  results  of  an  injury,  was  permitted  to  state,  over 
objection,  that  the  plaintiff  in  that  case  might  have 
had  a  fracture  of  the  skull.  A  verdict  was  returned 
assessing  plaintiff's   damages   at   $7,000.00,   and   the 
court  required  a  remittitur  of  $2500.00.  In  the  opin- 
ion of  the  court  it  was  held:  "It  maybe  that  this  im- 
proper evidence  accounted  for  a  large  part  of  the  ver- 
dict. Such 
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an  error  in  the  admission  of  evidence  is  not  suscep- 
tible of  computation,  and  even  a  remittitur  cannot 
cure  it.  "  In  the  case  of  Chicago  City  Ry.  Co.  v.  Henry, 
218  111.  92:  "One  of  the  two  principal  injuries  which 
plaintiff  claimed  he  had  suffered  from  the  accident 
was  a  hernia.  The  doctor  who  had  treated  him,  testi- 
fying in  his  behalf,  described  a  hernia  and  stated  to 
the  jury  its  effect  upon  his  health,  both  in  the  past 
and  in  the  future.  He  testified  that  it  would  weaken 
the  plaintiff  and  make  him  nervous  and  that  he  had 
recommended  him  to  have  an  operation  performed, 
but  none  had  ever  been  performed  and  there  was  no 
evidence  tending*  to  show  that,  one  was  contemplated 
or  would  be  required.  It  was  not  a  case  where  the 
surgical  operation  must  be  performed  but  was  a  case 
where  the  plaintiff  might  have  it  performed  or  not, 
as  he  saw  fit.  The  doctor  testified  as  to  the  usual,  or- 
dinary and  customary  charge  for  medical  and  surgi- 
cal services  which  he  had  rendered  to  the  plaintiff, 
and  he  was  then  asked  what  such  an  operation  as  he 
referred  to  for  curing  the  hernia  would  cost.  The  de- 
fendant objected  to  the  question.  The  court,  before 
ruling  on  the  objection,  asked  the  witness  if  he  knew 
what  a  man  in  plaintiff's  station  in  life  would  have  to 
pay  to  be  properly  operated  upon  by  a  competent  sur- 
geon. The  witness  answered  that  he  did,  and  the  court 
then  said  that  he 
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could  tell  the  jury.  The  defendant  excepted  to  the 
ruling,  and  the  witness  answered,  "About  $250.  "  The 
question  was  improper  and  the  evidence  incompetent 
in  any  view  of  the  case .  Not  only  had  no  expenses  for 
a  surgical  operation  been  incurred  but  there  was  no 
evidence  that  any  operation  was  contemplated,  *  *  *  . " 
It  was  error,  under  the  facts  as  they  appear  in 
this  record,  to  permit  Dr.  Way  to  testify  as  to  the 
necessity  and  cost  of  such  an  operation  and  the  remit- 
titur entered  by  the  court  will  not  cure  the  error.  It  is 
submitted  by  counsel  for  appellants  that  an  injury 
resulting'  in  a  floating  kidney  is  a  permanent  one  and 
that  no  evidence  of  a  permanent  injury  is  admissible 
because  there  is  no  allegation  to  that  effect  in  the 
declaration.  This  is  not  an  action  for  injuries  result- 
ing from  negligence,  but  for  those  resulting  from  a 
trespass  vi  et  armis  to  the  body  of  appellee  and  in 
such  an  action  the  plaintiff  can  give  in  evidence  any 
matters  tending  to  establish  the  nature,  character  and 
extent  of  the  injuries  received,  which  are  the  direct 
and  natural  consequences  of  the  trespass.  Tinsley  v. 
Rowe,  17  111.  App.  326.  The  defendants  offered  to 
prove  many  aggravating  circumstances  during  a  per- 
iod of  two  years  prior  to  the  day  of  the  litigation  in 
mitigation  of  exemplary  or  punitive  damages.  In  or- 
der to  make  such  evidence  competent  the  facts  must 
be  so  recent  and  imdediate  as  to  induce  a  presumption 
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that  the  violence  done  was  committed  under  the  im- 
mediate influence  of  the  feelings  and  passions  excited 
by  it.  Huftalin  v.  Misner,  70  111.  55;  Cummins  v. 
Crawford,  88  111.  312;  Sorgenfrei  v.  Schroeder,  75 
111.  397.  The  incidents  referred  to  were  too  remote 
and  it  was  not  error  to  exclude  them. 

Mrs.  Sparks  testified  that  Mr.  Sparks  had  erec- 
ted the  fence  but  the  court  refused  to  permit  her  to 
testify  as  to  who  paid  for  the  fence  or  on  whose  lot 
the  fence  had  been  placed  and  counsel  for  appellants 
claim  that  it  was  competent  to  prove  that  the  appel- 
lants placed  the  fence  on  their  own  property  and  at 
their  own  expense  in  order  to  show  that  the  assault 
was  necessary  to  protect  their  own  property  from 
damage  by  appellee.  Technically  upon  the  theory  of 
appellants'  that  appellee  was  damaging  or  attempting 
to  damage  their  fence  and  plants  located  on  their  own 
property  they  had  a  right  to  prove  these  facts  for  what 
it  was  worth. 

For  the  errors  hereinabove  indicated  the  judgment 
is  reversed  and  cause  remanded. 
Pago  IS 
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General  No.  8217  /  Agenda  No.  12 

APRIL  TERJlf  A.  D.,  1928 

\  Paris  Loan  jSompany,  Appellee, 
vs. 

E.    E.    Jones,   Executor   of   the   Estate   of    Eda   May 
ShopiJ  Deceased,  Appellant 

Appeal  froW  tl*  Circuit  Court  of  Edgar  County. 
SHURTLEFF,  3. 

.  ■     This  is  a  suit-  on  a  claim  filed  in  the  County  Court 
of  Edgar  County  on  the  probate  side  of  the  court  by 
the  Paris  Loan  Company  against  the  estate  of  Eda 
May  Shopp,  deceased.  The  "Paris  Loan  Company" 
consists  of  Max  Blumberg  and  six  others,  doing  busi- 
ness under  that  name  since  January  1,  1925.  Under 
the  title  set  out  they  secured  a  license  from  the  State 
of  Illinois  to  do  business  in  Paris,  Edgar  County,  "Un- 
der an  act  to  license  and  regulate  the  business  of  mak- 
ing loans  in  the  sum  of  three  hundred  dollars  or  less, 
secured  or  unsecured,  at  a  greater  rate  of  interest  than 
seven  per  cent,   per  annum,  prescribing  the  rate  of 
interest  and  charge   therefor   and  penalties  for  the 
violation  thereof,  and  regulating  the  assignment  of 
wages  or  salaries  earned  or  to  be  earned,  when  given  as 
security  for  any  such  loan,"  etc.  "Approved  July  14, 
1917." 

In  1924  Max  Blumberg  was  the  sole  owner  of  the 
business  and  under  the  same  name  secured  a  license 
to  do  a  similar  business  at  the  same  place  and  had 
blanks  printed  for  that  purpose.  On  January  1,  1925, 
the  brothers  and  relatives  were  taken  into  the  firm, 
a  now  license  procured,  and  the  same  business  con- 
tinued. On  July  25,  1925,  Eda  M-  Shopp  (then  in  her 
lifetime)  procured  a  loan  from  t,aid  firm  and  executed 
her  note  for  the  sum  of  $250,  payable  to  the  order  of 
' '  Max  Blumberg  doing  business  under  the 
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name  of  Paris  Loan  Company,"  upon  one  of  the  form 
notes  used  by  Max  Blumberg  during  the  year  1924, 
and  a  chattel  mortgage  to  secure  the  payment  of  said 
note.  It  is  not  disputed  but  that  the  amount  is  a 
bona  fide  debt  due  to  appellee,  consisting  of  said 
members,  and  that  the  amount  of  the  judgment  cor- 
rectly represents  the  amount  of  the  indebtedness'.  The 
Probate  Court  allowed  the  claim  and  upon  an  appeal 
to  the  Circuit  Court  of  Edgar  County  and  a  trial  with- 
out the  intervention  of  a  .jury  there  was  a  judgment 
for  appellee  in  fhe  amount  of  said  claim  and  costs,  ami 
appellant  has  brought  the  record  to  this  court,  by 
appeal,  for  review . 

No  exception  has  been  taken  in  either  court  below 
as  to  the  form  and  title  in  which  appellee  sues,  and 
the  question  is  not  raised  in  this  court.  Appellant 
contends  that  the  note  being  payable  to  Max  Blum- 
berg,  by  its  terms,  and  Max  Blumberg  since  January 
1,  1925,  having  no  license  individually  to  engage  in 
said  business,  the  giving  of  said  note  violates  the  terms 
of  the  act,  and  that  the  note  and  chattel  mortgage 
are  void.  We  cannot  agree  with  this  contention.  We 
do  not  find  any  provision  of  the  law  requiring  such 
loans  to  be  represented  by  promissory  notes,  or  even  to 
be  in  writing.  We  are  unable  to  find  any  provision 
of  the  law  which  the  conduct  or  mistake  of  the  parties 
in  this  case  violated .  The  proofs  show  that  Max  Blum- 
berg did  not  make  this  loan  individually,  but  that  it 
was  made  by  the  firm  as  constituted  on  July  25,  1925, 
under  a  proper  license,  and  that  while  an  error  was 
made  in  the  blank  form  of  note  used,  the  debt,  in 
equity,  was  due  and  payable  to  appellee.  This  being 
a  claim  presented  to  a  probate  court  in  the  settlement 
of  an  estate,  the  rule  laid  down  in  Thomson  v.  Black, 
200  111.  468:  "In  allowance  of  claims  against  estates 
the  probate  court  disregards  mere  matters  of  form  and 
looks  to  the  substance.  (Wolf  v.  Beaird,  123  111.  585.) 
In  a  matter  where  equitable  relief  is  required 
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the  court  will  adopt  forms  of  equitable  procedure,  and 
in  other  cases  will  secure  to  parties  the  rights  allowed 
to  them  by  law,  for  the  purpose  of  arriving  at  an  ad- 
justment of  the  claim,"  applies  and  determines  the 
issues  in  this  case. 

Finding  no  error  in  the  record,  the  judgment  of 
the  Circuit  Court  of  Edgar  County  is  affirmed. 

Affirmed. 
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People  of  the  State  of  i/nois  for  the  Use  of  George 
I  W.  Stubb/field,  Appellant, 


vs. 


Albert  Wochner,  Edj^rd  T.  Fahey  and  C.  P.  J-  Agle, 
Appellees 

Appeal  from  Circuit  Court  of  McLean  County. 
SHURTLEFF,  J. 

This  is  an  action  brought  by  appellant  upon  the 
official  bond  of  George  E.  Flesher,  at  one  time  sheriff 
of  McLean  County,  to  recover  damages  for  an  assault 
and  unlawful  search  charged  to  have  been  made  by 
said  sheriff  upon  the  person  of  one  George  W.  Stubble- 
field   usee,  upon  the  10th  day  of  January,  1917.  The 
praecipe  for  this  suit  was  filed  with  the  clerk  of  the 
Circuit  Court  of  McLean  County  on  April  8,  1927. 
The  declaration  attempts  to  charge  a  tort  or  trespass 
committed  on  January  10,  1927,  and  further  charges 
that  in  said  assault  and  by  way  of  aggravation  of 
damages  that  a  certain  promissory  note  was  taken 
away  from  said  usee  and  impounded  with  the  clerk 
of  the  Circuit  Court  of  McLean  County,  and  that  said 
note  was  involved  in  another  chancery  suit  pending 
in  said  court  between   said  usee  and  other  parties, 
and  that  the  note  only  came  into  the  hands  of  the  usee 
at  the  conclusion  of  said  other  suit  and  the  release  ot 
said  impounding  order  on  April  22,  1922.  This  suit, 
however,  is  not  brought  to  recover  the  note  or  its 
value,  but  is  brought  upon  the  tort  to  recover  damages 
for  the  assault.  There  were  various  pleas  presented 
by  appellees  to  the  declaration  in  addition  to  the  gen- 
eral issue.  Appellees  pleaded  the  Statute  of  Limita- 
tions, both  the  five-year  period  and  the  ten-year  period. 
Further,  appellees  pleaded  former  adjudication  and 
set  out  in  full  all  of  the  proceedings  and  judgment  in 
the  Circuit  Court  of  McLean 
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County  in  the  cause  and  proceeding  that  was  later  in 
this  court  as  General  Number  8042,  at  the  October 
Term,  1926,  and  fully  reported  in  244  111.  App.  30,  as 
well  as  the  proceedings  of  said  cause  in  this  court  and 
the  final  remanding  order  in  the  same . 

To  said  last  plea  in  the  court  below  appellant  at- 
tempted to  make  an  issue  of  fact  that  said  cause  was 
not  tried  upon  its  merits  in  the  Circuit  Court  of  Mc- 
Lean County  but  was  determined  upon  a  demurrer  to 
the  pleadings  which  did  not  determine  the  issues  in 
said  cause .  We  speak  with  some  hesitation,  inasmuch 
as  the  abstract  in  this  cause,  presented  by  appellant, 
is  insufficient  and  defective  and  does  not  set  out  the 
proceedings  as  required  by  the  rules  of  this  court,  and 
appellant's  brief  is  incoherent  and  uncertain  and  af- 
fords little,  if  any,  light  as  to  what  did  take  place  in 
the  court  below.  We  have  been  compelled  to  resort 
to  the  record  and  The  People  for  the  use  of  Stubble- 
field  v .  Wochner,  et  al,  supra,  to  secure  enlightenment 
in  regard  to  this  case.  This  appeal  should  be  dis- 
missed for  want  of  a  sufficient  abstract  and  brief,  and 
we  would  dismiss  it  except  to  do  so  might  cause  its 
infliction  upon  the  Circuit  Court  of  McLean  County 
or  this  court  again. 

The  Circuit  Court  of  McLean  Comity  instructed 
the  jury  to  find  a  verdict  for  appellees'  and  there  was 
a  verdict  and  judgment  for  appellees  and  appellant 
has  appealed. 

It  is  charged  as  error  that  the  court  refused  ap- 
pellant a  change  of  venue  upon  a  petition  filed .  At  a 
later  term  of  court,  after  the  commencement  of  the 
action,  appellant  did  present  a  petition  praying  for  a 
change  of  venue,  based  upon  the  charge  that  one 
of  the  judges  of  the  circuit  was  prejudiced  against 
him  and  stating  that ' '  the  knowledge  of  such  prejudice 
did  not  come  to  affiant  until  within  the  past  twenty- 
days  .  "  No  notice  was  given  under  the  statute  of  such 
application.  The  denial  of  such  application  was  not 
error.  (Sec.  6,  chapter  146,  Revised  Statutes;  Miller 
et  al  v. Pence,  132  111.  149.) 
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Appellant  complains  that  the  court  erred  in  deny- 
ing appellant's  motion  to  compel  appellees  to  elect 
whether  they  would  rely  upon  the  five-year  statute 
of  limitations  or  the  ten-year  statute.  We  know  of  no 
law  or  rule  that  prevents  defendants  in  this  state  in 
suits  at  law  from  filing  as  many  pleas  to  the  declara- 
tion as  they  see  fit,  and  where  any  plea  filed  is  suffi- 
cient to  bar  the  suit,  the  plea  is  good.  The  difficulty 
with  appellant's  contention  is  that  the  record  shows 
that  his  suit  was  barred  by  both  statutes.  Appellant 
cites  numerous  cases  holding  that,  "The  Statute  of 
Limitations  does  not  run  while  an  action  to  recover 
the  matter  in  dispute  is  pending"  (Nevitt  v.  Wood- 
burn,  160  111.  212),  and  cites  section  23  of  the  Limita- 
tions Act:  "When  the  commencement  of  an  action  is 
stayed  by  injunction  order  of  a  judge  or  court  or  stat- 
utory prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  is  not  part  of  the  time  lim- 
ited for  the  commencement  of  the  action,"  etc.,  and 
contends  that  while  said  note  was  impounded  in  the 
chancery  suit,  to  which  appellees  were  not  a  party,  the 
Statute  of  Limitations  as  to  his  tort  action  did  not  run. 
Appellant  mistakes  the  nature  of  this  action .  It  is  not 
brought  to  recover  the  note  or  its  value,  but  is  brought 
to  recover  damages  for  an  assault,  a  part  of  which  may 
be  the  purloining  of  the  note.  The  note  or  its'  exist- 
ence or  its  value  could  have  no  bearing  upon  the 
present  suit,  except  it  might  have  been  evidence  in 
aggravation  of  damages,  and  the  note  itself  was 
equally  available  as  evidence  in  the  bands  of  the 
court  as  it  would  have  been  in  possession  of  appellant . 
Appellant  is  in  no  different  position  than  one  suing 
for  personal  injuries  resulting  from  gunshot  wounds, 
in  which  one  ball  fired  damages  his  wooden  leg.  Nu 
one  would  contend  that  the  detention  of  the  wooden 
leg  by  another  by  a  process  of  law  would  abate  the 
running  of  the  Statute  of  Limitations  as  to  the  general 
injury. 

It  is  further  contended  that  upon  the  former  hear- 
ing of  this  cause  (People  for  the  Use  of  Stubblefield 
v.  Wochner,  et  al,  244  111.  App.  30-,  that  the  cause 
was  decided  upon  defective 
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pleadings  and  not  upon  its  merits,  and  that  it  is  not, 
therefore,  res  adjudicata  of  this  suit.  We  have  ex- 
amined the  record  of  this  suit  fully  and  also  are  very 
familiar  with  the  issues  in  the  former  suit.  They  are 
identical.  In  the  former  suit  it  was  held  that  the 
appellant  had  five  years  within  which  to  bring  his 
action  and  that  not  having  brought  his  action  within 
five  years  from  its  inception  the  cause  of  action 
was  barred.  This  holding  resulted  from  the  pleadings 
in  the  case.  The  defendants  pleaded  the  five-year 
Statute  of  Limitations  and  appellant  demurred,  ad- 
mitting for  the  purpose  of  the  hearing,  that  the  five- 
year  period  had  run.  The  court  overruled  the  demur- 
rer. Appellant  stood  by  his  demurrer,  which  was  a 
solemn  admission  of  record  that  the  period  of  five 
years  had  run .  Upon  this  issue  the  cause  was  decided 
and  final  judgment  entered,  both  in  the  Circuit  Court 
and  in  this  court.  This  was  a  decision  upon  demurrer 
of  the  merits  of  the  cause  and  bars  a  subsequent  pro- 
ceeding upon  the  same  facts.  (Foss  v.  People's  Gas 
Light  Co.,  293  111.  94;  The  Marie  Methodist  Church  v. 
Trinity  Church,  253  111.  21.) 

Much  is  stated  in  appellant 's  brief  and  cases  cited 
as  to  the  Statute  of  Limitations  and  cases  based  upon 
a  written  instrument  and  the  ten-year  period,  etc. 
Suffice  it  to  say  that  if  we  have  not  made  this  feature 
of  the  case  plain  in  The  People  for  Use  of  Stubblefield 
v.  Wochner  et  al,  supra,  we  shall  not  attempt  it  in  this 
case .  Appellant  is  not  suing  to  recover  a  money  judg- 
ment nor  is  the  claim  sued  upon  even  liquidated .  The 
suit  is  brought  to  recover  damages  for  a  tort  claimed 
to  have  been  committed  by  the  sheriff,  and  the  sheriff 
is  not  made  a  party  to  the  suit.  The  sureties  upon  the 
bond  are  entitled  to  the  same  period  of  limitations 
that  the  sheriff  would  be  entitled  to  on  a  suit  brought 
against  him. 

Much  more  could  be  said  from  this  record  in  af- 
firmance of  the  verdict  and  judgment .  The  whole  case 
is  a  mere  attempt  to  retry  the  issues  and  merits  of  the 
cause  between  the  same 
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parties'  that  were  submitted  in  the  former  suit  cited 
in  this  opinion,  all  of  which  had  been  settled  by  the 
judgment  of  the  Circuit  Court  of  McLean  County  and 
by  this  court .  The  reflections  cast  by  counsel  for  ap- 
pellant upon  the  testimony  of  the  two  witnesses,  John 
C.  Allen  and  J.  Huber  Allen  in  appellant's  brief  are 
unmerited  and  not  in  any  manner  warranted  by  the 
record,  and  appellant's  criticisms  upon  the  rulings  of 
the  court  rather  reflect  the  lack  of  erudition  on  the 
part  of  appellant's  counsel  than  any  error  committed 
by  the  trial  judge. 

The  judgment  of  the  Circuit  Court  of  McLean 
County  is  af finned. 

Judgment  affirmed. 
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Barry,  ?.  J.  -  The  declaration  in  this  case  charged  that  appellant 
was  the  agent  of  the  owner  of  a  certain  apartment  building  and  was 
in  possession  and  control  thereof;   that  appellee  was  a  tenant  in 
said  building  and  occupied  an  apartment  on  the  ground  floor;   that 
the  building  was  heated  by  an  oil  heater  which  had  become  and  remain- 
ed out  of  repair  for  some  time  prior  to  December  3,  1926;   that  oil 
was  permitted  to  escape  from  the  pipes  in  large  quantities  and  to  re- 
main upon  the  floor  of  the  room  in  which  the  heating  plant  was  lo- 
cated;  that  on  the  day  aforesaid  a  fire  resulted  from  the  combustion 
of  the  oil  which  had  so  escaped  and  that  appellee's  household  goods, 
wearing  apparel  and  furniture  were  largely  consumed  and  damaged 
ther3by. 

Appellant  pleaded  the  general  issue  and  also  a  special  plea 
in   which  it  averred  that  it  did  not  have  the  possession  and  manage- 
ment or  control  of  the  heating  plant  mentioned  in  the  declaration; 
that  it  was  not  guilty  of  any  of  the  ^cts  of  negligence  charged; 
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that   it   was  not   at   any  time  acting  as    the    agent  of  the  owner  of    the 
premises,    etc.        The   trial  resulted  in  a  verdict   and   judgment   for 
£924.43. 

Appellant's  secretary  testified  that  appellant   was  collect- 
ing the  rents   from  the   tenants  in   the  building  at   the   time    of  the 
fire.     He  said  he  did  not  recall  whether  appellant  had  a  written  con- 
tract  with  the  owner  of  the  property;      that  he  was  not  prepared  to 
state  as   to  whether  appellant  had  a  contract   that   put  the  entire  con- 
trol    and  management   of  the  property  in  the  hands  of  appellant.     He 
further  said:-     "I  don't  knov,;  whether  we  have  a  contract  or  not.      I 
am  not   sure  --   there  may  be".        He  also  testified  that   appellant  has 
a  mortgage   on  the   property  and  collected  the   income   therefrom;      that 
appellant  makes  the  disbursements,   pays  the   taxes  and  pays   all  the 
help  that  is    employed  there. 

Mr.  Mattingly  testified  that  he  was   the   collector  for 
appellant   and  had  the   premises   in  question  in  his   charge;      that 
appellee  paid  two  months  rent   to  appellant   while  he  lived  in  the  flat 
prior    to  the  fire;      that   appellee   paid  his  rent  at  appellant's 
office.     He  says  that  he  had  nothing  to  do  with  the  building  other 
than  to    collect    the  rent   and  that   he  began  collecting   the  rents   for 
appellant   October   1,    1926.        He   says   that   Mr.   talker  was    the   janitor 
for  the  building;      that   it  was   Walker's  duty  to  do  a  little  of  every- 
thing and  to   look  after  the  furnace;        that   the  oil  plant  was   in 
operation  about  two  months  before    the  fire. 

Mr.   Walker  testified  that  he  was   employed  by  appellant  as 
janitor  about   three  months  before   the  fire  and  that   appellant  paid 
him  for  his  services;      that  he  had  charge  of  the  oil  burner  and  was 
there  at    the  time   of  the  fire;        that    the  burner  had  not   been   working 
satisfactorily  but  he  did  not    notify  appellant;      that   Mr.   Mattingly 
brought   orders  to  him     from  appellant's   secretary  but   that   the 
secretary  never  issued  any  order  about  the   burner.     He   says   that  the 
nozzle   was   not    the  right  size  and  it  would  not  throw  the  oil   out 
and  burn  it  properly;        that   the  burner  would  get  full   of  carbon; 
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and  he  would  have  to  shut  it  off  and  clean  out  the  boiler  and  it 
would  leak  down  from  the  burner  and  he  would  put  a  little  bucket  in 
there  to  catch  the  oil  and  later  he  would  throw  the  oil  back  in. 
That  about  two  or  three  gallons  leaked  from  the  nozzle;   that  some 
of  the  oil  flowed  over  the  bucket  on  to  the  floor;   that  the  boiler 
was  about  two  foet  below  the  level  of  the  floor  and  that  the  oil  ran 
under  the  boiler  into  this  depression  in  the  floor. 

Other  witnesses  testified  as  to  the  conditions  exsisting 
prior  to  and  immediately  after  the  fire  started.   The  undisputed 
evidence  shows  that  there  was  a  large  quantity  of  oil  that  had  es- 
caped and  that  was  where  the  fire  started. 

We  are  of  the  opinion  that  the  evidence  was  sufficient  to 
establish  a  cause  of  action  against  appellant  under  the  following 
cases:--  Baird  vs.  Shipman,  132  111.  16;   Rising  vs.  Ferris,  216  App. 
252;   and  Smith  vs.  Pawlak,  136  App.  276.    That  being  true  the 
Court  did  not  err  in  refusing  to  direct  a  verdict  in  favor  of 
appellant.  We  find  no  substantial  error  in  the  giving  or  refusing 
of  instructions.   The  judgment  is  affirmed. 
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